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Ck)LOKiAL  Government  vs.  Cook  Bbothbbs. 

Appeal — Privy  CatmeU — Beeognisance. 

An  application  to  estreat  a  recognisance  for  the  due  proseeU' 
tion  of  am,  appeal  to  the  Privy  Cov/ncU  cannot  he  heard 
without  notice  to  the  sureties.  As  a  general  rule  an 
application  to  discharge  leave  given  by  the  Supreme 
Court  to  appeal  should  be  made  to  the  Privy  Council. 

Application  on  notice  to  respondents    to  have  certain        iw^. 
leave  to  appeal  to  the  Privy  Council  discharged,  and  the      qJJ^l. 
recognisance  forfeited,  on  account  of  unreasonable  delay  in   ^^^^^"^^ 
prosecuting  the  appeal.  Brotiiart. 

Judgment  was  given  on  the  11th  March,  1895,  for  the 
defendants,  in  an  action  instituted  by  Cook  Brothers  vs.  The 
Colonial  Oovemment  (12  S.  C.  Eep.  86).  Thereafter  the 
plaintiff  obtained  leave  to  appeal,  and  within  due  time 
entered  into  the  required  security  bond.  No  further  steptf 
had  been  taken  by  the  plaintiffs,  and  the  records  had  not 
been  forwarded  to  the  Privy  Council.  The  defendants  upon 
notice  to  the  plaintiffs  now  applied  to  have  the  recognisance 
estreated,  and  the  order  granting  the  leave  to  appeal 
discharged.  The  former  attorneys  for  the  plaintiffs  no 
longer  represented  them. 

The  plaintiffs    as    respondents  filed    lengthy  affidavits, 

alleging   their  intention   still   to   proceed,   and   explaining 
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jm*u.      *^®  delay  as  being  due  to  legal  advisers,  to  whom  they 
Colonial      ^"^  entrusted  the  duty  of  obtaining  Gounsel's  opinion  in 
^•?^°*    England. 

Brothon. 

Sheil,  Acting  A.'G.  (with  him  Sehreiner^  Q*C.\  for 
applicants:  Judgment  was  delivered  in  March,  1895,  and 
leave  to  appeal  was  obtained,  and  the  recognisance  entered 
into  within  the  three  months,  as  required  by  Rule  of  Court 
38,  but  there  has  been  an  unreasonable  delay  in  prosecuting 
the  appeal.  The  object  of  Bule  38  is  twofold :  (1).  That  the 
appeal  should  be  dtdy  prosecuted,  and  (2),  that  the  costs  of 
appeal  be  secured.  There  is  no  mention  in  our  Bules  of 
Court,  or  P.  C.  Rules,  as  to  any  time  being  fixed  for  the 
prosecution  of  appeals.  The  practice  in  the  Registrar's 
Office  is  not  to  send  transcript  of  case  to  Privy  Council, 
as  required  under  Privy  Council  Rules  (No.  2)  (see 
Tennanfs  Btdes  of  Court,  p.  225,  3rd  edition),  until  the 
necessary  stamps  and  fees  are  paid  by  appellant.  These 
have  not  been  paid  in  this  case,  and  therefore  the  transcript 
has  not  been  sent.  There  is  thus  nothing  before  the  Privy 
Council,  and  the  case  is  still  in  this  Court.  If  the  case  is 
once  on  Privy  Council  roll,  it  must  be  prosecuted  within  six 
montha  (Rule  5  of  Privy  Council,  p.  227,  of  TemiafU*B 
Buies  of  Gowrt,) 

The  Court  has  therefore  clearly  jurisdiction  to  stop  the 
appeal  on  account  of  unreasonable  delay.  Morrison  vs. 
Anderwn  <&  Stenhause  (1  Menz.  527).  That  was  under  the 
old  Charter. 

[De  Villiebs,  C.J.:  Clearly  the  Privy  Council  has 
jurisdiction  in  such  a  case.  The  question  is  whether  this 
Court  also  has  jurisdiction  to  recall  the  leave  to  appeal.] 

I  submit  it  has.  Leave  to  appeal  was  given  under  sect.  50 
of  the  Charter  of  Justice,  conditionally  on  compliance  with 
all  our  Rules  of  Court  to  prosecute  the  appeal  timeously. 

Innes,  Q.O.  (with  him  Chraham),  for  respondents :  Sect  50 
of  the  Charter  of  Justice  settles  the  conditions  of  appeal 
to  the  Privy  Council.  This  Court  can  only  withdraw  the 
leave  to  appeal  if  security  for  costs  is  not  given  in  three 
montlis  (Rule  of  Court,  38).  De  Montmort  vs.  Board  of 
Executors  (4  Juta,  p.  61).  The  "due  prosecution  of  the 
appeal "  means  a  prosecution  in  accordance  with  the  rules  of 


the  Privy  Council.    If  there  is  a  casvs  omissm,  as  here,  the      ,i8w. 

^  .  Jan.  12. 

Privy  Council  must  be  appealed  to  to  make  a  rule.    There      cdTlAi 
is  an  analogous  case  in  civil  appeals  to  Supreme  Court  from   ^^•'gJJJ** 
a  Magistrate's  Court.    No  time  is  fixed  within  which  such     Broth«». 
appeal  must  be  prosecuted,  but  Supreme  Court  -assumes 
jurisdiction  and  bars  an  appeal  if  not  prosecuted  within  a 
reasonable  time,  even  if  the  records  were  not  sent  up  to  it 
as  the  Court  of  Appeal.    Bymer  vs.  Solonum  (9  Juta,  470). 

MePherson's  Practice  of  Privy  Council  (p.  94)  says  that 
appellee  can  take  steps  to  have  the  appeal  barred  if 
proceedings  are  not  taken  by  appellant  within  a  year  and  a 
day.  The  order  allowing  appeal  is  a  final  order,  which  the 
Supreme  Court  cannot  revoke.  In  Morrison  vs.  Anderson 
and  Stenhou^se  (1  Menz.  p.  527)  this  point  was  not  raised, 
and  there  also  the  terms  of  the  recognisance  were  different 
to  these.  The  practice  of  the  Begistrar  as  to  not  trans* 
mitting  the  transcript  till  stamps,  etc.  are  paid  cannot 
override  the  peremptory  Rule  No.  2  of  the  Privy  Council. 
The  case  is  now  out  of  this  Court  and  in  the  Privy  Council. 
Independent  Companions  Society  vs.  Stemmet  (11  S.  G.  B. 
p.  230). 

8heil,  in  reply :  Both  this  Court  and  the  Privy  Council 
have  jurisdiction  to  bar  the  prosecution  of  the  appeaL  The 
most  convenient  course  was  to  apply  here.  The  order  to 
appeal  was  conditional  on  due  and  prompt  steps  being  taken 
to  prosecute  the  appeal. 

De  Villiebs,  C.J. :  The  object  of  this  application  is 
twofold :  to  estreat  the  recognisance  entered  into  by  the 
present  respondents  for  the  due  prosecution  of  their  appeal 
to  the  Privy  Council,  and  to  discharge  the  ord^r  of  this 
Court  granting  them  leave  to  appeaL  As  to  the  recognis- 
ance, it  is  obvious  that  the  Court  cannot  order  it  to  be 
estreated  without  due  notice  to  the  sureties.  They  are 
interested  in  such  an  order,  even  although  the  immediate 
effect  of  the  order  might  not  be  to  render  them  liable  for 
the  payment  of  any  sum  of  money.  As  to  the  discharge 
of  the  leave  to  appeal,  I  am  not  prepared  to  say  that  this 
Court  has  no  jurisdiction  to  withdraw  its  leave  on  sufficient 
cause  shown,  but  the  cause  shown  in  the  present  ease  is 

insufiScient.     The  circumstances  of  the  case  of  Morrison  vs. 

B  2 


jjl?'ij.      ^^^derson  (1  Menz.  527),  which  is  relied  on  by  the  applicants, 
coIonLa      ^®'®  wholly  diflferent  from  those  of  the  present  case.    There 
^^oST*    ^"^  ^^®®^  *  delay  of  ten  years,  there  was  clearly  no  intention 
Biouiew.      tQ  proceed  with  the  appeal,  and  the  only  question  argued 
seems  to  have  been  whether  the  obligation  of  the  recognis- 
ance could  be  euforced  by  motion  instead  of  by  action.    As 
a  general  rule,  in  my  opinion,  applications  to  discbarge 
leave  to  appeal  should  be  made  to  the  Privy  Council.    In 
the  present  case  there  has  been  considerable  delay,  but  not 
of  such  length  as  to  justify  the  Court  in  concluding  that  the 
intention  to  prosecute  the  appeal  has  been  abandoned.    The 
application  must  be  refused,  but  there  will  be  no  order  as  to 
costs. 

Buchanan  and  Maasdobp,  JJ.,  concurred. 

[Applicants'  Attorneys,  J.  &  H.  Reid  ft  Nephew.! 
Re^ndents*  Attorney,  C.  C.  Silberbader.       J 


Queen  vs.  Van  Boven. 

Liquor  Licensing  Act  No.  28, 1883,  ss.  76,  85. 

The  only  penalty  which  ccm  be  imposed  for  a  contravention 
of  the  76th  sect,  of  Act  No.  28, 1883,  is  a  forfeiture  of 
the  license.  The  provisions  of  sect.  85  do  not  apply  to 
a  contravention  of  the  IQth  sect. 

189T.  De  Yilliebs,  C.J. :  Among  the  cases  coming  before  me 
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as  Judge  of  the  week  is  one  from  the  Assistant  Resident 
^^^n.  *"  Magistrate  of  Malmesbury.  The  accused  had  been  found 
guilty  of  contrayeniDg  the  76th  sect,  of  the  Liquor 
Licensing  Act  No.  28,  1883,  in  that  he  did  permit  an 
unlicensed  person  to  be  in  effect  the  owner  of  the  business 
of  the  licensed  premises,  without  the  consent  of  the 
Licensing  Court.  The  Magistrate  sentenced  the  accused 
to  pay  a  fine  of  £5,  or  in  default  to  undergo  two  months' 
imprisonment,  and  also  declared  the  license  forfeited.  The 
case  was  sent  back  to  the  Magistrate  with  an  enquiry  as  to 
what  section  he  had  in  Tiew  when  he  sentenced  the  accused 
to  pay  a  fine,  and  in  reply  he  has  referred  to  the  85th  sect., 
which  enacts  penalties  for  contravening  any  of  the  provisions 
of  the  Act  ill  lespect  of  which  no  pepalty  is  provided.    But 


the  answer  to  this  is,  that  a  penalty  is  provided  by  the      j^\*j, 

76th  sect,  itself,  namely  a  forfeiture  of  the  license.     This  q„^~vmi 

sect  76  is  clearly  not  one  of  the  sections  which  would  come       ^^^• 

under  the  proyisions  of  sect.  85.     If  it  did,  it  would  allow 

for  a  person  being  punished  twice  over.    For  instance,  the 

6th  sub-sect,  of  sect.  76,  is:  *'If  he  shall  be  twice  con- 

yicted  of  selling  adulterated  liquor."      The  7th  sub-sect. 

is:  ^*If  he  shall  be  convicted  of  any  offence  under  this 

Act,  etc."    The  8th  is :  "If  he  shall  be  convicted  of  any 

crime  and  sentenced  to  imprisonment  without  the  option  of 

a  fine."    The  76th  sect,  provides  that  in  all  these  cases  the 

license  shall  be  liable  to  forfeiture,  but  it  never  could  be 

intended  again  to  punish  the  offender  for  the  offence  for 

which  he  had  been  previously  convicted  and  sentenced. 

That  portion  of  the  sentence   referring  to  the  fine  will 

therefore  be  quashed,  leaving  only  the  forfeiture  of  the 

license. 


In  re  Consistoby  of  the  Dutch  Befobmed  Chubch, 

Cape  Town. 

BtmaJrgrownd — Alienation — Orcmt — Condition — 
Fideiconlmissum — Trvst. 

Certain  land  having  been  granted  by  the  Oovemment  to  the 
applicants  to  be  used  as  a  burial-ground  for  the  in- 
habitants  of  Cape  Town  the  applicants  allotted  and 
transferred  differenJt  plots  for  the  purpose  of  erecting 
vaults  thereon,  but  the  transfers  were  not  registered  in 
the  Deeds  Office.  Under  sect.  64  of  Act  4  of  1883,  the 
Governor  has  directed  that  hwrials  in  the  land  shall  be 
discontinued.  The  applicants,  having  sold  a  portion  of 
the  land  for  the  purpose  of  erecting  thereon  a  Huguenot 
Memorial,  applied  to  the  Court  for  its  sanction  to  such 
sale  and  transfer.  Held,  that  such  sanction  could  not 
be  granted  without  the  consent  of  the  Oovemment  and  of 
the  heirs  of  the  allottees  whose  vaults  had  been  erected 
withi/n  the  portion  so  proposed  to  be  transferred. 


1897. 
JftD.  12. 


The  Consistory  of  the  Cape  Town  Dutch  Reformed  Church  j^  ^  c^^iAgtorj 
petitioned  for  an  order  authorising  the  Registrar  of  Deeds   ®i2fora^*^ 
to    allow  transfer  to    pass  from   them   to  the    Huguenot  ^tSw,{^*** 
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i«*^.^       Memorial  Committ^  of  a  portion  of  the  land  formerly  nsed 
r--.^     as  a  cemetery. 

/ft  re  CojuAstorj  ^ 

**Brtfomif  From  the  title-deeds  it  appeared  that  the  Governor  and 
^"t^*^  Council  of  the  Cape,  in  1735,  granted  to  the  local  Deaconry 
of  the  Dutch  Keformed  Church  (now  represented  by  the 
applicants)  a  certain  piece  of  land  in  the  vicinity  of  the 
then  town  **  for  the  purpose  of  a  public  cemetery  or  burial- 
ground  for  the  inhabitants  of  the  Cape,*'  and  in  1801  the 
then  Governor  granted  to  the  "Venerable  College  of 
Churchwardens"  (also  now  represented  by  the  applicants) 
an  additional  extent  for  the  purpose  of  enlarging  the  local 
cemetery.  From  time  to  time  the  Dutch  Beformed  Church 
authorities  sold  plots  of  land  in  the  cemetery  for  the  purpose 
of  erecting  vaults  for  the  burial  of  the  dead.  No  transfer 
was  given  in  the  Deeds  Registry,  but  a  formal  document 
was  given  in  each  case,  ceding  and  transferring  the  land  in 
full  property,  upon  certain  conditions  as  to  the  size  and 
nature  of  the  vaults  to  be  erected  and  the  repair  of  the 
same.  These  vaults  were  used  for  the  interment  of  the 
deceased  members  of  the  families  of  the  purchasers,  until 
1886,  when  the  cemetery  was  closed  by  Government 
Proclamation,  since  which  date  no  further  interments  had 
taken  place  there.  The  Consistory  stated  that  they  had 
been  obliged  from  time  to  time  to  expend  considerable 
sums  of  money  upon  repairs  to  the  vaults,  which  had  been 
neglected  by  the  owners.  They  now  proposed  to  sell  a 
portion  of  the  cemetery  to  the  Huguenot  Memorial  Com- 
mittee for  £1500  to  be  applied  to  the  work,  purposes,  and 
objects  of  the  Church.  The  Committee  intended  to  build 
a  Hall  and  Stair  as  a  Huguenot  Memorial;  and  appli- 
cants undertook  to  see  all  remains  properly  interred  below 
the  surface  before  any  buildings  were  erected.  The  peti- 
tion was  supported  by  numerous  affidavits  in  favour  of 
the  proposed  alienation,  as  the  proposal  would  tend  to  the 
improvement  of  the  cemetery  and  city  generally. 

On  the  12th  December,  1896,  the  Coubt  granted  a  rule 
nm  calling  upon  all  persons  concerned  to  show  cause  why 
the  prayer  of  the  petition  should  not  be  granted.  It 
appeared  that  application  had  originally  been  made  to 
Government  to  consent  to  the  alienation,  and  that  no 
objection  had  been  raised,  but  that  applicants  had  been 


referred  to  the  C!ourt  or  to  the  Legislature.    The  represen-      j^^^a. 
tatiyes  of  a  number  of  the  purchasers  of  the  vaults,  however,     ^  ^^J^ihtoiT 
now  filed  numerous  affidavits  in  opposition,  and  objected  to   ^^^^ 
the  alienation  of  the  land.    Certain  of  the  allegations  of  the  ^^^^^p* 
petition  as  to  the  condition  of  the  vaults  were  disputed,  and 
it  was  alleged  that  many  of  the  congregation  were  averse  to 
having  buildings  erected  over  the  graves  of  their  relations. 
Answering  affidavits  were  also  filed. 

January  13 : — 

Innes,  Q,C,  (with  him  Ordham),  now  moved  to  have  the 
rule  made  absolute. 

SheUf  Acting  A,-0.  (with  him  Bisset),  for  the  Government, 
submitted  that  without  the  consent  of  the  grantors  the  land 
could  not  be  alienated  from  the  purpose  for  which  the  grant 
was  made.  If  the  purpose  of  the  grant  failed  there  was  a 
resulting  trust  to  the  grantor.  It  was  a  question,  even  if 
alienation  was  allowed,  to  what  purpose  should  the  proceeds 
be  devoted.  Blachstone^s  Commentaries  (vol  2,  p.  424) ;  In 
re  Butch  Bef  armed  Churchy  Wynberg  (13  S.  C.  R.  p.  5). 

Schreiner,  Q.C.  (with  him  Boos),  for  certain  of  the  owners 
and  representatives  of  the  purchasers  of  land  on  which 
family  vaults  had  been  erected,  opposed  the  alienation. 
The  Consistory  had  already  parted  with  all  their  rights  to 
the  property,  or,  at  least,  had  given  a  servitude  in  perpetuity^ 
The  allegations  as  to  disrepair  were  exaggerated,  and  the 
state  of  the  vaults  did  not  justify  a  forfeiture.  The  closing 
of  the  cemetery  did  not  destroy  vested  rights,  though  it 
might  for  the  time  prevent  their  exercise.  Cape  Town  and 
Bistricts  Waterworks  Co.  vs.  Executors  of  Elders  (8  Juta,  9) ; 
Van  Leeuwen,  Cen.  For.  (b.  2,  c.  1,  s.  13) ;  Orotius  (2, 1,  37) ; 
Van  Leeuwen*  8  Inst.  (2, 1,  9  ;  Dig.  1 1, 7, 39) ;  Saude  (  Webbers 
trans.,  pp.  114-122) ;  Voet  (11,7,6). 

Innes,  Q.O.,  in  reply:  The  property  was  still  vested  in 
applicants,  and  there  would  be  no  desecration  of  the  vaults. 
The  closing  of  the  cemeteries  ended  the  exercise  of  any 
further  right  of  interment.  The  present  neglect  of  the 
vaults  justified  the  Consistory  in  taking  action. 

De  Yilliebs,  C.J.:  I  quite  agree  with  the  applicants' 
Counsel  that  it  is  a  greater  desecration  of  the  dead  to  allow 
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jim\  ^^^^  tombs  to  go  to  wreck  and  ruin  than  to  build  over  them 
JH  n  coMistory  *  Memorial  such  as  the  one  proposed.  Some  of  the  tombs  in 
**iStom^  the  burial-ground  have  certainly  been  much  neglected  by 
^^owi!***  *^®  relatives  of  those  buried  there,  and  it  does  surprise  me 
that  persons  who  have  taken  so  little  interest  in  the  proper 
maintenance  of  these  sepulchres  should  now  object  to  the 
alienation  of  the  land  for  the  purpose  of  building  thereon 
the  Huguenot  Memorial.  The  question,  however,  which  the 
Court  has  to  deal  with  is  one  of  law  and  not  of  sentiment. 
In  the  &ce  of  the  objections  raised  by  purchasers  of  plots 
and  the  heirs  of  such  purchasers,  this  Court  has,  in  my 
opinion,  no  power  to  authorise  the  alienation  of  the  land 
even  for  so  praiseworthy  an  object  as  the  erection  of  a 
Huguenot  Memorial.  The  forms  of  transfer  to  the  different 
allottees  have  been  put  in.  In  some  the  power  is  given  to 
the  applicants  to  declare  forfeit  the  right  to  the  land  if  the 
vaults  built  thereon  should  be  allowed  to  become  ruinous ; 
but  I  incline  to  the  opinion  that  this  power  can  only  be 
exercised  with  the  aid  of  a  Court  of  Law.  There  is  no 
application  in  the  present  case  for  a  forfeiture  of  any  of  the 
allotments  on  the  ground  that  vaults  erected  thereon  have 
become  dilapidated.  In  other  forms  of  transfer  the  transfer 
of  the  land  is  unconditional,  and,  with  the  exception  of 
registration  in  the  Deeds  Office,  everything  has  been  done  by 
the  Consistory  to  vest  the  ownership  in  the  allottees.  It  is 
true  that  the  purpose  for  which  the  land  is  transferred  is 
slated  to  be  the  burial  of  the  dead ;  but  that  is  tlie  purpose 
stated  in  the  grant  to  the  Consistory  itself.  In  all  the  trans- 
fers put  in,  it  is  stated  that  vaults  will  be  erected  for  the 
burial  of  the  dead.  These  vaults  belong  to  the  persons  who 
built  them,  or  their  heirs.  They  have  the  right  to  place 
any  monument  there,  and  of  this  right  they  would  be 
deprived  if  the  Memorial  buildings  were  now  allowed  to  be 
erected  on  the  ground.  The  Court  cannot  sanction  such  an 
interference  with  rights  solemnly  transferred  to  individuals 
for  valuable  consideration.  The  absence  of  registration  in 
the  Deeds  Office  does  not  assist  the  applicants.  If  they 
had  transferred  the  land  for  value  to  a  third  party,  who 
had  no  notice  of  the  prior  sale  and  allotment  to  the 
owners  of  the  vaults,  such  third  party  would  have  had  a 
prior  claim  over  the  allottees.     But  as  between  the  Con- 
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BisboTf  and  the  alloitees  the  want  of  registration  makes  no      jl^i^ 

There  still  remains  the  further  difficulty  that  the  Govern-  "^^^^^^ 
ment — the  original  grantor  of  the  land— objects  to  the  ^"^i^^ 
proposed  alienation.  The  grant  of  the  land  was  made  for 
the  definite  purpose  of  being  used  as  a  burial-g:round  for  the 
inhabitants  of  Cape  Town.  Since  the  date  of  the  grant  the 
Legislature  has^  by  sect.  64  of  Act  4  of  1883^  authorised  the 
Governor  by  public  notice  to  direct  that  burials  shall  be 
discontinued  in  any  cemetery,  and  to  alter  or  vary  such 
notice.  Under  that  section  the  burial-ground  now  in 
question  has  been  closed;  but  it  would  be  competent  for 
the  Grovemor  to  order  it  to  be  reopened  for  purposes  of 
burial.  It  would,  at  all  events,  not  be  inconsistent  with 
the  objects  of  the  Act  to  permit  the  ashes  of  cremated 
persons  to  be  deposited  in  the  vaults.  The  heirs  of  the 
allottees  of  plots  of  ground  would  be  entitled  to  claim  that 
in  case,  after  their  death,  their  bodies  should  be  cremated, 
their  ashes  shall  be  deposited  in  such  plots.  I  refer  to  this 
point  merely  in  order  to  show  that  the  fact  of  the  burial- 
ground  having  been  closed  is  not  conclusive  in  the  appli- 
cants' favour. 

There  is  no  proof  of  such  a  complete  failure  of  the 
condition  on  which  the  land  was  granted  as  to  apply  to  this 
case  the  doctrine  that  the  burthen  of  fideieammissum  is 
extinguished  upon  failure  of  the  condition  on  which  it  was 
created  (Voety  36,  1,  66).  The  burial-ground  is  closed,  but 
it  may  at  any  time  be  reopened  by  order  of  the  Governor, 
and  even  if  it  should  not  be  so  reopened,  the  heirs  of  the 
^lottees  are  still  entitled  to  a  modified  use  of  the  land.  It 
18  impossible,  therefore,  to  hold  that  the  applicants  can 
claim  the  right  to  alienate  the  land  for  other  purposes  than 
burial  without  the  consent  of  the  grantor,  by  whom  the 
condition  was  imposed  that  it  shall  only  be  used  for  purposes 
of  buriaL 

On  every  groimd,  therefore,  the  rule  granted  in  this  case 
must  be  discharged  with  costs. 

BuoHANAN,  J. :  I  concur.  Beduced  to  its  barest  form, 
the  issue  involved  in  this  application  is  this.  The  land 
in  question  was  vested   in  the  Consistory  of  the  Dutch 
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1^7.       Beformed  Church  in  trnst  as  a  public  cemetery  for  the 
,     --^        inhabitants  of  the  Cape.    The  Consistory  sold  portions  of 

In  re  Goiuiftory    ,.,,*  .  ,  .<•<•  i  •  mi 

^n^S^    this  land  for  ▼aults,  and  received  the  purchase  pnca    They 

choroh,  Cape  now  proposo  to  resell  some  of  this  land  to  other  persons  for 

another  purpose.    Bnt  the  persons  to  whom  the  Consistory 

first  sold  the  land  object    The  Court  cannot  set  the  rights 

of  these  people  aside  against  their  wish. 

Maasdobp,  J.y  concurred. 

Bule  nisi  discharged  accordingly,  with  costs. 

rAppUoaiittf'  Attornej,  C  0.  SnAERSAfTOL         n 

I  Attorneys  for  Goremmmit,  J.  Bt  H.  Reid  Bt  Nepbew.  I 
LBespondeiiti'  Attomey,  Y.  A.  Yah  des  ByIm  J 


Bartholomew  vs.  Stablepord. 

Provisional  Sentence — Consideration — Bestraint  of  Trade. 

Provisional  sentence  granted  upon  a  promise  contained  in  a 
written  agreement  to  pay  a  certain  sum^  aUhough  part  of 
the  consideration  for  such  promise  was  a  release  ly  the 
promisee  of  the  promisor  from  a  previous  obligation  im- 
posing upon  the  latter  a  partial  restraint  of  trade. 

189T.  ProYisional  sentence  was  prayed  upon  an  agreement  be- 

—  tween  the  plaintiff  and  defendant,  dated  19th  October,  1895, 
M.iMrtiiflfonL  wherein  the  defendant,  for  certain  considerations  expressed 
in  the  said  contract,  undertook  and  promised  to  pay  to 
plaintiff  the  sum  of  £100.  The  summons  went  on  to  say 
that  certain  promissory  notes,  made  by  third  persons  in /at^or 
of  defendant,  had  been  pledged  as  security  for  this  debt, 
and  that  these  notes  had  become  due  and  been  dishonoured, 
and  tendered  the  return  of  the  notes  upon  payment  of  the 
claim. 

The  defendant  filed  an  opposing  aflSdarit  in  which  he 
stated  that  when  he  entered  plaintiff's  senrice  he  was  a  minor 
aged  sixteen,  which  fact  was  well  known  to  plaintiff,  and 
that  the  agreement  promising  to  pay  the  £100  was  obtained 
under  pressure  and  threats  of  a  criminal  prosecution ;  that 
defendant  had  left  plaintiff's  employ  in  consequence  of  his 
discoYcring  that  plaintiff  was  systematically  defrauding  the 
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enstomers,  to  which  defendant  would  not  be  a  party ;  that  he      ji^\-, 
did  not  owe  any  money  to  plaintiff,  and  was  prepared  to  B^^^ew 
defend  any  action.  ••.subiofonL 

In  reply  plaintiff  produced  a  dnplioate  original  marriage 
register,  showing  that  defendemt  had  married  on  the 
21st  August,  1894,  when  he  stated  his  age  to  be  twenty- 
three  years.  Further  that  defendant  was  sent  out  by  the 
Yost  Typewriter  Company,  of  London,  to  plaintiff  in  August, 
1892,  and  that  defendant  then  represented  himself  to  be 
twenty-two  years  of  age ;  that  the  other  statements  of  defen- 
dant's affidavit  were  absolutely  untrue ;  that  defendant  while 
in  plaintiff's  employ  had  received  money  and  not  accounted 
for  same,  and  that  when  this  was  discovered  defendant  had 
pleaded  to  be  given  another  chance,  and  ultimately  an 
agreement,  dated  19th  October,  1895,  had  been  entered 
into,  which  recited  defendant's  breach  of  trust,  and  re- 
engaged him  at  a  monthly  salary  and  a  commission.  In 
this  agreement  was  the  following  clause:  ^^ He  (the  defen- 
dant) shall  not,  for  a  period  of  twelve  months  after  the 
termination  of  this  agreement,  be  engaged  or  occupied, 
either  directly  or  indirectly,  in  any  capacity  in  or  connected 
with  any  person  or  firm  except  the  Yost  Typewriter  Com- 
pany dealing  in  or  selling  typewriting  machines,  or  any  like 
contrivance,  within  Great  Britain  and  Irelcmd  or  South 
Africa,"  etc,  without  plaintiff's  permission,  under  penalty 
of  £500  and  a  perpetual  injunction.  Six  months  after, 
defendant  representing  he  could  better  himself  as  agent 
for  a  rival  typewriting  machine  maker,  plaintiff  agreed  to 
cancel  the  previous  two  agreements  for  the  sum  of  £100, 
which  the  defendant  undertook  and  promised  in  writing  to 
pay,  meanwhile  pledging  the  promissory  notes  referred  to 
in  the  summons  as  security. 

Tredgoldf  for  the  plaintiff,  prayed  provisional  sentence. 
The  agreement  to  pay  the  £100  was  absolute,  and  upon 
good  consideration.  There  was  no  uncertainty  in  the  amount 
due  as  in  the  case  of  Oreen  d:  Go.  vs.  Beveridge  (8  Juta,  45). 

McGregor^  for  the  defendant,  opposed.  After  the  answer-* 
ing  affidavit  he  would  not  rely  on  the  defence  of  minority. 
But  the  contract  was  invalid  on  the  ground  of  duress,  and 
also  for  want  of  consideration,  the  condition  in  restraint  of 
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im.  trade  being  too  general  and  burdensome  to  be  valid.  Oreet^ 
^,^^^;;^^g^^  vs.  Beveridge  (8  Juta,  4k5)  y  Maxim-Nordenfelt  Qvn  Co.  vs, 
t«,  8t»b^^  Nordenfdt  (L.  B.  Ch.  D.  (1893),  p.  630). 

Tredgcldy  in  reply,  submitted  that  there  was  good  con- 
sideration, both  in  the  release  from  the  agreement  of 
October,  1895,  and  otherwise.  The  agreement  in  restraint 
of  trade  was  binding  and  not  too  general  Leather  Cloth  Co. 
Ts.  Lorsont  (9  Eq.  Cas.  p.  345);  BousiUon  vs.  BousSUm 
(L.  R  14  Ch.  D.  p.  351). 

Db  Yiluebs,  C.J. :  The  first  objection  is  that  this  is  not 
a  case  for  provisional  sentence  inasmuch  as  there  is  no 
unconditional  promise  to  pay.  The  agreement  says:  ^Li 
consideration  of  the  premises  the  said  Stableford  (the  defen- 
dant) undertakes  and  promises  to  pay  the  said  Bartholomew 
the  sum  of  £100."  The  "  premises  "  refer  to  a  good  many 
transactions  covering  several  years,  and  ending  in  what  was 
virtually  a  compromise  between  the  parties.  The  promise 
to  pay  the  £100  is  unconditioDal,  and  the  first  objection  falls 
to  the  ground. 

Another  objection  is  that  part  of  the  consideration  for  the 
promise  is  the  release  of  the  promisor  from  an  obligation 
not  to  carry  on  a  particular  business  for  a  certain  time  and 
within  a  certain  area.  iSuch  an  obligation,  it  is  urged,  is 
invalid  as  being  in  restraint  of  trade  and  therefore  a  release 
from  such  an  obligation  does  not  constitute  a  consideration 
at  all.  Without  inquiring  whether  the  English  cases  cited 
as  to  restraint  of  trade  are  applicable  to  this  C!olony  at  all, 
I  am  satisfied  that  even  in  England  such  a  limited  restraint 
as  was  imposed  in  the  present  case  would  not  be  regarded 
as  invalid.  The  release  from  the  restraint  was  a  perfectly 
valid  consideration,  and  provisional  sentence  must  therefore 
be  granted  with  a  stay  of  execution  for  one  month. 

Buchanan  and  Maasdorp,  JJ.,  concurred. 
Judgment  accordingly  with  costs. 

LPUlDtUTf  Attorneyi,  Fairbridge,  Ardebhe  t.  Lawtoh.I 
DdfaDdaiifs  Attorney,  D.  Tenhamt,  Jon.  J 
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Cohen  vs.  Sttneb. 
Arrest — Minority — Emancipation. 

To  justify  an  arrest  wider  the  8th  Bute  of  Court  there  must 
he  a  debt  due  by  defendant  at  the  time  of  arrest. 

Where  the  defendant  is  a  minor,  the  Court  will  require  fvJl 
proof  of  emancipation.  The  fact  that  a  minor,  living 
with  his  parents,  carried  on  for  a  period  of  six  weeks 
the  hfisiness  of  an  advertising  agent  and  broker,  is  in^ 
sufficient  proof  of  ema/ndpation. 

The  defendant  Sytner  applied  to  have  a  writ  of  arrest        1897. 
afi:ainst  him.  taken  oat  by  the  plaintiff,  set  aside.    The        — 

•      111.1  .  /.        rt^/x     1         t        Cohenwt. 

writ  had  been  issued  on  a  promissory  note  for  450,  dated  sytnor. 
18th  December,  1896,  and  due  18th  April  next,  and  on  a 
document  signed  by  defendant  undertaking  to  pay  off  £3 
a  week,  conditioned  that  if  one  payment  be  missed  the 
whole  amount  to  Ml  due  at  once.  The  defendant  was  about 
to  leave  for  the  Transvaal 

The  defendant's  affidavit  set  forth  that  he  was  a  minor 
living  with  his  parents,  and  that  when,  at  plaintiff's  request, 
on  the  15th  instant  he  had  sig:ned  the  second  document, 
now  ante-dated  to  18th  December,  the  words  now  appearing 
therein,  ^^  if  one  payment  be  missed  the  whole  amount  falls 
due  at  once,"  were  not  on  the  document. 

In  reply  plaintiff's  affidavit  stated  that  defendant  was 
emancipated,  having  in  1894  carried  on  a  business  on  his 
own  account.  The  plaintiff  also  stated  that  the  document 
given  on  the  15th  January  was  to  replace  one  signed  the 
same  day  as  the  promissory  note,  but  since  lost  From 
other  affidavits  it  appeared  that  for  about  six  weeks  defen- 
dant had  carried  on  the  business  of  advertising  agent  and 
broker,  but,  not  succeeding,  it  had  been  given  up,  and  he 
was  only  living  with  and  helping  his  father  at  his  hotel. 
Plaintiff  alleged  that  defendant  was  a  partner  with  his 
fftther. 

Searle,  Q.C,  for  the  defendant,  moved  under  Rule  No.  135, 
anticipating  the  return  day  of  the  writ,  and  relied  on  the 
defence  of  minority.  A  minor  could  not  be  sued  unless  he 
fell  within  certain   exceptions  (Voet,  5,  1,  11;  2,  4,  36). 
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1897.  One  of  these  exceptions  was  emancipation.  The  facts 
Janjs.  gjio^ed  the  defendant  to  be  living  with  his  parents,  and 
bytjun*  it  was  not  alleged  that  the  debt  was  for  necessaries,  or  for 
money  expended  for  the  minor's  benefit. 

[Maasdobp,  J.:  But  if  the  minor  was  emancipated  in 
1894,  can  he  reyert  back  to  the  position  of  minority  ?] 

It  might  be  possible  to  do  so,  but  in  this  case  there  was 
not  such  an  independent  position  as  was  proved  in  the  case 
of  CaimerosB  vs.  De  Vos  (Buch.  S.  C.  Rep.  1876,  p.  5). 

[De  Villiebs,  C.J.:  Where  a  minor  incurs  a  debt  by 
representing  himself  gs  of  full  age  he  is  bound.  Is  not  the 
principle  the  same  if  he  represents  himself  to  be  a  partner 
in  a  business  ?] 

The  defendant  had  no  opportunity  to  contradict  the  plain- 
tiff's statement.  Plaintiff  was  intimate  with  the  parties  and 
knew  there  was  no  partnership.  Moreover,  no  debt  was  due. 
The  defendemt's  allegations  as  to  the  second  document  had 
not  been  replied  to,  and  must  be  accepted  as  true* 

McGregor^  for  the  plaintiff,  contended  there  was  sufficient 
proof  of  emancipation.  The  test  was,  would  the  world  regard 
the  minor,  from  the  nature  of  his  occupation,  to  be  emanci- 
pated {Voet,  4,  4,  43)?  If  any  further  information  was 
necessary  the  plaintiff  was  present  and  could  supplement 
his  affidavits. 

The  minor's  father's  affidavit  shows  that  defendant  at- 
tempted to  start  in  business  as  a  broker  and  so  was  emanci- 
pated and  did  not  revert  to  his  status  as  a  minor.  He  for 
the  time  being  held  himself  out  as  a  major. 

[De  Villiebs,  C.J. :  He  only  endeavoured  to  start  as 
broker,  but  actually  did  very  little  or  no  work,  and  after  six 
weeks  gave  up.  Is  that  sufficient  to  cause  his  emanci- 
pation ?] 

It  is  difficult  to  lay  down  any  fixed  limit  of  time  during 
which  the  occupation  in  business  would  work  emancipation, 
but  the  test  is  in  every  case  whether  the  world  was  led  to 
believe  him  emancipated. 

De  Villiebs,  C.J. :  The  applicant  in  this  case  applies 
now  for  a  discharge  from  arrest.  The  arrest  was  made 
upon  two  documents,  one  of  them  being  a  promissory  note, 
payable  four  months  after  date,  and  made  on  December  18, 
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1896,  for  £50.  This  promissory  note  will  not  become  pay-  ji^t;,, 
able  until  April  18  next,  and  if,  therefore,  this  were  the  q^,^^ 
only  document  sued  upon  the  plaintiff  would  have  no  right  ^jtaar. 
to  arrest  the  defendant.  It  was  therefore  of  great  im- 
portance for  the  plaintiff  to  show  that  he  had  some  other 
document  under  which  the  defendant  would  be  immediately 
liable,  and  accordingly  this  document  was  produced:  ^^I 
promise  to  pay  £3  per  week  on  account  of  promissory  note 
for  £50  to  the  Bonk  of  Africa,  Cape  Town,  till  the  full 
account  is  paid,  and  should  one  payment  be  missed  the  ' 
whole  amount  falls  due  at  once."  This  is  dated  18th  Decem- 
ber, 1896,  but  the  words  «18th  December,  1896,"  were 
apparently  written  by  somebody  else,  and  not  by  the  person 
who  wrote  the  body  of  the  note.  It  is  written  with  a 
different  ink,  and  apparently  on  another  day.  The  defen- 
dant himself  says  that  a  document  was  signed  by  him  on 
January  15,  and  he  was  then  informed  by  the  plaintiff  that 
the  document  which  had  been  given  him  on  December  18 
was  lost,  and  that  in  the  document  he  then  signed  the 
words  '^and  if  one  payment  be  missed  the  whole  amount 
Setlls  due  at  once"  had  been  omitted.  That  affidavit  was 
made  on  January  19,  1897.  On  January  22  the  plaintiff 
made  an  affidavit,  and  he  says  not  one  word  about  this  most 
important  statement  made  by  the  defendant  in  his  affidavit. 
Now  Counsel  proposes,  on  behalf  of  the  plaintiff,  to  call  him 
as  a  witness.  I  think  it  is  too  late.  He  had  ample  oppor- 
tunity to  aoswer  this  most  material  statement,  and  he  has 
omitted  to  do  eo.  The  liberty  of  the  subject  is  at  stake, 
and  it  is  not  the  habit  of  the  Court  under  circumstances 
like  the  present  to  give  further  facilities  to  a  plaintiff  of 
denying  statements  made  by  the  defendant.  I  think  on 
that  ground  alone  the  defendant  ought  to  be  discharged. 
There  is  no  proof  that  there  is  a  rebuttal  of  the  statement 
that  no  debt  was  due.  It  becomes  unnecessary,  therefore, 
to  cx)nsider  whether  there  is  further  proof  of  emancipation, 
but  the  evidence  on  the  point  is  extremely  slight.  It  is 
said  that  for  six  weeks  the  defendant  had  carried  on  the 
business  of  an  advertising  agent  and  broker.  Well,  Mr. 
McGregor  is  bound  to  admit  that  the  mere  fact  that  he  has 
carried  on  such  a  business  would  not  be  sufficient  to  emanci- 
pate him.     Supposing  he  had  been  employed  for  a  day  that 
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would  certainly  Bot  be  sufficient  to  emancipate  him.  Sytner 
was  only  employed  for  six  weeks.  The  Court  should  be 
▼ery  careful  to  require  full  proof  of  emancipation  before  it 
holds  that  there  has  been  such  emancipation,  and  I  am  not 
prepared  to  say  in  this  case  that  the  proof  has  been  sufficient. 
Buty  in  the  absence  of  proof  that  auy  debt  is  due,  I  think 
that  the  application  for  the  discharge  from  arrest  ought  to 
be  granted  with  costs,  the  writ  to  stand  as  a  summons  in  any 
fresh  case. 

.  Buchanan,  J.,  concurred  in  the  arrest  being  discharged 
on  the  merits.  As  to  emancipation,  in  his  opinion  if  a 
minor  was  once  fully  emancipated,  he  would  remain  so. 
For  example,  if  a  minor  married,  and  afterwards,  while  still 
under  the  age  of  twenty-one,  became  a  widow  or  widower, 
such  minor  would  remain  a  major  in  law. 

Maasdobp,  J.,  concurred. 

Arrest  discharged  accordingly,  with  costs. 

[PlaintUTs  Attoniey,  A.  Steer.  1 

Defendant*!  Attorney,  D.  Tenvaht,  Jon.  J 


1897. 
Feb.1. 

Jewell  and 

Ratter  vs. 

Uazell  and 

»teer. 


Jewell  and  Eutteb  vs,  Hazell  and  Steeb. 

Co-oumers — Partner8~Implied  Authority — Tacitlien — Pledge 
of  Title  Deeds — Loan  on  Mortgage — Agent's  Charges. 

Where  land  has  been  transferred  by  one  and  the  same  deed  to 
two  or  more  persons  one  co-ovmer  has  no  implied  or  taeit 
authority  to  pledge  the  tramfer  deed  as  security  for  the 
charges  of  a  commission  agent  in  attempting  to  raise  a 
loan  on  mortgage  of  the  land  at  the  request  of  such  oumer 
without  the  consent  of  his  co-owners. 

Such  a  commission  agent  has  no  lien  on  the  transfer  deed  for 
his  charges  or  for  the  proposed  lender's  claim  for  interest 
in  lieu  of  notice  in  respect  of  a  loan  which  has  been 
negotiated  hut  subsequently  cancelled. 

Application  by  Samuel  Jewell  and  J.  B.  Butter  on  a 
notice  of  motion  calling  upon  respondents,  Hazell  and  Steer, 
to  show  cause  why  they  should  not  be  ordered  to  deliver  to 
applicants  a  cirtain  deed  of  transfer  of  ground  situated  at 
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Salt  River  which  they  illegally  detained,  and  why  they        int. 
should  not  pay  the  costs  of  the  application.  ^Snmd 

Applicants  stated  in  their  affidavit  that  they  together  ^^^ 
with  one  John  Jewell  purchased  from  one  Alfred  Batter  s*<»'- 
a  certain  piece  of  land  being  lot  9,  block  E,  of  the  Eberstadt 
Estate  at  Salt  Biver  for  £20.  Transfer  of  this  property  was 
prepared  and  passed  by  the  notary,  W.  K  Moore,  on  the 
9th  April,  1896,  to  Samuel  Henry  Jewell,  John  Robert 
Butter  and  John  Jewell,  trading  as  JeweU  Brothers.  Each 
of  the  partners  paid  his  pro  rata  share  of  the  purchase  price 
and  costs  of  transfer.  Deponents  fm*ther  stated  that  John 
Jewell  was  entrusted  by  them  with  their  shares  of  the  costs 
of  transfer  to  pay  for  the  release  of  the  said  transfer  from 
Moore.  Deponents  discovered  in  the  month  of  April,  1896, 
that  John  Jewell  had  obtained  the  transfer  and  delivered  it 
to  respondents  for  the  purpose  of  raising  a  loan  on  the  whole 
property  ;  they  stated  that  the  transfer-deed  was  fraudulently 
and  secretly  taken  by  John  Jewell  to  respondents  without 
deponents'  consent,  and  that  he  fraudulently  and  unlaw- 
fully, £md  without  their  knowledge,  attempted  to  raise  the 
loan.  They  gave  no  written  or  verbal  authority  to  respon- 
dents to  raise  the  loan,  and  had  demanded  the  transfer-deed 
from  the  respondents,  who  refused  to  deliver  it.  They  also 
stated  that  before  he  took  the  transfer  to  respondents, 
John  Jewell  had  sold  his  share  to  J.  B.  Butter,  one  of  the 
applicants.  Bespondent  Steer  stated  in  his  affidavit  that 
he  received  the  deed  of  transfer  in  June  from  John  Jewell, 
who  asked  him  to  raise  a  loan  of  £450  upon  security  of 
certain  houses  to  be  erected  on  the  land ;  that  he  wrote  to 
one  Marsh  on  tlie  5th  June  requesting,  on  behalf  of  Jewell 
Brothers,  a  loan  on  first  mortgage  of  two  houses  in  course  of 
construction  on  the  land,  and  ultimately  succeeded  in  ob- 
taining a  loan  of  £350;  that  on  the  15th  June  John  Jewell 
came  to  his  office  and  signed  a  power  of  attorney  to  pass  a 
bond,  and  said  that  his  partners  would  also  call  to  sign  the 
power,  which,  however,  they  did  not  do.  Shortly  after  John 
Jewell  called  again  and  endeavoured  to  cancel  the  loan  to 
which  deponent  first  objected,  but  ultimately  agreed  on  the 
understanding  that  the  commission  of  2^  per  cent,  and  three 
months'  interest  in  lieu  of  notice  be  paid.    This  John  Jewell 

agreed  to,  and    deponent  said    it  was  further  distinctly 
Vol.  XIV.— Pabt  I.  C 
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jfMT.       agreed  that  the  deed  of  tranefer  shonld  be  retained  by  hia 

Feb.  I.  .       i.  , 

jeweuand    ^  s^^cuTity  for  such  payment. 

S^aSk  Deponent  was  totally  unaware  that  John  Jewell  was  not 
steec  acting  bondfde,  and  that  deponent  considered  him  as  acting 
for  the  firm,  and  that  deponent  accordingly  acted  lor  the 
partnership  on  the  yerbal  instructions  of  one  of  the  partners, 
and  did  not  know  that  John  Jewell  had  sold  his  share,  but 
treated  him  as  an  apparent  partner. 

Butter,  the  applicant,  further  stated  that  as  soon  as  be 
heard  respondents  had  the  transfer,  he  demanded  it^  and  it 
was  refused  him  until  payment  of  the  aboye  charges.  There- 
upon he  caused  a  letter  of  demand  to  be  written  on  liie 
26  th  September,  pointing  out  that  John  Jewell  had  obtained 
the  transfer-deed  for  the  purpose  of  transferring  his  share 
to  Butter,  and  that  he  had  no  right  to  raise  any  money  on 
the  land.  Bespondent  replied  by  letter  of  September  29th, 
stating  how  respondent  came  into  possession  of  the  deed  and 
that  respondent  had  retained  the  transfer  (saying  nothing 
about  the  pledge  of  the  same)  as  security  for  their  commis- 
sion, yiz. :  £8  15^.  and  three  months'  interest  at  6  per  cent, 
yiz. :  £5  5s^  in  all  £14,  which  sum  they  required  payment 
of  before  giying  up  the  deed.  Bespondent  admitted  that 
he  had  told  Butter  that  he  kept  the  kansfer  as  security  and 
that  Butter  had  at  his  first  yisit  told  him  that  he  had  bought 
John  Jewell's  share. 

There  was  nothing  in  the  affidayit  to  show  that  applicants 
were  partners  of  John  Jewell  and  not  co-owners  except  that 
the  deed  of  transfer  was  passed  in  fayour  of  applicants  and 
John  Jewell,  *^  trading  as  Jewell  Brothers,"  nor  was  there 
anything  to  show  beyond  that  that  they  traded  at  all,  either 
as  builders  or  otherwise. 

JBticAanan,  for  applicants :  Applicants  were  really  co-owners 
of  John  Jewell  and  not  partners,  as  the  facts  show,  though 
the  deed  of  transfer  made  it  appear  they  were  partners.  It 
would  not  be  necessary  to  transfer  John  Jewell's  share  to 
Butter  if  they  were  partners,  only  if  they  were  co-owners. 
One  co-owner  could  not  bind  the  others  as  to  their  shares, 
and  John  Jewell  had  sold  his  share  to  Butter.    Voetf  10, 3, 7. 

Further,  there  could  not,  eyen  if  it  was  a  question  of 
partnership,  be  a  pledge  of  title-deeds  as  apart  from  the 
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lands  themselvee.   The  only  secnritj  could  be  a  mortgage  of       i^t. 
the  land  coram  lege  lod.    Any  hona  fids  purchaser  of  the    j^^^^^^i 
land  could  always  dahn  the  title-deeds.    Even  if  there  could    ^^^^ 
be  a  valid  pledge  of  the  transfer-deed,  the  affidavits  show       ^**®''- 
respondents  retained  it  of  their  own  motion  and  not  by 
pledge  from  John  JeweU. 

Again,  t^ere  could  be  no  tacit  or  legal  lien  on  the  transfer- 
deed  for  raising  a  loan,  as  thereby  no  labour  is  spent  or  a 
b^iefit  given  to  transfer-deed,  rather  the  contrary.  Bespon- 
dents  did  not  prepare  the  transfer.  Hudson's  Trustee  vs. 
mUy  (4  E.  D.  0.  p.  299) ;  Moxwell  vs.  Orahcm  dt  Haarhoff 
(1  H.  0.  395).  Even  if  the  matter  is  one  of  partnership, 
John  Jewell  could  only  bind  his  co-partners,  if  he  ctcted 
with  their  express  or  implied  authority.  The  facts  show 
he  had  no  express  authority.  He  had  also  no  implied 
authority.  The  onus  to  show  this  is  really  on  respondents, 
and  they  only  do  so  by  relying  on  the  title-deed.  There 
is  nothing  to  show  what  the  business  of  the  co-partnership 
was  or  that  John  Jewell  acted  vnthin  the  apparent  scope  of 
his  authority.  Even  if  they  were  builders  it  was  not  in  the 
scope  of  his  apparent  authority  to  pledge  the  transfer-deed 
for  a  loan.  But  applicants  have  by  their  whole  conduct 
shown  that  there  was  no  implied  authority  to  John  Jewell, 
as  they  repudiated  his  action  as  soon  as  they  heard  of  it  and 
did  not  take  advantage  of  the  very  beneficial  loan  raised. 

8ea/irley  Q.G.,  for  respondents :  This  is  a  case  of  co-partner- 
ship not  merely  of  co-ownership,  as  the  transfer  to  '^  Jewell 
Brothers  "  shows.  That  being  so  one  partner  can  bind  the 
partnership  even  in  case  of  his  fraud. 

[Db  Villiers,  C.J. :  But  then  you  must  show  either 
express  or  implied  authority.] 

There  is  no  express  authority,  but  I  submit  there  was 
implied  authority,  at  all  events  as  far  as  respondents  could 
see.  Supposing  Jewell  Brothers  were  builders  and  had 
bought  the  land  to  build  on,  then  one  partner  would  have 
implied  authority  to  bind  the  other  for  expenses  in  raising 
a  building  loan. 

[Buchanan,  J.:  There  is  nothing  to  show  they  were 
builders,  quite  the  contrary.] 

De  ViiiLiERS,  C. J. :  If  the  respondents  have  the  right  to 

C  2 
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1^7-        retain  the  title-deed  against  the  will  of  the  majority  of 

jiwelTwid    <50"^'^®'^  ^f  ^^^  Isndy  they  must  have  the  right  either  by 
Kntter  M^    virtue  of  a  special  agreement  or  by  virtue  of  a  tacit  lien. 
steer.  [fo  prove  such  a  special  agreement,  the  respondent.  Steer, 

states  in  his  affidavit  that  he  had  been  authorised  by  John 
Jewell,  one  of  the  co-owners,  to  raise  a  loan  on  mortgage  of 
the  land,  that  after  the  loan  had  been  negotiated,  John 
Jewell  expressed  a  wish  to  cancel  the  loan,  cuid  that  he  (Steer) 
agreed  to  this  on  the  distinct  understanding  that  he  should 
retain  the  tremsfer-deed  as  a  security  for  his  commission  for 
raising  the  loan  and  for  three  months'  interest  due  to  the 
proposed  lender  in  lieu  of  notice.  Assuming  these  state- 
ments to  be  correct  the  question  arises  whether  John  Jewell 
had  any  authority  from  his  co-owners,  the  two  applicants, 
to  pledge  the  title-deeds  as  security.  There  is  no  evidence 
whatever  of  express  authority,  but  the  respondents'  conten- 
tion is  that  John  Jewell,  as  one  of  three  partners  owning  the 
land,  had  tacit  authority  to  borrow  money  on  security  of 
the  land  and,  therefore,  to  give  the  title-deeds  as  security 
for  expenses  in  raising  the  cancelled  loan.  It  is  not 
proved,  however,  that  a  partnership,  in  the  true  sense  of 
the  term,  existed  between  the  three  co-owners.  The  affidavits 
refer  to  them  as  partners,  but  apparently  no  more  is  meant 
than  that  they  are  co-owners  of  the  land  in  question.  It  is 
unnecessary,  therefore,  to  inquire  into  the  power  of  one 
partner  to  bind  his  co-partners  by  raising  money  on  mort- 
gage of  land  or  pledging  the  title-deeds  of  such  land.  The 
nature  of  the  partnership,  the  usual  course  of  dealing  between 
the  partners  and  the  object  of  the  loan,  would  be  important 
points  in  such  an  inquiry,  and  the  affidavits  are  silent  on 
these  points.  I  am  satisfied  that  as  co-owner  of  the  liind 
John  Jewell  had  no  tacit  mandate  from  his  co-owners  to 
pledge  the  title-deeds,  and  that  the  special  agreement  with 
him  relied  upon  by  the  respondents  does  not  justify  their 
retention  of  the  transfer-deed.  The  applicants  were  at  hand, 
and  the  respondents,  before  attempting  to  raise  money  on 
mortgage  on  the  land,  ought  to  have  asked  for  a  power  of 
attorney  signed  by  all  the  co-owners. 

The  next  question  is  whether  the  respondents  have  a  tacit 
lien  on  the  deed.  If  the  deed  had  been  drawn  by  them  they 
would  have  been  entitled  to  retain  the  deed  until  their 
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lawfal  charges  for  their  work  and  labour  had  been  paid  to 
them.  The  applicants  would  not  have  been  entitled  to  the 
benefit  of  the  deed  without  paying  the  professional  charges 
for  drawing  the  deed.  But  that  is  not  the  nature  of  the 
charges  in  respect  of  which  the  respondents  claim  the  lien. 
Their  commission  for  raising  the  loan  and  the  proposed 
lender's  claim  for  interest  in  lieu  of  notice  constitute  no  part 
of  the  expenses  necessary  to  pass  the  transfer.  Upon  this 
point  the  case  of  Qv>een*8  Town  Asmranee  Company  vs.  Woods 
Trustee  (5  Juta,  327)  may  usefully  be  compared  with  Trvstees 
of  Tritsch  vs.  Berrange  (3  Juta,  217).  If  the  respondents 
have  a  valid  claim  against  the  applicants  they  may  bring 
the  action,  but  they  are  not  entitled  to  retain  the  title-deeds. 
The  application  must  be  granted  with  cost& 

Buchanan  and  Maasdobp,  JJ.,  concurred. 

tApplioanti*  Attorney,  J.  Atliff.       1 
Bapondents*  Attorney,  A.  W.  Steeb.J 
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Ratter  ««. 

HAzellandJ 

steer. 


Fobtuin's  Executor  vs.  Abrahams. 
Griqtui  Law — Marriage — Commv/nity  of  Property, 

In  an  action  hrought  hy  a  Oriqua  to  recover  his  maternal 
portion  of  a  certain  farm  in  Griqualand  East  from  his 
father^  the  question  arose  whether^  according  to  the  law  of 
that  cowntry  before  its  annexation  to  the  Colony^  the  law 
of  community  prevailed  between  spouts.  Held,  on  appeal, 
that  the  burthen  of  proving  such  community  lay  upon  the 
plaintiff,  and  that  in  the  absence  of  such  proof  the  Court 
below  had  properly  granted  absolution  from  the  instance. 

Semble:  That  a  modified  eommumty  exists  between  spouses 
married  in  Oriquaiand  vmder  Oriqua  law,  to  the  effect 
that  upon  the  death  of  the  wife  the  hushamd  remains  in 
possession  of  the  immovable  property  and  retains  a 
usufructuary  interest  therein,  and  that  only  after  the 
death  of  the  husband  do  the  children  of  the  pre-deceased 
spouse  get  her  share. 

This  was  an  appeal  from  the  decision  of  the  Besident       j^* 

*  *^  ,  Feb.  2. 

Magistrate  of  Mount  Currie,  Transkei,  of  absolution  from     p^JZj"^.^ 
the  instance  with  costs,  in  a  suit  in  which  the  plaintiff,  in   ^^^^^^ 
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r£\  Ms  capaoitj  as  executor  testamentary  to  tiie  estate  of  the 
Fortaiii'f  ^^  Adriana  Fortoin  (bom  Abrahams)  sued  the  defendaDt 
^ISmSSmi!'  Abrahams  for  an  order  compelling  the  defendant  to  file  an 
account  in  the  estate  of  his  deceased  wife,  Francina 
Abrahams,  or  to  give  the  heirs  of  the  said  Francioa 
Abrahams  proper  and  legal  possession  of  the  portions  due 
to  tbem  out  of  the  said  estate. 

The  summons  alleged  that  defendant  and  his  late  wife 
had  been  married  in  community  of  property,  and  that  at  the 
death  of  the  wife  the  joint  estate  consisted  of  sundry  li^e 
stock  and  the  £Ekrm  Driefontein,  of  all  of  which  the 
defendant  retained  possession,  and  had  not  filed  any 
account.  There  were  several  dilatory  pleas  and  excep- 
tions, but  on  the  merits  defendant  pleaded  specially 
denying  that  the  farm  was  the  joint  property  of  himself  and 
wife,  but  was  the  sole  and  separate  property  of  defendant, 
granted  to  him  years  after  the  death  of  his  wife;  that 
whatever  estate  was  left  at  the  death  of  the  wife  was  duly 
administered  and  distributed  according  to  Griqua  law  and 
custom  in  1864:,  and  the  shares  of  the  heirs  paid  out  to  them 
in  due  course. 

Very  voluminous  evidence  was  taken,  and  many  witnesses 
examined  on  Griqua  law.  The  defendant  and  his  wife  had 
been  married  before  the  migration  of  the  Griquas  from 
Griqualand  East  After  the  migration  Captaiu  Adam  Eok 
had  given  farms  in  Griqualand  West  to  most  of  those  who 
accompanied  him.  Defendant  and  his  wife  were  among  the 
emigrants,  but  as  a  fact,  defendant  did  not  get  title  to  his 
land  till  long  after  his  wife's  death.  The  Magistrate,  in  a 
careful  and  elaborate  judgment,  held  that  community  of 
property  between  spouses,  as  known  in  the  Colony,  did  not 
exist  according  to  Griqua  custom,  and  that  the  farm 
Driefontein  was  the  exclusive  property  of  the  defendant 
He  said :  "  The  system  which  prevailed  in  respect  of 
property  was  very  simple,  and  was  one  adapted  to  the 
circumstances  of  a  people  who  were  not  in  a  position  to 
keep  written  records  of  their  transactions.  It  would  appear 
that  when  two  persons  were  married  the  property, 'whether 
movable  or  immovable,  which  each  possessed  previously 
was  held  separately.  On  the  death  of  one  of  the  spouses 
the  movable  property  of  the  deceased  was  divided  between 
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the  chfldren  and  the  sarviyor,  while  the  landed  property       i^- 
was  retained  in  the  hands  of  the  surviying  spouse,  and     ^^^.^ 
occupied  by  him  or  her,  as  the  ease  might  be,  in  conjunction   ^gJ^MwI' 
with  the  children.    This  is  exactly  what  happened  in  the 
present  case." 


Sehreiner,  Q.C.,  for  the  appellant,  submitted  that  a 
marriage  between  Griquas  in  1846  was  a  marriage  in 
community  of  property*  The  Griquas  were  originally 
drawn  from  this  Colony.  They  were  not  an  aboriginal 
tribe,  and  they  took  with  them  presumably  the  law  of  the 
Colony,  and  it  was  for  those  who  alleged  that  the  Colonial 
law  did  not  govern  these  people  to  proye  afiKrmatiyely  a 
change  of  law.  He  traced  Aie  history  of  the  Griquas  from 
their  early  settlement  in  Griqualand  East  till  their  mi- 
gration to  Griqualand  West,  and  subsequent  annexation  to 
the  Colony,  and  cited  from  the  case  of  Strachan  ys.  ColomcU 
Oovemment  (11  Juta,  398) ;  the  Treaty  of  Sir  Peregrine 
Maitland  of  1846,  and  TheoTs  History  of  8.  Africa^ 
1834-1854.  The  lex  fori  should  govern,  unless  it  was  shown 
the  Griquas  changed  their  law.  Booysm  ys.  Colonial 
Orphan  Chamber  (Foord's  Bep.  48)  is  not  against  appellants. 

Sea/rUy  Q.C,  for  the  respondent  was  not  called  upon. 

Db  Yilliebs,  C.J.:  In  order  to  succeed  in  this  action 
the  plaintiff  had  to  satisfy  the  Court  below  that  our  law  of 
commuuity  of  property  existed  among  the  Griquas  before 
the  annexation  of  their  territory  to  this  Colony.  This  Court 
has  been  fayoured  by  Mr.  Schreiner  with  a  very  interesting 
discussion  of  the  history  of  the  Griqua  people  and  the  gradual 
development  of  their  laws  and  customs ;  but  the  discussion  has 
not  been  of  much  assistance  in  deciding  whether  community 
of  property  between  husband  and  wife  was  recognised  by  the 
tribe.  The  expert  evidence  is  very  conflicting,  and,  without 
now  analysing  that  evidence,  I  incline  to  the  view  that  a  modi- 
fied form  of  community  did  exist  in  regard  to  land ;  but  with 
this  distinction,  that  upon  the  death  of  one  of  the  spouses 
the  survivor  remained  in  possession  of  the  property  as  owner 
of  one  half  and  usufimctuary  of  the  remaining  half.  If  this 
view  be  correct^  then  the  plaintiff  is  not  entitled  during  the 
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iMT.  defendant's  lifetime  to  claim  any  portion  of  the  property, 
Frtoin's  ^^^  ^^^  Magistrate  was  right  in  granting  absolution  from 
^jg^^iiJ'  *^®  instance.  In  any  case,  the  burthen  of  proving  fall 
community  of  property,  as  recognised  in  this  Colony,  lay 
upon  the  plaintiff,  and  in  the  absence  of  such  proof  the 
Magistrate's  judgment  was  correct.  The  appeal  must  be 
dismissed  with  costs. 

Buchanan  and  Maasdobp,  J  J.,  concurred. 

Appeal  dismissed  accordingly,  with  costs. 

[AppeUant's  AttomeTB,  Yah  Ztl  ft  Buissnrift.  1 

Bcqwodenf  f  Attorneys,  Faibbbidob,  Abdebbb  h  Lawtov.  J 


Ba880N  vs.  Van  Ztl. 
Magistrate's  Court — Summons — Aecotmt — Costs. 

The  omission  to  deliver  with  a  summons  in  a  civil  ease  in  a 
Magistrate's  Court  a  full  aco&imt  relating  to  the  olaim  is 
not  fatal  in  ease  such  omission  has  not  prejudiced  the 
defendant  in  his  defence. 

The  plaintiff  alleged  in  his  summons  that  the  defendaM  had, 
for  valuaile  consideration,  promised  to  pay  a  debt  owing 
by  the  plaintiff  to  A.y  and  that  the  debt  not  having  been  so 
paid  the  plaintiff  vneurred  and  paid  certain  costs  in 
defending  an  action  brought  against  him  for  the  debt  by 
A.  Held,  that  these  allegations  disclosed  no  ground  of 
action  by  the  plaintiff  against  the  defendant  to  recover 
the  amoumi  of  costs  so  paid. 

\m.  The  appellant  sued,  as  plaintiff,  in  the  Court  of  the 

-— '  Eesident  Magistrate  of  Piquetberg,  the  respondent,  as 
YaiiZyL  defendant,  first  for  the  sum  of  £11  55.,  being  balance  of 
an  account  for  work  and  labour  performed  by  the  plaintiff 
for  the  defendant  as  his  request  during  November  and 
December,  1895,  and  January  and  February,  1896,  and 
which  amount  the  defendant  undertook  to  pay  to  one 
A.  J.  van  der  Merwe,  who  was  a  creditor  of  plaintiff's  for 
a  similar  amount,  but  &iled  to  do  so.  Secondly,  for  the  sum 
of  £5  88.  8i.,  being  the  taxed  costs  paid  by  the  plaintiff  to 
the  trustees  of  the  insolvent  estate  of  the  said  A.  J.  van  der 
Merwe  in  July,  1896,  incurred  by  them  in  recovering  from 
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ihe  present  plaintiff  the  snm  of  £11  58.,  as  above  mentioned.       ^^-^ 
There  was  an  account  annexed  to  summons,  showing  in  gross     ^^^^ 
the    amonnt  claimed    for  work  and    labour,  the  amount      vanZyL 
received  on  account,  and  the  balance  due. 

The  defendant  excepted  to  the  summons  as  bad  and  vague 
in  law,  and  disclosing  no  cause  of  action,  1st.  In  that  he  is  not 
served  with  a  proper  copy  of  account  upon  which  the  demand 
is  founded,  viz.  (a)  that  it  is  not  stated  what  work  and  labour 
has  been  performed  by  plaintiff;  (h)  what  wages  the  plain- 
tiff claims,  and  what  agreement  there  was  between  plaintiff 
ttnd  defendant  as  to  wages,  per  day,  week,  or  month ;  (c)  that 
no  properly  specified  account  has  been  served  showing 
how  plaintiff  arrived  at  the  sum  of  £59  128, 6(2.  due  for  work 
and  labour,  £48  Is.  6d.  as  received  on  account  by  cash,  so  as 
to  arrive  at  the  balance  of  £11  58.  2ndly.  That  it  is  not 
properly  and  distinctly  stated  in  the  summons  how  the 
amount  of  £5  85.  8d.  taxed  costs  paid  is  arrived  at,  how  that 
cost  is  incurred,  by  whom  it  is  taxed,  and  that  defendant  has 
not  been  served  with  a  proper  account  of  the  same,  or  a  copy 
of  the  taxed  bill  of  costs. 

The  Magistrate  upheld  both  exceptions,  with  costs.  The 
plaintiff  now  appealed. 

McGregor,  for  the  appellant:  As  to  first  count,  the 
summons  follows  the  plaints  in  Schedule  C  to  Act  20  of  1856. 
An  account  is  not  absolutely  necessary  to  be  served,  and  the 
gumnK>ns  sufficiently  clearly  states  the  case  defendant  has  to 
meet.  He  is  not  prejudiced  in  any  way,  and  that  is  the 
vital  point.  Defendant  might  have  applied  for  particulars. 
Slater  vs.  Brits  (7  E.  D.  C.  151). 

I  cannot  uphold  the  second  count. 

Bueha/nan,  for  the  respondent:  The  second  count  was 
clearly  insufficient  and  showed  no  cause  of  action.  As  to 
first  count,  the  defendant  was  prejudiced  by  the  vague 
allegations  in  the  summons,  which  were  not  cleared  up  by 
the  account  served.  He  could  not  know  how  the  balance 
was  arrived  at,  as  no  particulars  are  set  out  in  account. 
Plaintiff  might  be  charging  for  work  never  or  insufficiently 
done,  and  defendant  would  not  know  this  and  could  not  be 
prepared  with  evidence  as  to  a  qtMnttim  meruit,  or  to  show 
that  some  work  charged  for  was  not  done,  in  case  this  was 


26 

im.  not  in  his  personal  knowledge.  Bole  10  of  Bohedole  B  to 
-—  Act  20  of  1866  makes  it  almost  compulsory  to  serve  a  copy 
TanZyL*  of  an  aoooont  on  which  a  summons  is  based  with  the 
summons,  under  penalty  of  the  service  being  held  insuffi* 
dent  if  the  omission  prejudices  defendant  Naturally  tlie 
account,  if  served,  must  be  one  that  carries  the  allegation  in 
summons  to  greater  particularity.  There  may  be  greatest 
prejudice,  especially  as  there  are  no  further  pleadings  as  in 
Superior  Courts. 

Db  Viluebs,  C. J. :  If  the  omiseion  to  deliver  a  copy  of 
an  account  with  the  summons  is  not  &tal  in  case  such 
omission  has  not  prejudiced  the  defendant  in  his  defence, 
then  a  fortiori  the  fact  that  an  account  which  was  in  fact 
delivered  was  not  quite  complete  would  not,  under  similar 
circumstances,  be  fatal  to  the  summons.  The  account 
delivered  in  the  present  case  is  fairly  complete,  but  even  if 
it  were  otherwise  I  am  satisfied  that  the  defendant  has  in  no 
way  been  prejudiced  in  his  defence  by  reason  of  the  form  of 
the  account  The  exception  to  the  first  count  ought  not  to 
have  been  sustained,  and  to  this  extent  the  appeal  ought 
to  be  allowed. 

As  to  the  second  exception,  it  was  properly  sustained  by 
the  Magistrate.  The  count  to  whidi  exception  was  so  taken 
alleges,  in  effect,  that  the  defendant  had,  for  valuable  con- 
sideration, promised  to  pay  a  debt  owing  by  the  plaintiff  to 
a  Uurd  party,  that  the  debt  was  not  so  paid,  and  that  the 
plaintiff  incurred  and  paid  certain  costs  in  defending  an 
action  brought  against  him  by  such  third  party  for  the 
debt.  These  allegations  clearly  disclose  no  ground  for  an 
action  to  recover  the  amount  of  the  costs  so  paid  fixmi  the 
defendant. 

Buchanan  and  Maasdobp^  JJ.,  concurred. 

Appeal  allowed  accordingly,  as  to  exception  to  first  county 
with  costs.  Judgment  affirmed  as  to  the  exception  to 
second  count.  Case  remitted  to  the  Court  below  to  try  the 
first  count  on  its  merits;  costs  in  Court  below  to  abide 
the  result 

CAppeUanf  8  Attorneys,  Walkxb  h  Jacobsohii.  l 
Revpondent's  Attorneys,  Van  Ztl  ft  BuissinmA.  J 
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Louw  V8.  Anbbbws. 
Pledge — Delivery — Attachment — Possession. 

A  certain  horse  lehnging  to  a  Judgment  debtor  tMsfowid  hy 
the  messenger  of  the  Cowrt  on  a  farm  oeeupied  hy  such 
debtor  rtmning  with  her  other  cattle,  and  toas  attached  in 
execution  of  the  judgment. 

Before  such  attachment  the  horse  had  been  fledged  hy  her  in 
seewrity  of  a  debt  due  to  the  pledgee  and  delivered  to  the 
pledgee* s  agent,  and  hy  him  hft  in  the  possession  of  the 
debtor's  minor  son,  who  lived  with  his  mother  and  was 
entirely  wider  her  control.  Held,  on  appeal  in  an  inter- 
pleader  suit,  that  the  attachment  was  valid  as  against  the 
pledgee. 

This  was  an  appeal  firom  the  judgment  of  the  Assistant      ^^^• 
Beddent  Kagistrate  of  Albert,  in  an  interpleader  suit,  in     jj^^ 
which  one  Andrews  claimed  a  certain  horse  which  had  been     Andnwa. 
attached  by  the  messenger  of  the  Court  in  execntion  of  a 
writ  issued  on  a  judgment  obtained  by  one  £atrina  Louw 
against  Anna  Louw.  The  horse  in  question  was  the  property 
of  Anna  Louw,  and  had  some  time  before  been  pledged  by 
her  to  Andrews,  in  consideration  of  a  debt  and  money  lent* 
The  horse  had  be^i  taken  possession  of  by  Hans  Louw,  the 
son  of  Anna  Louw,  for  account  of  Andrews,  but  subsequently 
left  with  his  minor  brother,  who  lived  with  and  was  under 
the  control  of  the  debtor.     The  Magistrate  declared  the 
horse  not  executable. 

Schreiner,  Q.C.,  for  the  appellant,  contended  that  on  the 
facts  there  had  not  been  proof  of  such  delivery  and  re- 
tention of  possession,  as  would  justify  the  Magistrate's 
decision.  Beattie  vs.  Fewndl  (5  Juta,  87) ;  Boe  vs.  OoUmial 
Oovemment  (8  Juta,  19). 

Oraham,  for  the  respondent,  supported  the  judgment. 
The  pledge  was  perfectly  bond  fide  and  for  valuable  con- 
sideration, and  there  had  been  due  delivery  to  a  third 
person.  Payne  vs.  Tates  (9  Juta,  494);  North  Western 
Bank  vs.  Poynter,  Sons,  and  Maedonald  (L.  B.  Ap.  Gas. 
1895,  p.  56). 
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fS^s.  Db  Villibrs,  C.J.:  The  contract  between  the  plaintiff 

Louw  M  *^^  Anna  Louw  was  in  substance  a  contract  of  pledge^  and 
Andrews  not  of  Bale.  There  was  a  right  to  purchase  under  certain 
circumstances,  but  at  the  time  when  the  horse  was  attached 
that  right  had  not  been  exercised.  The  horse  was  one  of 
several  which  had  been  delivered  to  the  plaintiff  as  security 
for  a  sum  of  money  advanced  by  him  to  Anna  Louw.  These 
horses  were  duly  delivered  to  the  plaintiffs  agent,  Hans 
Louw,  and  if  they  had  remained  in  the  agent's  possession 
the  pledge  would  have  remained  in  force.  But  Hans  Louw 
delivered  the  horses  to  his  younger  brother,  Philip,  the 
debtor's  minor  son,  who  lived  with  her  and  was  entirely 
«  under  her  control  Evidence  was  given  to  the  effect  that 
the  horses  were  given  to  Philip  to  take  care  of,  and  if  he 
had  been  an  independent  herd  his  possession  might  fairly  be 
held  to  be  the  possession  of  the  plaintiffs  agent.  But 
not  only  was  Philip  entirely  under  the  control  of  his  mother, 
but  the  horse  in  question  was  by  him  allowed  to  run  together 
with  his  mother's  horses  and  when  attached  was  found  by 
the  messenger  on  a  farm  in  her  possession.  11  the  general 
principle  is  to  be  maintained  that  a  pledgee  loses  his  prefer- 
ence if  the  pledgor  obtained  possession  of  the  articles  pledged, 
the  principle  should  certainly  apply  to  a  case  like  tke 
present^  where  the  pledgor's  minor  son,  who  is  entirely  under 
her  control,  obtained  possession  of  the  pledged  horse  and 
allowed  it  to  run  on  her  farm  with  her  cattle.  The  appeal 
must  be  allowed  with  costs  in  this  Court  and  in  the  Court 
below. 

Buchanan,  J.,  concurred :  The  effect  of  the  evidence  is, 
that  the  pledgor  retained  possession  and  control  of  tke 
property  pledged. 

Maasdobp,  J.,  concurred. 

Appeal  allowed  accordingly,  with  costs. 

EAppellaaf  8  Attorneys,  Walker  k  jACOssomr.  1 

Bespondent's  Attorneys,  Faulbridoe,  Abdebmb  k  Lawton  .  J 
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WiNDLEY  V8.  FA.VBE. 

British  Bechtuinaland  Annexation  Act^  1895 — Magistrate^B 
Court — Pending  ocmses — Postponed  ease—Jtmsdiction — 
Special  leave  to  appeal. 

Before  the  annexation  of  British  Beehtianaland  the  plaintiff 
sued  the  defendent  in  a  Besident  Magistrate's  Court  of 
that  territory  on  a  promissory  note  which  uhis  produced 
as  evidence  at  the  trial.  The  ease  was  postponed  to 
enable  the  defendwnt  to  produce  evidence  for  the  defence^ 
to  the  effect  thai  the  promissory  note  had  been  paid. 

After  the  annexation  the  case  was  called  on,  lut  hefore  a 
differ erU  MagistratCy  wndy  on  exception  takeny  he  held  thai 
he  had  no  jurisdiction  and  the  action  must  commence 
de  novo. 

Held,  on  appeal,  thai  although  the  Magistrate  was  not  bound 
to  accept  as  evidence  any  oral  evidence  previously  taken 
before  another  Magistrate,  yet  as  the  promissory  note  had 
been  produced  and  the  defence  was  payment,  he  ought  to 
have  called  on  the  defendant  to  produ>ce  evidence  in 
support  of  the  defence. 

Appeal  from   a  decision  of  the  Besident  Magistrate  of        isaf. 
Gordonia.  — 

Before  the  annexation  to  the  Colony  of  the  territory  of  f»vib. 
British  Bechnanaland,  the  appellant  sned  the  respondent  in 
the  Court  of  the  Besident  Magistrate  of  Gordonia  upon  a 
promissory  note  for  the  sum  of  £59  6s.  6d.  The  note  was 
produced  and  filed,  and  the  case  was  part  heard,  and  a 
postponement  was  granted  at  respondent's  request  to  enable 
him  to  produce  evidence  that  the  note  had  been  paid. 
Meanwhile  the  territory  was  annexed  to  the  Colony,  and 
when  the  case  was  again  called  on,  another  Magistrate  had 
been  appointed  to  the  Court.  Bespondent's  agent  then 
took  exception  to  any  ftirtber  proceedings,  contending  that 
under  the  circumstances  the  appellant  should  commence 
de  novo.  The  Magistrate  sustained  the  exception  and  dis- 
missed the  action.     Plaintiff  now  appealed. 

There  was  a  preliminary  objection  taken  to  the  validity  of 
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Feb^k  ^^^  power  of  attorney  filed  by  respondent's  agent,  but  thw 
WinSe  M.  ^^^  waived.  Respondent's  Counsel  then  objected  to  the 
^▼n>  appeal  being  heard^  as  it  had  not  been  noted  in  due  time. 
It  appeared  that  notice  had  been  given  within  the  longer 
period  allowed  in  the  territory  before  annexation,  and  not 
within  the  period  required  by  Colonial  statute.  On  formal 
application  being  made^  the  Court  granted  leave  to  pro- 
secute the  appeal. 

Sea/rlSf  Q.O^  for  the  appellant,  submitted  that  the  Magis- 
trate had  erred.  There  was  no  necessity  to  commence  de 
novo  and  to  issue  a  fresh  summons.  The  new  Magistrate 
could  go  on  with  the  record. 

[BnoHANANy  J. :  To  put  yourself  strictly  in  order,  you 
ought  to  have  put  in  your  promissory  note.  The  Magistrate 
could  not  decide  tlie  case  on  evidence  taken  before  another 
Magistrate.] 

The  note  was  part  of  the  record,  and  the  signature  was 
not  denied.  By  Act  Na  41  of  1895,  sect.  11,  pending  suits 
might  be  continued  as  if  no  annexation  had  taken  place. 
Humphries  vs.  Will  (13  S.  C.  R.  p.  9). 

Qrahamj  for  the  respondent,  urged  that  the  judgment 
was  practically  correct,  as  the  Magistrate  had  no  legal 
evidence  before  him  upon  which  to  give  judgment.  The 
note  was  never  produced  to  him. 

Db  Yilliebs,  O.J. :  This  case,  it  appears,  came  on  for 
trial  before  a  Magistrate  of  British  Bechuanaland  before  the 
annexation  of  that  territory.  It  was  an  action  on  a  pro- 
missory note  which  was  produced  at  the  trial,  and  the  case 
was  postponed  to  enable  the  defendant  to  produce  evidence 
in  support  of  his  defence  that  the  note  had  been  paid.  After 
the  annexation  the  case  was  called  on,  but  before  a  different 
Magistrate,  and  the  exception  was  taken  that  he  had  no 
jurisdiction,  and  that  the  case  must  commence  de  novo. 
The  Magistrate  upheld  the  exception  on  the  ground  that 
he  could  not  accept  as  evidence  any  evidence  previously 
given  before  another  Magistrate.  I  quite  agree  that,  not- 
withstanding sect.  11,  sub-sect,  (a)  of  Act  41  of  1895,  the 
Magistrate  was  not  bound  to  accept  oral  evidence  previously 
taken  before  another  Magistrate,  but  that  was  not  what  the 


31 

Ooort  was  asked  by  the  plaintiff  to  do.     The  promissory      ^-^ 
note  had  been  produced  and  presumably  was  of  record  and    ^j^^  ^ 
the  only  question  was  whether  the  note  had  be^i  paid.    In      ^^^^^ 
order  to  enable  the  Court  to  decide  that  question,  the 
defendant  ought  to  have  produced  his  witnesses,  but  instead 
of  taking  that  course  he  excepted  to  the  jurisdiction.    Clearly 
the  Court  ought  not  to  have  put  the  plaintiff  to  the  expense 
•of  issuing  a  fresh  summons,  but  ought  to  have  called  on  the 
defendant  to  pitxiuce  his  eyidenoe.    The  appeal  must  be 
4dlowed  with  costs,  and  the  case  remitted  to  be  tried  on  its 
merits.    Costs  in  the  Court  below  to  be  costs  in  the  cause. 

BuoHAiTAK  and  Maasdobp,  JJ.,  concurred. 

Appeal  allowed  accordingly,  with  costs ;  and  case  remitted 
io  the  Court  below  to  be  decided  on  the  merits,  costs  in  the 
Court  below  to  be  costs  in  the  cause. 

C Appellant's  Attorney,  6ns.  Trolup.  1 

Beepondeat'B  Attonujrs,  Waiasb  &  Jaoobbohm. J 


Will  vs.  De  Jut. 


Settled  Accownt — Written  Aehnotdedgment  of  Debt — Be-^ 
opening  Aceoimts — Attorney  and  Client — Mistake — Special 
Leave  to  Appeal* 

JVhere,  on  a  settlement  of  aecomUs,  a  written  acknowledgment 
of  d^  has  been  given  by  one  party  in  payment  of  the 
balance  fotmd  to  be  due  to  the  other,  the  Gov/rt  tviUy  in  a 
suit  on  such  aoknotdedgment,  allow  the  accofmts  to  be 
opened  and  re-examined  upon  proof  of  some  m,ateriai 
mistake  in  stich  aceotmts. 

A  setUed  aecovni  between  attorney  and  client,  or  between  other, 
persons  standing  in  confidential  relations  to  each  other, 
wUl  be  more  readily  opened  than  accounts  betiveen  persons 
standing  in  independent  relations  towards  each  other. 

ShorUy  after  the  anneo^ion  of  British  Bechuanala/nd  to  the 
Colony,  an  appeal  was  noted  against  a  judgment  of  a 
Magistrate's  Court  in  the  territory  within  the  month 
formerly  allowed  by  the  law  of  the  territory,  but  after  the 
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lapee  of  the  time  fixed  by  Ike  Rules  of  the  Magistrate^ 
(hurts  Wider  the  Colonial  Act,  No.  20  of  1856.  Under 
the  circumstances  the  Supreme  Court  granted  special  leave 
to  prosecute  the  appeal. 

FiSTs  -^^  ^^  ^^  appeal  from  the  decision  of  the  Resident 

y^i^  j^  Magistrate  of  Crordonia  in  an  action  brought  by  plaintiff,  an 
Jny.  attorney  of  the  Court,  for  the  recovery  of  £7  16«.  4d.  upon  a 
**  good-for "  signed  by  defendant,  and  for  work  and  labour 
done  by  plaintiff  for  defendant  at  his  request  The 
Magistrate  had  granted  judgment  of  absolution  from  the 
instance  with  costs  on  the  4th  August,  and  on  the  3rd 
September  the  plaintiff  noted  an  appeal.  The  regulations 
in  force  in  the  territory  of  British  Bechuanaland  before  the 
annexation  had  allowed  the  period  of  one  month  within 
which  appeals  could  be  noted.  Since  the  annexation  in  1895 
appeals  were  regulated  by  the  ordinary  rules  of  the  Courts 
of  Resident  Magistrates,  under- Act  No.  20,  1856,  under 
which  appeals  had  to  be  noted  by  the  next  Court  day. 

MeOregoTy  for  the  respondent,  objected  to  the  appeal 
being  heard,  as  not  haying  been  noted  in  due  time.  B,  vs. 
Prince  (1  Sheil,  199) ;  Wiggett  vs.  Mossel  Bay  Municipality 
(9  Juta,  246).  This  case  differs  from  Windley  vs.  FoAjre 
(supra,  p.  29),  as  it  was  tried  after  annexation. 

Searlcy  Q.C,,  for  the  appellant,  suggested  that  the  parties 
were  misled  by  the  rules  formerly  obtaining  in  the  territory, 
and  had  not  realised  the  change  effected  by  the  annexation. 
The  Court  could  grant  leave  to  appeal.  Smith  vs.  Pinto 
(Buch.  S.  C.  Reports,  1868,  p.  105). 

McGregor y  in  reply:  Appellant  was  an  attorney,  and 
must  be  taken  to  know  the  law. 

De  Yilliebs,  C.J. :  *  If  this  had  been  an  appeal  from  one 
of  the  older  and  more  settled  districts  in  the  Colony  I 
should  have  had  no  hesitation  in  refusing  to  allow  this  appeal 
to  proceed;  but  we  cannot  lose  sight  of  the  special  circum- 
stances under  which  the  parties  have  been  acting,  and  it  is 
quite  possible  that  the  new  law  might  have  escaped  their 
notice.  It  is  quite  true  that  Mr.  Will  is  an  attorney  of  this 
Court,  and  ought  to  have  known  better;  but  probably  the 
fact  that  the  law  had  been  chaiiged  escaped  his  notice,  and 
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under  all  these  circattislances  it  vonld  be  better  to  allow  the      j<^- 

TeO.  a. 

appeal  to  proceed,  if  Mr.  Searle  makes  a  special  application.    >y^„f;7D3 

Searle,  Q.G.,  thereupon  made  formal  application  for  leave        J«y- 
to  appeal,  which  was  granted. 

Counsel  were  then  heard  on  the  merits.  It  appeared  that 
the  parties  stood  in  the -relation  of  attorney  and  client,  and 
though  the  defendant,  who  was  an  illiterate  farmer,  had 
given  a  good-for  for  the  amount  of  plaintiffs  account,  yet  he 
disputed  the  correctness  of  the  account  in  several  particulars. 
In  cross-examination  on  certain  charges  and  items,  the 
plaintiff  declined  to  give  any  explanation,  or  to  answer 
questions  put  in  relation  thereto.  The  Magistrate  did  not 
consider  under  the  circumstances  that  defendant  was  pre- 
(;luded  from  going  into  the  account,  and  gave  absolution 
from  the  instance,  with  costs. 

Db  YiLLiEKS,  C.J. :  There  is  no  doubt  that  in  a  suit  on  a 
written  a(?knowledgment  of  debt,  the  burthen  of  disproving 
its  correctness  lies  upon  the  defendant.  As  between  men  of 
business,  dealing  independently  with  each  other,  it  would  be 
difficult  to  satisfy  any  Court  that  a  good-for,  or  odier 
acknowledgment  of  debt,  given  as  a  settlement  of  accounts, 
does  not  truly  represent  the  defendant's  indebtedness. 
Where,  however,  errors  are  shown  in  such  accounts  the 
defendant  would  be  entitled  to  have  them  thoroughly 
ilivestigated,  notwithstanding  any  settlement  which  may 
have  taken  place.  In  the  present  case,  not  only  have  errors 
been  admittedly  made  in  the  accounts  rendered  by  the 
plaintiff,  but  his  relation  towards  the  defendant  was  the 
confidential  one  of  an  attorney  towards  his  client.  The 
Magistrate  was  quite  justified  in  more  readily  opening  the 
accounts  between  them,  alfhongh  these  had  been  settled 
by 'means  of  a  good-for.  That  document  itself  shows  the 
defendant  to  be  a  somewhat  illiterate  man,  for  the  signa- 
ture is  that  of  a  man  who  is  hardly  able  to  write  his  own 
name* 

The  result  of  opening  the  accounts  was  to  show  that  there 
were  two  important  items  which  required  some  explanation 
from  the  plaintiff.  As  to  the  first  of  these  items,  he  refused 
to  answer  perfectly  relevant  questions  put  to  him  in  cross- 
examination,  and  the  Magistrate  was  justified  in  drawing  his 

Vol-.  XIV.— Pabt  L  D 
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im.        own  deductions  from  such  refasaL    As  to  the  other  item,  he 

Feb.  6.  ' 

wuTm  De    ^^^  ^^^  refuse  to  give  information^  but  the  explanation 

^^7-        which  he  gave  was  <)mte  unsatisfietctory.    The  two  items 

together  exceed  tiie  sum  claimed,  and  the  Court  below 

correctly  pronounced  absolution  from  the  instance.    The 

appeal  must  be  dismissed  with  costs. 

Buchanan  and  Maasdobp,  JJ.,  concurred. 
Appeal  dismissed  accordingly  with  costs. 

tAppelUmVB  Attonief,  Gus  Trolup.  H 

Bflipoiident'B  Attorneys,  Walker  k  Jaoobsohh.  J 


Beid  v8.  Subyetob-Genebal. 

Grant — Construction  of — Bowndary — Diagram — 
"  Contigtbous  to  " — "  Extending  towards  " — Sea. 

In  the  body  of  a  grant  the  words  **  eontiguovs  to  "  were  used  in 
defining  the  howndaries  on  three  sides  of  the  land,  but  in 
describing  the  fourth,  i,e,  N,E,  side,  the  boundary  uhm  said 
to  be*' to  the  sea,*  and  on  the  face  of  the  grant  there  was 
an  indorsement,  in  Dutch,  adjoining  the  diagram,  that  on 
the  N.E.  side  the  land  extends  *'  towards  the  sea  ** — naar 
de  zee.  The  diagram  itself  agreed  with  the  extent  of  land 
appearing  in  the  grant  and  with  the  existing  beacons 
which  were  away  from  the  sea,  whereas,  if  the  sea  were 
taken  as  the  bovmdary,  the  extend  would  be  greaUy  in 
excess  of  the  extent  granted.  Held,  thai  the  owner  was 
not  entitled  to  claim  frofh  the  Surveyor-Oeneral  an 
amended  title  showing  the  seashore  to  be  the  boundary 
on  the  NJI,  side. 

i»9f.  Application  was    made  upon  notice,  calling   upon  the 

..10.  Survey or-Gteneral  to  show  cause  why  ho  should  not  be 
B^dM.  ordered  to  deliver  to  applicant  an  amended  title  of  his 
General,      property  at  Simon  s  Town. 

Applicant's  petition  set  forth  that  he  was  the  owner  of 
three  pieces  of  land  in  extent  according  to  diagram,  4  morgen. 
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190  square  roods,  and  82  square  feet ;  that  upon  re-sunrey 
it  was  found  that  the  diagram  did  not  correctly  represent 
the  boundaries  of  the  land,  and  thereupon  an  application  for 
an  amended  title  was  made  under  the  provisions  of  Act  No.  9, 
1879;  that  the  extent  shown  on  the  amended  diagram 
exceeded  the  extent  of  the  original  diagram  by  2  morgen, 
59  square  roods,  and  102  square  feet;  that  the  Surveyor- 
General  refused  to  issue  an  amended  title,  claiming  a  strip 
of  ground  between  apph'cant's  ground  and  the  seashore,  as 
being  Crown  land ;  that  in  the  original  title-deed  of  the 
largest  and  most  important  of  the  three  pieces  of  land 
(lot  X),  the  ground  was  described  as  extending  to  the  sea^ 
and  it  contained  the  following  clause :  "  That  Government, 
if  thought  proper,  shall  have  the  right  of  erecting  batteries 
along  the  seashore  and  making  roads  to  the  mountains,"  and 
in  the  deed  of  the  smallest  piece  of  land  the  boundary  was 
described  as  being  the  beach.  The  explanatory  plan  annexed 
showed  tlie  ground  as  per  original  survey  and  as  per  re- 
survey,  as  under: — 


1897. 
Fob.  S. 
»    10. 

Beid  «t. 
Sorreyor 
GeneraL 


The  lots  marked  X  Y  Z,  bounded  by  the  lines  A  B  C  D, 
was  the  ground  shown  by  the  original  diagrams.  The  appli- 
cant claimed  the  approximate  high  water-mark  as  the  true 

D  2 
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v^\      ^^^^Uf  fi3:oept  as  to  the  piece    marked  Tacont  land, 

**  ^-  which  was  so  described  on  the  original  grant  of  lot  Y. 
s^^^r-  Ffom  the  additional  affidavits  and  docaments  produced,  it 
oeoenL  appeared  that  on  the  face  of  the  original  grant  of  lot  X  was. 
1^  diagram  framed  by  a  sarveyor,  on  which  the  boundaries  on 
three  sides  were  described  in  Dutch  as^  strekkende  aan,"  the 
adjoining  properties,  while  on  the  N.£.  side  the  words  used 
were,  ^strekkende  naar  de  zee.'*  In  the  grant  itself  the  descrip- 
tive words  were,  as  to  this  side,  **  extending  to  the  sea,"  while 
pn  the  other  side  the  words  were,  *'  extending  contiguous  to." 
It  was  stated  that  the  existing  beacons  represented  the  line 
A  B  C  D,  but  there  were  conflicting  statements  as  to  when 
these  beacons  had  been  erected,  some  old  witnesses  deposing 
to  the  fact  that  passage  along  the  seashore  had  always  been 
open,  others  alleging  that  at  one  time  it  was  cut  off  by 
fences. 

Searle,  Q.O.,  for  the  applicant,  relied  on  Barrington  <t 
Others  vs.  The  Colonial  Oovemment  (4  Jutii,  408)  as  sup- 
porting the  applicant's  right  to  have  the  sea  as  his  boundary. 
The  condition  in  the  original  grant  as  to  erecting  batteries 
was  inconsistent  with  the  Surveyor-General's  view.  The 
words  "  strekkende  naar  "  are  the  same  in  effect  as  **  con- 
tiguous to  "  in  Barrington  8  case. 

[De  Villiebs,  C.J.:  The  decision  in  Barrington' $  case 
was  explained  in  Hirsch  vs.  CUll  (10  Juta,  156).] 

Sheil,  Acting  A.-O-,  for  the  respondent,  contended  that  the 
construction  of  the  grantn  were  against  applicant  The 
interpretation  of  the  grant  shows  that  the  boundary  was 
towards  (naar)  the  sea,  and  not  tue  sea  itself.  Barringtons 
case  does  n«»t  apply  here. 

De  Yiluers,  C.J. :  This  is  an  appUcation  calling  upon 
the  respondent  to  show  cause  why  he  shall  not  be  5rdered  to 
issue  to  the  applicant  an  amended  title  of  his  land  showing 
the  seashore  to  be  the  boundary  on  the  N.E.  side.  The 
applicant  holds  the  land  under  three  grants  of  distinct  lots, 
but  the  grant  to  which  the  dispute  mainly  relates  was  made 
in  the  year  1818.  On  the  iace  of  that  grant  there  is  a 
diagram  which  corresponds  with  the  ext^it  of  land  granted 
and  with  the  beacons  now  standing  on  the  land.  The. 
beacons  on  the  N.E.  side  are  some  distance  from  the  sea.. 
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Next  to  the  diagram  there  is  ao  indorsement  in  Dntch,  that  p^i^*,, 
**the  adjoining  land  represents  a  piece  of  land  enclosing  »  ^°- 
3  morgen,  221  square  roods,  extending  N.W.  to  Cloete's  ^^J^ 
land,  S.W.  to  the  public  road,  8.E.  to  Government  land,  and  General. 
N.R  towards  the  sea — naar  de  zee/*  In  the  body  of  the 
grant  appears  the  following  passage  in  English :  **  I  hereby 
grant  unto  Thomas  Harrington  3  morgen  and  221  square 
roods  •••  on  the  N.W.  contiguous  to  a  piece  of  land 
belonging  to  P.  L.  Cloete,  on  the  S.W.  contiguous  to  the 
public  road,  on  the  S.E.  contiguous  to  Goveroment  land, 
and  on  the  N.E.  to  the  secu"  After  the  arguments  had  been 
beard  an  affidavit  made  by  Surveyor  Maskew  was  tendered 
to  the  effect  that  when  he  surveyed  the  land  some  years  ago 
there  were  no  beacons  where  the  existing  beacons  stand. 
The  affidavit  was  admitted  on  condition  that  the  respondent 
should  be  allowed  to  file  counter-affidavits.  Two  such 
affidavits  made  by  old  inhabitants  have  been  filed  which  state 
that  for  upwards  of  forty  years  beacons  have  stood  on  the 
isame  spots  on  the  side  of  the  land  facing  the  sea.  It  is 
unnecessary  now  to  decide  between  these  conflicting  state- 
ments, because  the  existing  beacons  have  been  recognised  by 
former  owners  and  were  pointed  oat  to  the  applicant  before 
he  bought  the  land. 

In  support  of  the  application,  the  case  of  BarringUm  vs. 
Colonial  Oovemment  (4  Juta,  408)  has  been  relied  upon,  but 
that  case  was  very  different  from  the  present.  The  boundaries 
of  the  farms  in  question  were  defined  in  the  grants  as  being 
*' contiguous  to"  certain  rivers.  The  diagrams  did  not 
correspond  with  the  beacons,  and  the  beacons,  if  comer 
beacons,  included  a  much  greater  extent  of  land  than 
appeared  in  the  grants.  In  the  subsequent  case  of  Hirsch 
vs.  QiU  (10  Juta,  156)  it  was  held  that  where  the  diagram 
attached  to  a  deed  of  transfer  does  not  conflict  with  the 
description  of  the  boundaries  given  in  the  body  of  the  deed, 
such  diagram  affords  valuable  evidence  as  to  the  boundaries 
of  the  land  transferred.  In  the  present  case  there  is  some 
obscurity  in  the  description  of  the  boundaries  given  in  the 
grant  The  words  are  capable  of  the  meaning  that  the  boun- 
dary on  the  N.K  is  the  se6i,  but  they  are  also  capable  of  the 
meaning  that  the  boundary  is  towards  or  in  the  direction  of 
the  ^ea.    In  this  uncertainty  the  diagram  affords  valuable 
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i«»7.        evidence  as  to  what  was  really  intended  to  be  granted. 
»»  10-      That  diagram  corresponds  exactly  with  the  extent  of  the 
son^*'*.     laQd  granted.    It  corresponds  also  with  the  existing  beacoDS, 
ovaeni.      which  are  some  distance  from  the  seashore.    If  the  seashore 
were  taken  to  be  the  bonndary,  the  extent  of  land  would  be 
vastly  greater  than  that  which  was  intended  to  be  granted. 
This  clearly  is  not  a  case  in  which  amended  title  should  be 
ordered  to  be  given  by  the  Surveyor-General,  and  the  appli- 
cation must  be  refused  with  costs. 

Buchanan,  J. :  I  am  prepared  to  adopt  and  to  apply  to 
this  case  t\^e  principles  laid  down  in  Barrington's  ease, 
namely,  that  the  grant  constitutes  the  contract  between  the 
grantor  and  the  grantee,  and  where  the  terms  of  the  grant 
are  clear,  effect  must  be  given  to  those  terms  even  if  the 
diagram  presents  a  different  figure  from  that  which  the  land 
granted  in  terms  would  assume ;  and  further,  that  in  con- 
struing a  grant  of  land  we  must  look  at  the  meaning  which 
the  grantee  was  reasonably  justified  in  placing  upon  the 
terms  of  the  grant.  The  facts  of  this  case,  however,  are  very 
different  from  those  proved  in  BarringtorCs  case.  Here  the 
grant  and  the  land  itself  as  described  by  the  diagram  a^^ree 
as  to  extent.  There  may  be  some  ambiguity  as  to  the 
meaning  of  the  words  describing  the  N.E.  boundary,  but 
when  these  words  are  compared  with  those  used  in  describing 
the  other  boundaries,  I  think  they  were  not  intended  as 
conveying  ground  right  up  to  the  high-water  mark.  The 
occupation  of  the  ground  by  the  grantees  themselves  shows 
they  did  not  understand,  the  seashore  to  be  the  boundary, 
and  the  beacons  placed,  as  some  witnesses  say,  more  than 
forty  years  ago,  show  that  no  claim  had  ever  before  this 
been  set  up  to  the  boundary  now  claimed.  Here  then,  we 
have  the  grant,  the  diagram,  the  extent,  the  occupation,  and 
the  beacons  all  against  the  applicant.  Under  these  circum- 
stances I  am  of  opinion  that  the  present  application  must  be 
refused. 

Maasdorp,  J.,  concurred. 

Application  refused  accordingly  mth  costs. 

t Applicant's  Attorneys,  J.  &  H.  Reid  h  Nepiiew.~| 
Respondent's  Attorneys,  Van  Zyl  &  BuissiNist.  i, 
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Haupt  V3.  Haupt. 

Marriage — Minor — Fraud — Beetitution — Matrim(mial 
DanUeile — Commtmity  of  Property. 

The  marriage  of  a  minor  must  he  deemed  to  he  valid  mUil 
armvlled  by  judgment  of  a  competent  Court. 

Minority  is  not  per  se  sufficient  groimd  for  annulling  a 
marriage.  If  either  party  is  entitled  to  restitution  hy 
reason  of  the  fraud  of  the  other,  proceedings  must  be  taken 
within  a  reasonable  time  after  discovery  of  the  fraud. 

The  matrimjonial  domicile  must  decide  whether  the  marriage 
is  in  community  or  not. 

The  parties  having  gone  to  England  with  the  intention  of 
returning  to  this  Colony  and  residing  here,  the  marriage 
took  place  during  their  temporary  residence  in  England. 
Held,  that  this  Colony  was  the  matrimonial  domicile  and 
thaty  in  the  absence  of  an  antenuptial  contract,  the 
marriage  was  in  community  of  goods. 

This  was  an  action  for  divorce  instituted  by  the  wife      „^?t^ 
against  her  husband.   The  plaintifirs  declamtion  averred  that     ^^iZ^y^ 
the  parties  had   been    married    at  the  parish   church  of      Hwipt. 
St.  Marylebone  in  London  on  the  3rd  May,  1882,  which 
marriage  still  subsisted,    and    that    there  were  bom  six 
children  of  the  marriage,  four  boys  and  two  girls,  all  minors; 
that  at  the  time  of  the  celebration  of  the  marriage,  both 
plaintiff  and  defendant  were  domiciled  in  this  Colony,  and 
the  parties  were  married  in  community  of   property  in 
accordance  with  the  law  of  their  domicile;  that  during 
1896  and  1897,  the  defendant  committed  adultery  on  board 
ship  and  at  Cape  Town ;  wherefore  plaintiff  prayed  a  decree 
of  divorce,  division  of  the  joint  estate,  custody  of  the  children, 
maintenance  of  the  children,  and  costs. 

Defendant  entered  appearance,  but  filed  no  plea.  At  the 
trial  he  appeared  in  person  and  denied  the  validity  of  the 
marriage,  alleging  he  was  a  minor,  and  had  been  forced  by 
plaintiff  to  marry  her  without  the  consent  of  his  parents. 
He  admitted  the  alleged  adultery. 

It  appeared  that  the  parties  were  bom  in  the  Colony  of 
domiciled   Cape  parents  and    were  cousins.      They   went 
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lan.  together  to  England  in  1887  and  were  there  married, 
H~Dtt».  d^fe^^Jftii^  alleging  he  was  only  in  his  sixteenth  year. 
u»apt  Defendant  went  home  to  study  the  medical  profession, 
and  the  uncle  of  both  parties,  who  resided  in  the  Colony, 
supported  them.  At  the  time  of  the  marrii^  defendant 
declared  himself  to  be  of  full  age,  and  was  so  entered  in  the 
marriage  register.  After  some  years  they  returned  to  the 
Colony.  Children  were  bom  both  in  England  and  here. 
In  1896,  defendant  deserted  plaintiff  and  was  now  living 
with  another  woman.  Defendant  had  not  taken  any  steps 
to  have  the  marriage  annulled. 

McOregor  appeared  for  the  plaintiff,  and  contended  that 
the  matrimonial  domicile  was  the  Cape,  and  therefore  that 
the  marriage  was  in  community.  The  defendant  was  not 
entitled  to  deny  the  validity  of  the  marriage.  He  had 
taken  no  steps  to  have  the  marriage  declared  null  and 
could  not  now  raise  the  objection. 

Defendant,  in  person,  contended  that  there  was  no  com- 
munity of  property,  even  if  the  marriage  was  legal,  which 
he  disputed,  as  he  was  domiciled  iu  England  when  he 
married,  his  wife  coming  to  him  there. 

De  Villiebs,  C.J.:  The  defendant  denies  the  validity 
of  the  marriage,  but  I  am  satisfied  that  it  was  perfectly 
legal.  He  declared  himself  at  the  time  to  be  of  full  age 
and,  in  the  absence  of  any  proof  to  the  contrary  beyond 
his  statement  in  the  witness-box,  we  must  assume  that  the 
declaration  was  true.  But  even  if  he  was  not  of  age,  his 
marriage  must  be  deemed  to  be  valid  until  it  is  annulled  by 
judgment  of  the  Court  His  minority  at  the  time  of  his 
marriage  would  hot  by  itself  have  been  sufBcient  ground 
for  relieving  him  of  the  bonds  of  marriage  (see  Voet^  4, 4,  45). 
If  by  fraud  he  had  been  inveigled  into  a  marriage  with  the 
plaintiff  without  his  father's  consent,  he  would  have  had 
good  ground  for  restitution,  but  only  within  a  reasonable 
time  after  discovery  of  the  fraud.  No  steps  of  any  kind 
were  taken,  and  now  after  several  years  of  married  life  and 
after  six  children  have  been  bom  of  the  marriage  he  seeks 
to  raise  this  somewhat  discreditable  defence  to  an  action  for 
divorce. 
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The  next  qoestion  is,  whether  or  not  the  par:ies  were 
married  in  community  of  property.  No  antenuptial  contract 
was  executed  and,  therefore,  if  their  matrimonial  domicile 
was  in  this  Colony  their  marriage  must  be  held  to  have 
been  in  community.  The  marriage  took  place  in  England, 
but  according  to  the  plaintiff's  evidence,  which  I  believe, 
the  parties  had  gone  there  with  the  intention  of  returning  to 
the  Colony  and  residing  here.  Their  relations  lived  here 
aud  the  defendant's  object  in  going  to  England  was  to  study 
there  for  the  medical  profession.  Clearly,  therefore,  the 
Cape  was  the  matrimonial  domicile,  and  in  the  absence 
of  a  contract  the  marriage  must  be  held  to  have  been  in 
community. 

The  adultery  having  been  clearly  proved,  the  plaintiff  is 
entitled  to  a  decree  of  divorce  and  to  a  division  of  the 
common  estate.  The  Court  will  give  her  the  custody  of 
the  minor  children,  and  order  the  defendant  to  pay  her  the 
sum  of  £1  108.  per  month  in  renpect  of  each  child  until 
such  child  shall  reach  the  age  of  sixteen. 

* 

Buchanan  and  Maasdobp,  JJ.,  concurred. 
Judgment  for  plaintiff  accordingly. 

CPUiiitUrs  Attorneys,  Fatbbrtdoe,  Arderqe  &  Lavtoh.] 


IWT. 
Feb.  10. 

H»npt  «f. 
Uaapt. 


Mama   vs.   Besident   Magistrate   of   Hersohel. 
Beview — Qross  Irreguh/rity — Native  Locations  Act. 

Where  a  person  charged  in  a  Magistrate's  Court  with  a 
criminal  offence  shows  good  ground  to  the  Clerk  of  the 
Court  that  the  Magistrate  is  a  necessary  and  material 
witness  for  the  defence,  the  refusal  of  such  Magistrate  to 
allow  his  clerk  to  issue  process  to  compel  the  attendance 
of  such  witness^  wnder  the  Q9th  sect,  of  Sched,  B.  to 
Act  20  of  1856,  constitutes  a  ground — if  objected  to  at 
the  trial— for  setting  aside  a  conviction  by  the  same 
Magistrate. 

This  was  a  review  under  the  190th  Eule  of  Court,  of  the 
proceedings  in  the  case  of  the  Qu^een  vs.  Mama  and  Others, 
tried  before  the  Besident  Magistrate  of  Herschel  on  a 
charge  of  contravening  sect.  20,  of  Act  No.  37,  1884,   in 


1897. 
Feb.  II. 

Mama  v«. 

RMident 

Mairii'trate  of 

Uenchel. 
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isn.  not  leaving  a  certain  native  location  when  ordered.  The 
jj^^  accused  had  been  found  guilty  and  ordered  to  remove  on  or 
,,^£^,  before  the  Slst  August,  1896. 
™!»^-  The  grounds  upon  which  roTiew  was  sought  were: 
(1)  That  the  Magistrate  was  incompetent  to  try  the  case  by 
reason  that  his  statements  and  acts  were  of  the  essence  of 
the  question  to  be  tried  by  him.  (2)  That  he  had  been 
properly  recused,  but  had,  nevertheless,  insisted  on  trying  the 
case.  (3)  That  there  were  irregularities  in  the  proceedings 
in  that  the  accused  wished  to  subpoena  the  Magistrate  and 
others  as  witnesses,  but  that  the  Clerk  of  the  Court,  after 
ccmsultation  with  the  Magistrate,  refused  to  issue  the  sub- 
poenas. (4)  That  legal  and  competent  evidence  was  thus 
excluded.  (5)  That  there  was  no  evidence  to  justify  the 
conviction.  (6)  That  the  action  of  the  Magistrate  was 
malicious.  (7)  That  the  sentence  passed  was  in  excess  of 
the  Magistrate's  jurisdiction,  in  that  he  had  no  authority 
to  order  the  removal  of  the  accused  from  the  Herschel 
Keserve. 

The  Magistrate  filed  an  affidavit  fully  explaining  the 
circumstances,  and  totally  denying  malice  or  prejudice 
whatever.  All  the  statements  made  or  acts  done  previous  to 
the  judicial  proceedings  were  such  only  as  were  necessary 
to  the  fulfilment,  in  his  capacity  of  Civil  Commissioner, 
of  his  official  duties  as  administrator  of  the  Herschel 
Native  Beserve,  and  were  confined  solely  to  inquiries 
conducted  through  the  Superintendent  of  Natives  as  to  the 
circumstances  under  which  the  accused  came  to  be  resident 
in  a  native  location  without  authority,  and  to  his  informing 
accused  that  without  due  authority  he  would' have  to  remove 
therefrom ;  and  that  none  of  the  statements  mcule  or  acts 
done  by  the  Magistrate  were  of  such  a  nature  as  to  prejudice 
him  against  accused.  The  Magistrate  also  stated  that 
he  was  never  properly  recused,  nor  were  there  at  any  time 
any  grounds  for  such  a  step.  Some  days  before  the  trial 
the  Clerk  of  the  Court  came  to  him,  whereupon  the  accused 
was  told  to  see  the  Magistrate  himself,  which  he  did.  The 
Magistrate  told  him  that  a  mere  request  to  subpoena  the 
Magistrate  was  insufficient  to  justify  him  in  asking  the 
Government  to  appoint  another  Magistrate  to  try  the  case; 
and  being  ignorant  of  what  evidence  he  could  give,  he 
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told  the  accused  he  most  inform  the  Magistrate  of  the        i^n. 
nature  of  the  evidence  required  and  satisfy  him  that  it  was     ^ — 

*■  »  Mama  vs> 

material  and  necessary  for  the  defence  (vide  sect  69,  M^rt^of 
Sched  B.,  Act  70,1856).  The  accused  then  went  away  and  Henohei. 
did  not  again  see  the  Magistrate  on  the  subject  The 
accused,  who  was  a  duly  enrolled  law  agent,  was  represented 
at  the  hearing  by  an  attorney,  who  drew  the  Magistrate's 
attention  to  the  request  of  accused  to  subpoena  the  Magistrate. 
The  Magistrate  informed  the  attorney  in  the  same  terms 
as  he  had  the  accused,  adding  that  he  was  then  quite 
prepared  to  consider  an  application  upon  grounds  shown. 
The  attorney  stated  that  he  was  not  prepared  to  show 
grounds  and  did  not  press  an  application,  and  there  the 
matter  ended.  After  hearing  the  evidence  and  finding  the 
charge  proved,  the  Magistrate  considered  the  circumstances 
showed  that  the  accused  was  entitled  to  some  considera- 
tion, and  made  the  order  for  removal  non-executable  for 
two  and  a  half  months,  intimating  that  he  would  be  pre- 
pared to  receive  and  consider  any  application  which  in  the 
meantime  the  accused  might  make,  but  the  accused  did  not 
approach  him  on  the  subject 

At  the  trial,  when  accused  was  arraigned,  he  simply 
pleaded  not  guilty.  The  evidence  showed  there  had  been 
conversations  between  the  Superintendent  of  Natives,  the 
Magistrate,  and  the  headman.  It  was  alleged  that  the  head- 
man had  told  the  accused  that  the  Magistrate  had  given  I^is 
permission  for  accused  to  reside  in  the  location.  The  Magis- 
trate had  told  the  accused  that  this  was  untrue.  The  head- 
man stated  he  had  told  the  accused  this,  and  that  the  Magis- 
trate had  said  so.  After  the  trial  the  headman  was  indicted 
for  perjury  on  this  statement,  but  was  acquitted. 

Qrdham,  for  the  accused,  contended  that  there  was  sufficient 
gross  irregularity,  under  Ord.  No.  40,  sect.  5,  to  warrant 
the  proceedings  being  set  aside.  The  Magistrate  was  really 
Judge  in  hia  own  case,  and  by  his  refusal  to  give  evidence 
had  prevented  legal  evidence  being  produced  (Ord.  73 
of  1830,  sect.  3).  The  sentence  passed  was  not  warranted 
by  the  Native  Locations  Act,  No.  37  of  1884,  sect.  20.  The 
Herschel  Reserve  was  not  a  location  within  the  meaning 
of  the  Act 
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J^t'  SheUy  for  the  Crown,  gubmitted  that  the  offence  was 

Feb.  11. 

^^—  clearly  proved  under  the  Act,  and  that  the  sentence  was 
MiSStSfeof  ^^^^^rised  by  the  20th  sect  cited.  As  to  the  objection  that 
HerecheL  evidonco  was  rejected,  no  exception  was  taken  at  the  trial, 
and  no  eyidence  was  tendered,  so  that  it  could  not  have 
been  refused.  Koeh  ys.  Zackan  (12  8.  C.  R  p.  120).  There 
was  no  irregularity  on  the  part  of  the  Magistrate.  The 
most  that  could  be  said  was  that  the  clerk  did  not  issue 
the  subpoenas  the  accused  asked  for. 

[De  Villtebs,  C.J.:  But  the  Magistrate  told  the  clerk 
to  send  accused  to  him.] 

The  accused  did  not  show  either  the  Magistrate  or  the 

'  clerk  any  sufficient  reasons  to  have  the  subp^nas  issue^l. 

The  Herschel  Beserye  was  in  its  very  existence  a  native 

location.    It  was  proclaimed  by  Ooyemor  Smith  on   1st 

August,  1850. 

Orahamy  in  reply:  No  Proclamation  has  been  issued  under 
the  Act  creating  it  a  native  location.  The  summons  charges 
accused  with  being  in  a  native  location. 

De  Yilliebs,  C. J. :  I  wish  to  remark  at  the  outset  that 
the  Magistrate  has,  in  my  opinion,  acted  with  perfect  good 
faith.  He  belieyed  that  his  eyidence  could  be  of  no  assist- 
ance to  ^  the  accused,  and  he  therefore  refused  to  allow  his 
clerk  i;o  issue  process  to  compel  his  own  attendance  as  a 
witness  at  the  trial.  He  lost  sight,  howeyer,  of  the  fact  that 
from  the  point  of  yiew  of  the  defence  the  eyidence  was 
material  and  necessary.  He  knew  that  the  headman  of 
the  location  asserted  that  he  had  been  told  by  the  Magis- 
trate that  he  could  allow  the  accused  to  settle  in  the  loca- 
tion. If  this  assertion  was  true,  then  clearly  the  accused 
rx>uld  not  be  said  to  have  ''no  right  or  authority  to  be  in 
the  native  location  "  in  terms  of  the  20th  sect,  of  Act  No.  37 
of  1884,  under  which  the  prosecution  took  place.  It  is  said 
that  the  eyidence,  if  giyen,  would  haye  been  adverse  to  the 
accused,  but  he  had  a  right  at  all  events  to  claim  that  such 
evidence  should  be  giyen  under  oath,  and  subject  to  cross- 
examination.  This  is  not  a  case,  such  as  frequently  comes 
before  the  lower  Courts,  in  which  the  competency  of  the 
Court  to  try  the  case  is  challenged  cm  friyolous  grounds. 
The  accused,  fortified  as  he  was  by  the  evidence  of  the 
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headman,  was  justified  in  regarding  the  Magistrate  as  a  i^?- 
DPcessary  and  material  witness  for  the  defence.  At  the  ^^;^^ 
trial  the  objection  that  the  Magistrate  had  refused  to  allow  ^iJ^Jf, 
a  subpoena  to  be  served  on  himself  was  taken  and  practi- 
cally disallowed.  After  the  accused  had  been  convicted  the 
headman  was  charged  with  perjury,  but  he  was  acquitted. 
All  this  shows  how  important  it  was  that  the  Magistrate 
who  tried  the  case  should  not  have  been  one  who  could  give 
material  evidence^  and  whose  evidence,  if  given,  would,  on 
a  most  important  point,  have  been  at  conflict  with  that  of 
the  headman  who  was  a  witness  for  the  prosecution.  It  was 
a  gross  irregularity,  under  the  circumstances,  to  refuse  the 
issue  of  the  process,  and  thus  prevent  the  accused  from 
objecting  to  the  competency  of  the  Courts  or  from  haying 
the  evidence  recorded  of  a  witness  whom  he  honestly  and 
reasonably  regarded  as  being  a  necessary  and  material 
witness  for  his  defence.  The  judgment  and  order  of  the 
Magistrate  must  be  set  aside,  but  as  he  acted  in  good  fedth 
theie  will  be  no  order  as  to  costs. 

Buchanan,  J. :  I  think  it  clear  the  Magistrate  acted  in 
good  faith.  It  also  appears  that  the  accused  did  not  take 
bis  objections  in  proper  form,  but  in  effect  the  Magistrate 
refused  to  allow  himself  to  be  subpoenaed  as  a  witness,  and 
it  is  clear  his  evidence  was  material.  Whether  it  would 
have  been  favourable  or  otherwise  is  not  the  question. 
Being  a  material  witness  he  ought  not  to  have  sat  and  tried 
the  case. 

Maasdobp,  J.,  concurred. 

Judgment  and  sentence  set  aside  accordingly. 

[AppeOaiif 8  AUanmyt,  Faibbrido^  Abdbbwb  k  Lawtoit.] 
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Cbuywaoen  v8.  Gird. 

Pleading — Btde  333 — Documents — Inspection. 

A  defendant  having  in  his  plea  stated  that  the  contents  of  a 
certain  document  in  his  possession  relating  to  matters  in 
question  in  the  action  had  been  supplied  to  the  plaintiff. 
Held,  on  an  application  under  the  33Srd  Rule  of  Courts 
that  the  defendant  was  bound  to  give  inspection  of  such 
document  to  the  plaintiff,  who  had  not  had  sufficient 
opportunity  to  take  a  copy  of  the  document. 

189T.  The  plaintiff^  a  builder  and  contractor,  claimed  tbe  pay- 

J^  *      ment  of  £450  as  the  balance  due  for  work  and  labour  done 
wuqSS?^    and  materials  supplied  under  a  written  agreement  entered 
into  between  him  and  defendant. 

The  plea  denied  that  the  work  had  been  completed  in 
accordance  with  contract,  and  stated  that  it  bad  been  per- 
formed in  an  unskilful,  negligent,  improper,  and  unwork- 
manlike manner.  The  plea  then  stated:  ^'The  defendant 
has  called  upon  the  plaintiff  forthwith  to  complete  the  said 
work  according  to  the  said  contract,  and  to  remedy  tbe 
defects  therein,  as  set  forth  in  the  report  of  an  architect, 
which  has  been  duly  supplied  to  the  defendant."" 

It  appeared  that  the  plaintiff  had  been  verbally  informed 
of  the  contents  of  the  architect's  report  FlaintifTs  attorney 
afterwards  asked  for  an  inspection  and  copy  of  the  report, 
but  this  was  refused.  Application  was  now  made  to  compel 
the  production  under  Bule  of  Gonrt  No.  333  (e). 

Schreiner,  Q.C.,  for  plaintiff,  moved :  The  plea  refers  to 
the  architect's  report  as  having  been  duly  supplied  to  plain- 
tiff. Now  plaintiff  had  no  opportunity  to  take  a  copy  and 
wanted  the  particulars,  but  defendant  refused.  The  report 
was  practically  embodied  in  the  plea,  or  at  all  events  tbe 
plea  was  founded  on  the  report,  and  as  with  an  account  on 
which  a  plea  is  based,  so  here  the  report  must  be  produced. 
Kule  of  Court  No.  333  (d,  6,  and/). 

Sea/rUy  Q.G.y  for  defendant,  opposed  the  claim:  The 
architect  is  defendant's  witness,  and  defendant  is  not  bound 
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to  disclose  his  evidence  prepared  for  the  defence.    The      ^^^^^ 
allegation  in  the  plea  is  surplusage.    Plaintiff's  replication    q,^z;^^ 
does  not  touch  the  point  »»•  ^^ 

De  Villiers,  C.J. :  Prima  fade  when  reference  is  made 
by  either  party  to  any  document  which  relates  to  matters 
in  question  in  the  action  the  (^poeite  party  is  entitled, 
under  Bule  333,  on  due  notice,  to  inspect  the  document  and 
make  a  copy  thereof.  The  party  to  whom  notice  has  been 
given  may  object  to  the  inspection,  but  he  must  state  the 
grounds  of  his  objection.  A  valid  ground  would  be  that 
he  would  be  unjustly  prejudiced  by  allowing  the  inspection, 
but  this  ground  is  taken  away  from  under  the  defendant's 
feet  by  his  own  statement  in  liis  plea  that  the  contents 
of  the  document  now  in  question  had  been  supplied  to 
the  plaintiff.  It  appears  that  the  plaintiff  had  not  suffi- 
cient opportunity  to  make  himself  acquainted  with  the 
contents,  and  he  must  now  be  allowed  to  inspect  the  docu- 
ment and  take  a  copy  thereof  The  application  is  allowed 
with  costs^ 

BuGHANAN,  J. :  It  may  have  been  bad  pleading,  but  after 
mentioning  the  document  in  the  plea  and  stating  that  it 
had  been  supplied  to  plaintiff,  I  fail  to  see  the  force  of 
defendant's  present  objection. 

Maasdobp,  J.,  concurred. 

CPlaintUTs  Attorneys,  Wai.ker  h  JaCobsohk.I 
Defendant's  Attorney,  De  Korte.  J 


Van  Niekerk  m.  Pagan. 
Evidence — Boohs — Befreshing  Memory — Tradesman. 


In  an  action  for  a  debt  brought  by  a  tradesman  six  years  after 
the  alleged  debt  had  been  incurred,  he  produced  his  books, 
which  had  been  kept  by  his  assistant,  but  he  produced  no 
proof  that  the  assistant  was  dead,  or  HI,  or  ahsentfrom 
the  Colony,  or  that  he  himself  had  read  the  entries  while 
the  transactions  were  fresh  in  his  memory.    The  defendant 
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admitted  the  purchases^  but  alleged  ffuU  they  were  paid 
for  cU  the  time  wh^n  made,  Held^  that  the  evidence  ua$ 
insufficient  to  prove  the  debt. 

i»»v.  Appeal  from  a  decision  of  the  Resident  Magibtrate  of 

n  !•»  Tulbagh. 
Van  Niekerk  The  res^ndent  Fagan  sued  the  appellant  in  the  Conrt 
of  the  Kesideut  Magistrate  for  Tulbagh  to  recoyer  the  sum  of 
£5  for  goods  sold  and  delivered  daring  the  period  between 
May,  1890,  and  November,  1891 ;  and  the  sum  of  £4  7& 
for  goods  sold  and  delivered  to  defendant  by  an  auctioneer 
actittg  for  plaintiff  at  a  sale  in  the  estate  of  the  late 
H.  A.  Fagan.  The  defendant  pleaded  the  general  issne, 
and  that  he  had  duly  paid  for  any  goods  he  had  received 
from  defendant. 

Considerable  evidence  was  given  at  the  hearing.  The 
plaintiff,  who  carried  on  a  general  shop  businesji,  managed 
by  his  clerk,  as  well  as  his  own  agency  business,  produced 
his  books  showing  the  debts  for  goods  sold  to  defendant. 
One  item  of  lis.,  for  a  bag  of  seed  oats,  however,  was  marked 
as  having  been  delivered  to  a  third  person  who  had  said 
they  were  for  defendant.  The  clerk  was  not  called  as  a 
witness,  he  apparently  having  supplied  some  of  plaintiff^s 
papers  to  defendant  to  enable  him  to  show  that  in  several 
other  instances  the  books  kept  were  inaccurate.  The  defen- 
dant stated  he  had  purchased  goods  at  the  store  bat  had 
paid  for' them  at  the  time.  The  Magistrate,  after  refusing, 
to  give  absolutiim  at  the  close  of  plaintiff's  case,  ultims^tely 
gave  judgment  for  £4  9s.,  being  the  amoant  appearing  in 
the  books  for  goods  sold,  less  the  lis.  for  the  oats  delivered 
to  a  third  person.  As  to  the  claim  on  the  vendue  roll  ab- 
solution from  the  instance  was  granted  on  the  ground  that 
no  evidence  was  produced  to  show  the  cession  of  the  vendue 
roll  from  the  auctioneer  to  plaintiff.  The  defendant  now 
appealed. 

Schreiner,  Q.C.y  for  the  appellant,  contended  thait,  though 
by  Dutch  law  merchants'  books  were  prima  facie  true  and 
evidence  of  a  debt,  that  rule  could  not  apply  to  a  ease  like 
this,  where  the  books  were  proved  to  be  faulty.  The  clerk 
who  sold  the  goods,  or  who  made  the  entries  in  the  ordinary 
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course  of  busmess  was  not  called,  tlioagh  aj^Mirently  avail-      ^JJ\a. 
able.    (See  KotzS's  Van  Leeutven's  Com.  vol.  2,  p.  484 ;  Best 
on  Evidence,  8th  Ed.  p.  442.) 

Innes,  Q.C.,  for  the  respondent,  would  not  say  that  the 
old  law  of  Holland  as  to  merchants'  books  being  sufficient 
to  found  a  claim  for  provisional  sentence  held  in  the  Colony, 
but  the  books  were  some  evidence  of  a  debt.  Here  the 
entries  seemed  to  have  been  made  in  the  ordinary  course  of 
business.    The  clerk  was  not  called  as  he  was  hostile. 

SehreineTy  Q.Cy  in  reply,  referred  to  the  prefatory  remarks 
in  Mensdes*  BeportSy  vol.  1,  p.  7,  s.  6,  as  correctly  laying 
down  the  law. 

Db  Yilliers,  C.J. :  This  action  was  brought  in  the  Court 
below  by  a  shopkeeper,  to  recover  the  amount  of  a  debt 
idleged  to  have  been  incurred  as  far  back  as  1890  and  1891. 
In  proof  of  the  debt  the  plaintiff  produced  his  shop  books, 
which  had  been  kept  by  his  assistant,  but  he  did  not  call 
the  assistant  to  prqye  the  correctness  of  the  entries,  nor  did 
he  produce  any  proof  that  the  assistant  was  dead,  or  could 
not  be  found.  According  to  Vcm  der  Linden  (Inst.  B.  1, 
c  17,  §  2)  the  books  of  merchants  were  admissible  as  evidence, 
according  to  the  law  of  Holland,  provided  they  were  properly 
kept,  and  confirmed  by  the  oath  of  the  merchant.  In 
support  of  this  view  he  refers  to  Voet  (22,  4, 12),  who  says 
that,  in  favour  of  commerce,  the  rule  had  been  introduced 
that  the  books  of  merchants,  containing  debit  and  credit 
entries,  constitute  semi-full  (semi-ptetia)  proof,  and  when 
confirmed  by  the  oath  or  death  of  the  merchant,  constitute 
full  proof  of  the  balance  of  his  account,  provided  he  be  a 
man  of  good  fame  and  reputation.  The  difference  between 
plena  and  semi-plena  prdbatio  is  practically  obsolete  in  our 
law,  and  accordingly  we  find  that  the  Dutch  rule  has  not 
been  maintained  in  our  Courts.  In  the  case  of  ffCannel  vs. 
Stander  (3  Menz.  389)  it  was  held  in  this  Court,  in  the  year 
1841,  that  a  plaintiff-merchant's  books,  verified  by  his  oath, 
are  per  se  insufficient  to  prove  the  balance  of  account 
claimed  by  him.  It  should  be  borne  in  mind  that,  at  the 
date  of  that  decision,  parties  to  a  suit  were  not  competentiio 
give  evidence  as  witnesses  on  their  own  behalf,  and  that  the 
case  is,  therefore,  no  authority  for  holding  that,  since  the 
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Feb!*it.      pc^Dg  of  Act  4  of  1861)  a  merchant  cannot  prove  the 
-  ^^      eorrectness  of  his  books  by  his  own  eyidence.    Bnt  the 
^iJ'flSS*  mle  established  by  the  37th  sect,  of  Ord.  No-  72  still 
holds  that  ^  every  party  on  whom  in  any  case  it  shall  be 
incnmbent  to  prove  any  fact  shall  be  bound  to  give  the  best 
evidence  of  whidi»  from  its   nature,  such  fact  shall  be 
capable.^    If  the  assistant  who  made  the  entries  in  the 
plaintiff's  books  is  still  ali?e — and  there  is  no  proof  that  he 
is  not — his  evidence  that  the  books  have  been  duly  kept, 
and  all  credit  sales  duly  entered  at  the  time  when  the  sales 
were  made,  or  while  the  transactions  were  fresh  in  his 
memory,  would  be  the  best  evidence  of  which  these  facts  are 
capable.    He  would,  therefore,  be  entitled  to  refresh  his 
memory  by  referring  to  the  books.     If  he  were  dead  his 
entries  made  in  the  ordinary  course  of  business,  at  or  near 
the  time  when  the  sales  were  effected,  would  be  evidence  in 
the  case.    But  without  proof  of  the  assistant's  death  the 
plaintiff  produced  the  books.    If  the  plaintiff  could  have 
sworn    that   the    entries    were    read    \[j  him    while    the 
transactions  were  fresh  in  his  memory,  and    that  wh^ 
he  read  them  he  knew  them  to  be  correct,  he  wonld  also 
have  been  entitled  to  refresh  his  memory  by  referring  to  the 
books,  but  evidence  to  this  effect  is  wanting.    It  is  said  that 
the  assistant,  if  called,  would  have  been  an  adverse  witness ; 
but  that  was  no  reason  for  dispensing  with  his  evidence.    It 
is  possible  to  conceive  of  cases  in  which  books  might  be 
admitted  as  evidence  without  calling  the  person  who  kept 
them,  although  he  be  alive,  but  the  present  is  certainly  not 
such  a  case.    There  is  no  complication  in  the  accounts,  the 
demand  is  a  stale  one,  the  assistant  who  kept  the  books  is 
not  even  proved  to  be  ill  or  absent  from  the  Colony,  and 
the  debt  appearing  in  the  books  is  entirely  denied  by  the 
defendanti,    After  the  evidence  for  the  plaintiff  had  been 
given,  the  Magistrate  would  have  been  quite  justified  in 
granting  absolution  from  the  instance.    This  was  not  done, 
and  if  the  defendant,  on  cross-examination,  could  have  been 
made  to  admit  the  debt  the  C!ourt  would  rightly  have  given 
judgment    for    the    plaintiff.      But   the  defendant,  while 
admitting  that  he  had  bought  most  of  the  articles  sued 
for,  stated   that  he  paid  for  them  at  the  time  they  were 
purchased.     That  would  sufficiently  account  for  his  not 
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producing  receipts  for  his  payments.     But  even  if  tha  sales      p^JH^ 
had  been  on  credit  it  is  unreasonable  to  expect  a  customejf        »»  ^^- 
to  keep  receipts  for  payments  made  by  him  six  or  seven   ^^^SS^ 
years  after  payment.    A  tradesman  has  only  himself  to 
blame  if  he  delays  in  enforcing  his  claims  until  he  can 
himself  no  longer  produce  the  best  eyidence  in  support  of 
them,  or  until  his  customers  may  fairly  be  expected  to  have 
lost  or  destroyed  the  vouchers  which  could  have  disproved 
the    claims.      Upon    the    evidence    in    the    Court    below 
judgment  ought  not  to  have  been  given  for  the  plaintifl; 
and  the  appeal  must  therefore  be  allowed  with  costs,  and 
judgment  of  absolution  from  the  instance  entered  with  costs 
in  the  Court  below. 

Buchanan  and  Maasdobp.  JJ.,  concurred. 
Appeal  allowed  accordingly  with  costs. 

CAppellsnf  s  Attorneys,  Walker  &  Jaoobsobn.  "1 

AMIxuKlaif 8  Attomeym  Tsedoold,  McIkttre  k  Bisset.  J 


Colonial  Government  vs.  Gertenbach's  Executors. 

ExpropriaHon  of  Land — Btghi  to  Transfer. 

The  Oovemment  having  expropriated  certain  land  for  railway 
purposes,  Held,  entiiledj  on  action  "brought,  to  judgment 
directing  tram&fer  to  he  made  in  the  Registry  of  Deeds, 
Oovemment  paying  transfer  expenses* 

This  was  an  action  to  compel  transfer  of  certain  property        i^^- 
at  Port  Elizabeth,  expropriated  by  the  Railway  Department      q^^x 

in  1877.  Goyernment  tw. 

G«rtenlMudi'8 

The  defendant  did  not  appear  at  the  trial,  but  had  filed  a    EMoaton. 
plea,  as  under.    The  allegations  of  the  declaration  were 
proved  by  plaintiff. 

The  declaration  set  forth  that  in  the  year  1877  the 
Colonial  Government,  under  the  powers  conferred  upon  it 
by  Act  19  of  1874,  expropriated  for  railway  purposes  a 
certain  piece  of  land  situate  at  Port  Elizabeth,  registered  in 
the  name  of  C.  J.  Gertenbach.  That  the  Colonial  Govern- 
ment being  unable  to  agree  with  Gertenbach  as  to  the 
amount  of  compensation  to  be  paid  tor  the  land  so  ex* 
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mTVi.  propriated,  it  was  agreed  between  the  Gtoyemment  and 
^^^^  Oertenbach  to  sabmit  the  matter  in  dispute  to  arbitration  in 
^^jjjMjjnt  •#.  terms  of  Act  9  of  1858  and  Act  19  of  1874,  and  for  that 
Exeonton.  purpose  the  Colonial  GoY^nment  and  (Oertenbach  signed  a 
deed  of  submission,  under  which  two  arbitrators  were 
appointed,  one  on  behalf  of  the  Gtoyemment,  and  the  other 
on  behalf  of  (Oertenbach.  That  there  was  a  difference 
of  opinion  between  the  arbitrators  as  to  the  amount  of 
compensation  which  should  be  awarded  to  (Oertenbach  in 
respect  of  the  said  land,  and  in  terms  of  the  deed  of 
submission  they  called  in  an  umpire  who  thereafter  duly 
published  his  award,  under  which  he  awarded  (Oertenbach 
£25  (which  amount  had  been  tendered  to  (Oertenbach  bj 
the  (Oovemment  before  the  execution  of  the  deed  of 
submission  and  refused  by  him)  as  the  full  value  of  the 
land  expropriated,  and  ordered  (Oertenbach  to  pay  the  costs 
of  the  arbitration.  That  the  costs  exceeded  the  sum  of  £25, 
and  on  (Oertenbach*s  refusal  to  pay  the  costs  they  were  paid 
for  and  on  his  account  by  the  Colonial  Goyemment.  That 
on  the  publication  of  the  award  the  Colonial  (Ooyernment 
entered  into  possession  of  the  land  expropriated,  and  have 
since  that  time  remained  in  possession.  That,  though 
frequently  requested  during  his  lifetime,  (Oertenbach  wrong- 
fully and  unlawfully  refused  to  pass  transfer  to  the 
(Ooyernment  of  the  land  so  expropriated,  and  since  his 
death  the  defendant,  though  frequently  requested,  refused 
to  pass  transfer.  The  prayer  was  that  the  defendant^  in  his 
capacity  as  executor  of  (Oertenbach,  should  be  ordered  to 
pass  transfer  in  due  and  customary  form  of  law,  the  plaintiff 
tendering  to  do  all  the  necessary  acts  to  obtain  transfer, 
alternative  relief,  and  costs. 

The  defendant's  plea  admitted  the  expropriation  and  the 
execution  of  the  deed  of  submission.  As  to  the  other 
allegations  in  the  declaration,  he  alleged  that  he  had  no 
knowledge,  save  that  he  admitted  that  the  (Ooyernment  has 
been  for  many  years  in  possession  of  the  land,  and  that  he 
refused  to  recognise  any  obligation  to  pass  transfer.  He 
put  the  plaintiff  to  proof  of  the  remaining  allegations  in  the 
declaration.  He  specially  pleaded  that  the  plaintiff  was  not 
entitled,  in  terms  of  Acts  9,  1858,  and  19, 1874,  or  either  of 
them,  or  at  all,  to  claim  from  him  transfer  of  the  land ;  but 
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that  if  the  plaintiff  were  at  all,  after  the  lapse  of  so  many        iwt- 
years,  entitled  to  transfer  (which  he  did  not  admit),  he      cor"ui 
should  prove  his  title  thereto  in  accordance  with  the  Derelict  S?!!?"^^'*- 
Liuids    Act,  1881,  to   the  satisfaction    of  a  Judge,  and    B^^^oaton. 
afterwards  of  the  Court,  such  proceedings  being  taken  at 
his   own   coat      He   further  specially  pleaded    that   the 
plaintiff  was  not  entitled  to  claim  transfer  of  the  land 
without  tendering  to  pay  all  costs  incurred  in  connection 
with  giving  such  transfer,  and  he  said  that  no  such  tender 
had  been  made  by  the  plaintiff  in  this  suit 

8heil,  Acting  A.-0.  (with  him  Bisset),  prayed  judgment. 

[Db  Yilliebs,  C.J.:  Can  the  Government  insist  on 
transfer  where  there  was  enforced  expropriation,  and  no 
voluntary  sale  ?]     , 

The  Railways  Management  Act  conferred  on  the  Grovem- 
ment  the  powers  of  expropriation  allowed  under  the  Beads 
Act  No.  9, 1858.  Expropriation,  though  forced,  was  in  effect 
a  sale  for  a  price  to  be  paid  after  being  fixed  by  arbitration 
if  the  parties  could  not  agree.  The  compulsory  nature  of 
the  transaction  did  not  deprive  the  buyer  of  the  common 
law  right  which  all  purchasers  of  land  had  to  receive 
transfer.  Landmark  vs.  Van  der  Wall  (3  Juta,  p.  305).  In 
England  it  has  been  held  under  the  Lands  Clauses  Act,  1845, 
that  as  soon  as  notice  is  given,  a  contract  of  sale  and 
purchase  is  entered  into,  which  either  party  could  enforce. 
Mason  vs.  Stokes  Bay  Pier  a/nd  Bailway  Co.  (32  L.  J.  Chy. 
p.  110) ;  Harding  ys.  Metropolita/n  Bailway  Oo.  (41  L.  J. 
Chy.  p.  371). 

[De  Yilliebs,  C.  J. :  Is  the  land  bought,  or  is  there  only^ 
a  servitude  created  ?] 

I  submit  the  land  is  bought  out  and  out,  and  would  not 
revert  in  the  event  of  non-user.  In  Clayton  N.O.  vs. 
Metropolitan  and  Svburlan  Bailway  Co.  (10  Juta,  p.  91), 
this  Court  ordered  transfer  to  be  given  of  land  expropriated 
for  railway  purposes. 

The  Coubt  gave  judgment  as  prayed,  the  plaintiff  to  pay 
the  costs  of  transfer,  and  in  case  the  defendant  should  still 
refuse  to  pass  transfer  the  Sheriff  was  authorised  to  effect 
same. 

[PlaintUTs  Attorneys,  J.  ft  H.  Reio  &  N£pii£W. j 
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FoxmiE  v$.  Resident  Magistrate  op  Wobcester. 

Private  Pro9eeuHm  —  PMie  Proseeuicr — OertifiocUe^De- 
eUfUng  to  ProieotUe^Appeartmee  hg  Ooumel  or  Agentr^ 
Committal  for  Trial — PreparcUory  Examination — Sum- 
mary Trial, 

A  Bendent  Magistrate  cannot  convert  a  9ummary  prosecution 
at  the  instance  of  a  private  party  into  a  preparatory 
examination  to  he  condtusted  by  and  at  the  expense  of  such 
private  prosecutor^  unless  there  be  produced  to  the  Magis- 
trate a  certificate  under  the  hand  ofthepubUc  prosectUor 
to  the  effect  that  he  dedines  to  prosecute  for  the  offence. 

The  right  to  conduct  a  private  prosecution  implies  the  right  to 
appear  in  Court  by  Counsel  or  agent. 

1897 

fM>.i8.  The  applicant  Fourie  called  upon  the  respondents,  the 

tjarie«f.  Acting  Resident  Magistrate  of  Worcester,  and  one  Thacker, 
it^rjfl^teor  to  show  cause  why  an  order  in  the  nature  of  a  mandamus 
should  not  be  granted,  directing  the  Magistrate  to  allow  to 
the  applicant  legal  assistance  in  prosecuting  the  respondent 
Thacker  before  the  said  Magistrate's  Court  on  a  charge  of 
perjury,  or  for  other  relief,  with  costs. 

The  applicant  had  initiated  proceedings  by  taking  out  a 
summons  calling  upon  respondent  Thacker  to  appear  and 
answer  to  a  chaige  of  perjury  alleged  to  have  been  com- 
mitted by  him  before  the  Circuit  Court.  On  the  day  of 
hearing  the  Magistrate,  instead  of  trying  the  charge 
summarily,  commenced  to  take  a  preliminary  examination. 
Accused  was  represented  by  an  attorney,  and  on  one  Shaw, 
a  duly  enrolled  agent,  appearing  for  the  applicant^  re* 
spondent's  attorney  objected  to  the  agent  appearing  on  the 
ground  that  he  bad  no  loev>s  standi  nor  any  substantial  or 
peculiar  interest  in  the  issue  arising  out  of  any  injury  which 
he  (the  agent)  individually  had  suffered  by  the  commission 
of  the  alleged  crime ;  and  that  this  was  a  private  prosecution 
by  Fourie,  who  alone  could  appear  to  prosecute  in  his  own 
name  and  on  his  own  behalf.  The  Magistrate  upheld  the 
exception  and  refused  to  allow  applicant's  agent  to  appear. 
The  agent  then  applied  for  a  postponement,  to  allow  for  an 
application  being  made  to  the  Supreme  Court  for  a  man* 
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damns  to  compel  the  Magistrate  to  admit  I^al  assistance  on      ^^' 
behalf  of  the  prosecution.   The  postponement  was  thereupon        —- 
firranted.  B«ici«it 

Several  affidavits  were  put  in,  dealing  with  the  action  of  won»*«r- 
the  parties  previous  to  the  decision  of  the  Magistrate. 
Before  summons  had  been  issued,  the  affidavits  had  been 
laid  before  the  Attorney-General,  and  the  Secretary  of  the 
Law  Department  wrote  back :  ''  I  am  directed  to  inform  you 
that  the  Attorney-General  is  not  prepsired  to  interfere  in  the 
matter."  In  answer  to  a  subsequent  application  for  a  power 
from  the  Attorney-G^eral  to  conduct  the  prosecution,  the 
same  official  wrote:  '^I  am  directed  to  state  that  the 
Attorney-General  learns  that  the  prosecution  is  a  private 
one,  and  that  a  summons  has  already  been  issued,  not  at  the 
iustance  of  the  Crown.  Under  these  circumstances  I  am  to 
state  that  tlie  Acting  Attorney-General  declines  to  grant  the 
power  asked  for."  The  Magistrate's  Clerk  recused  to  issue 
any  subpoenas  at  the  cost  of  the  Crown,  but  required  a 
deposit  of  all  fees.  The  Magistrate  justified  his  refusal  to 
allow  an  agent  to  appear  on  the  ground  that  it  had  not  within 
his  knowledge  been  the  custom  or  practice  at  Worcester  for 
l^al  practitioners  to  appear  for  the  prosecution  in  preliminary 
examinations,  nor  was  he  aware  of  it  being  the  practice  at 
any  other  places. 

Innes,  Q.C.,  for  the  applicant :  There  is  no  doubt  that  this 
motion  comes  in  proper  form  as  an  application  for  a  man- 
damus. Brown  vs.  Hudson;  Cranje  vs.  Hdlse  &  Etidson 
(Buch.  S.  C.  Eep.,  1869,  p.  170).  The  Magistrate  here, 
though  he  converted  the  summary  proceedings  into  a  pre* 
paratory  examination,  still  kept  them  a  private  prosecution. 
He  refused  to  summon  witnesses  at  the  Crown's  expense. 
Though  in  the  first  instance  all  prosecutions  are  vested  in 
the  Attorney-General,  private  prosecutions  may  take  place 
if  the  Attorney-General  refuses  to  prosecute  (Ord.  No.  40, 
1828,  ss.  13, 14).  Ord.  No.  73,  1830,  s.  6,  allows  summary 
prosecution  by  private  persons. 

[De  Yilliebs,  C.J.:  As  soon  as  the  Magistrate  turned 
the  case  into  a  preparatory  examination,  was  it  not  your  duty 
to  get  a  certificate  from  the  Attorney-General  ?] 

It  is  not  necessary  to  do  so  when  the  charge  is  laid  as  a 
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^^^      private  summary  proBeontion.    The  subsequent  change  does 

MSSlSS£<a      \P^  ViLLiERS,  CJ. :  It  was  the  Magistrate's  duty,  when 
wonwter.    ^he  charge  was  too  serious  to  be  dealt  with  summarily,  to 
conyert  the  case  into  a  preparatory  examination.      That 
brings  in  the  necessity  for  the  Attomey-Gteneral's  certifi- 
cate.] 

That  is  not  the  position  taken  up  by  the  Magistrate.  He 
continues  the  case  as  a  priyate  prosecution,  but  refused 
to  allow  the  prosecutor  legal  assistance.  Under  sect  7 
of  Ord.  73,  the  Magistrate  has  a  discretion  to  say 
whether  or  not  it  should  be  a  priyate  prosecution,  and  he 
has  decided  to  allow  the  case  to  proceed  as  a  priyate  one. 
A  conyerse  case  to  the  present  was  Le  Sueur  ys.  Geary 
(Buoh.  S.  C.  Rep.,  1877,  p.  115). 

[De  Yilliebs,  C. J. :  In  that  case  the  certificate  of  the 
Attorney-General  had  already  been  giyen.] 

[Buchanan,  J.:  The  Attorney-General  has  here  inti- 
mated through  the  official  of  his  department  that  he  would 
not  interfere.  Is  that  a  sufficient  compliance  with  the 
law?] 

The  certificate  of  the  Attorney-General  might  be  requisite 
before  an  indictment  could  be  filed.  That  may  be  said  to  be 
the  '^  prosecution."  The  argument  of  Mr.  Goley  respondent's 
Counsel  in  Geary's  case,  seemed  to  state  the  law  properly. 
As  to  the  point  decided  by  the  Magistrate,  there  was  no 
positiye  enactment  allowing  a  person  to  be  represented  by 
his  legal  adyiser  in  a  criminal  case,  but  it  was  a  ccmimoii 
law  right.  Voet  (48,  1,  2)  discusses  the  procedure  by 
denunciation,  a  summary  process,  and  by  accusation,  a  more 
formal  process,  and  states  that  soldiers  could  not  appear 
personally  in  the  case  of  an  accusation,  showing  that  legal 
advisers  could  appear  in  such  cases.  Agents  are  enrolled  to 
be  of  seryice  to  persons  brought  before  the  Court,  and  as 
there  is  no  prohibition  to  their  appearing  to  prosecute  in 
criminal  cases,  the  inference  from  Voet  would  be  that  they 
were  competent. 

SheUy  Acting  A.'G.^  for  the  Magistrate,  submitted  that 
there  was  no  express  proyision  authorising  agents  to  appear 
for  prosecutors  in  the  Magistrate's  Court.  There  was  such 
provision  in  the  Superior  Courts.    The  Insolvent  Law  also 
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gave  the  trustee  power  to  be  repreaented  by   an  agent     ,^\^ 
(Act  88  of  1884,  s.  7).     In  the  Divisional  Council  Act     p^^. 
(No.  40,  1889,  &  56,  sub-s.  (a)),  persons  complaining  were   ^^^^^ 
specnally  allowed  to  be  assisted  by  an  agent.    If  there  had     woroester. 
been  any  common  law  right,  as  contended    for  by  the 
applicant,  these  statutory  provisions  would  have  been  un- 
necessary. 

Oraham,  for  the  respondent  Thacker,  also  opposed  the 
application.  Thacker  has  a  substantial  and  peculiar  interest 
in  the  case  in  terms  of  Ord.  40  of  1828,  sect.  15.  If  it  is  the 
common  law  rule  that  agents  can  appear,  why  was  it  neces- 
sary to  make  the  special  allowance  in  certain  Acts? 

Db  Villiebs,  C.  J. :  By  the  common  law  of  this  country  all 
criminal  prosecutions  must  be  conducted  by  a  public  pro- 
secutor. A  private  individual,  who  under  the  Boman  law 
had  the  right  to  prosecute  in  his  own  name,  could  in  Holland 
only  lay  his  complaint  before  the  proper  public  official  whose 
duty  it  became,  upon  sufficient  cause  shown,  to  conduct  the 
prosecution  on  behalf  of  the  State  (see  Voet,  48,  2, 18).  In 
1828,  however,  it  was  enacted  in  this  Colony,  by  Ord,  No.  40, 
sect.  13,  that  where  the  public  prosecutor  declines  to 
prosecute,  it  shall  be  competent  for  any  private  party, 
who  alleges  that  he  has  suffered  injury  by  any  crime  or 
offence,  to  prosecute  the  offender  in  any  competent  Court. 
The  14th  sect  further  provides  that  it  shall  not  be  competent 
for  such  private  party  to  obtain  the  process  of  any  Court 
for  summoning  the  alleged  offender  without  the  production, 
in  the  higher  Courts,  of  a  certificate  under  the  hand  of  and 
subscribed  by  the  Attorney-General  to  the  effect  that  he 
declines  to  prosecute,  and,  in  tbe  lower  Courts,  of  a  similar 
certificate  from  such  other  officer  as  is  by  law  entitled  to 
prosecute  therein  at  the  public  instance.  The  latter  part 
of  this  section  was  modified,  in  1830,  by  the  6th  sect,  of 
Ord.  No.  73,  which  dispenses  with  the  necessity  of  a 
certificate  in  cases  of  summary  prosecution  by  private 
persons  in  inferior  Courts.  The  7th  sect,  however,  enacts 
that  where,  in  the  course  of  such  a  summary  prosecution,  it 
shall  appear  that  the  crime  or  offence  is,  from  its  nature  or 
magnitude,  one  which  ought  not  to  be  prosecuted  at  the 
instance  of  a  private  party,  until  the  public  prosecutor  shall 
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^{^      have  ezc^ised  his  disoreiicmy  the  Magistrate  shall  stop  all 
Ftrarie  vt.     ^^^^^^^^^  proceedings  until  the  party  prosecuting  shall  produce 
]ffSS«^of  ^^^  ^  certificate  as  has  already  been   mentioned.     The 
wonwter.     proviso  to  this  section  shows  that  it  was  not  intended  by 
this  section  to  alter  the  law  which  requires  a  Magistrate^  in 
case  of  any  crime  which  from  its  nature  or  magnitude  is 
more  proper  for  the  cognisance  of  a  superior  Court,  to  stop 
the  trial  and  commence  a  preparatory  examination.    The 
first  question  which  now  arises  is  whether,  after  a  Magistrate 
has  decided,  in  the  case  of  a  summary  prosecution  for 
perjury,  at  the  instance  of  a  private  party,  that  the  crime 
is  one  which  from  its  nature  or  magnitude  is  one  more 
proper  for  the  cognisance  of   a    superior  Court,  he  can 
commence  a  preparatory  examination  to  be  conducted  by, 
and  at  the  expense  of,  such  private  party.     The  Ord.  No.  73, 
it  should  be  observed,  does  not  expressly  enlarge  the  right 
of  private   individuals  to   prosecute   in    superior    Courts. 
It  allows  them  to  prosecute  summarily  in   inferior  Courts, 
but  requires  the  Magistrate  to  stop  the  proceedings  in  the 
event  to  which  I  have  already  referred.     If  a  crime  is  of 
such  a  nature  or  magnitude  that  a  preparatory  examina- 
tion must  be  taken,  it  would  seem  to  follow  that  it  is  of  such 
a  nature  or  magnitude  that  it  ought  not  to  be  prosecuted  at 
the  instance  of  a  private  party  without  a  certificate  from  the 
proper  official.    The  preparatory  examination  forms  part  of 
the  proceedings  of  a  prosecution,  and  therefore  if  a  private 
party  is  allowed  to  conduct  the  preparatory  examination  he 
is  allowed  to  conduct  part  of  the  prosecution.    Without  a 
certificate  from  the    public  prosecutor,  such  as    I    have 
mentioned,  a  private  party  ought  not,  in  my  opinion,  to  be 
allowed  to  conduct  such  a  preparatory  examination.    The 
next  question  is,  by  whom  should  such  a  certificate  be 
given?    In  my  opinion,  seeing  that  the  preparatory  ex- 
amination can  only  be  taken  with  a  view  to  a  prosecution 
in  the  higher  Courts,  the  certificate  should  be  given  by  the 
superior  public  prosecutor,  such  as  the  Attorney-  or  Solicitor^ 
General,  as  the  case  may  be.    Without  such  a  certificate  the 
Magistrate  should  not  allow  a  private  prosecutor  to  conduct 
the  preparatory  examination  as  part  of  a  private  prosecu- 
tion.   In  the  present  case  a  letter  addressed  to  the  private 
prosecutor  by  a  clerk  in  the  Attorney-General's  office  is 
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forthoomingy  bnt  that  is  not  such  a  certificate  as  the  law      j^{g^ 

The  object  of  the  present  application  is  to  compel  the  ^i^^^^ 
Magistrate  to  allow  the  private  prosecutor,  Fourie,  to  be     woroertw. 
represented  by  his  agent  in  the  conduct  of  the  preparatory 
examination.    In  the  absence^  however,  of  a  proper  certificate  . 
from  the  Attorney-General  I  am  of  opinion  that  the  exami* 
nation  ought  not  to  proceed.    It  follows  that  the  order 
asked  for  cannot  be  made. 

It  is  reasonably  clear  from  the  a£Sdavits  that  there  will 
be  no  difficulty  in  obtaining  a  proper  certificate  from  the 
Attorney-General,  and  it  is  well,  therefore,  that  the  Magis- 
trate should  know  what,  in  the  opinion  of  the  Court,  would 
be  his  duty  in  regard  to  the  admission  of  a  law  agent  to 
conduct  the  examioation  of  the  witnesses  produced  at  the 
preparatory  examination,  in  case  he  should  still  be  of 
opinion  that  such  examination  must  be  conducted  at  the 
instance  and  expense  of  the  private  prosecutor.  In  my 
opinion  the  privilege  to  conduct  a  private  prosecution 
implies  the  right  to  appear  in  Court  by  Counsel  or  agent. 
It  would  in  many  cases  be  a  useless  privilege  if  the  law 
were  otherwise.  An  ignorant  person  is  charged  with  an 
offence  and  convicted.  He  subsequently  discovers  evidence 
which  proves  to  his  satisfaction  that  the  conviction  wa9 
obtained  on  perjured  evidence.  He  may  not  in  the  first 
instance  be  able  to  induce  the  public  prosecutor  to  take  the 
same  view  of  the  case,  but  in  order  to  lay  his  case  properly 
before  the  Magistrate  with  a  view  to  a  committal  of  the 
alleged  offenders  for  trial  he  wishes  to  be  assisted  in  Court 
by  his  legal  adviser.  I  do  not  say  that  the  present  is  such 
a  case,  but  cases  of  that  nature  may  arise.  In  the  absence 
of  any  express  prohibition  by  law  I  am  of  opinion  that  the 
right  to  appear  by  agent  must  be  held  to  exist.  It  is 
necessary  for  the  proper  conduct  of  the  proceedings  that 
the  Magistrate  should  have  the  evidence  brought  before 
him  in  such  a  form  as  to  enable  him  to  decide,  in  terms  of 
the  35th  sect,  of  Ord.  No.  40,  whether  or  not  there  are 
sufficient  grounds  for  putting  the  accused  on  trial.  If  the 
examinations  are  transmitted  to  the  Attorney-General  under 
the  43rd  sect  it  is  important  that  he  should  be  in  a  position 
to  decide  whether,  notwithstanding  his  previous  certificate, 
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Pe?\*8.      ^®  ^^^^  ^^  ^^^  ^^^  ^^^  ^  public  proseention.    The  obstacles 
FooHe  w.     ^  *^®  ^*y  ^^  *  private  prosecation  are  so  great  that  it  is 
uSS!SSc<a  I'li^poflsible  to  expect  a  private  and  tinlettered  individual 
wonmtm.    sQccessfuUy  to  encounter  them  without  legal  assistance. 

While,  therefore,  refusing  to  grant  the  mandamus  prayed 
for,  the  Court  wishes  an  intimation  of  its  opinion  to  be  made 
to  the  Magistrate. 

BuoHANANy  J. :  The  Magistrate  had  the  right,  in  the 
exercise  of  his  discretion,  to  stop  the  summary  proceedings 
and  to  convert  them  into  a  preparatory  examination,  but 
he  was  wrong  when,  having  so  converted  them,  he  allowed 
them  to  continue  as  a  private  prosecution  until  the  Attorney- 
Oeneral  had  given  his  certificate  that  he  declined  to  prose- 
cute. That  certificate  has  not  yet  been  obtained,  and 
therefore  no  order  can  issue.  On  the  issue  raised  by  the 
Magistrate  I  hold  the  same  opinion  as  that  expressed  by 
the  Chief  Justice,  namely,  that  every  person  has  a  right 
to  be  represented  in  the  different  Courts  of  the  Colony  by 
a  properly  qualified  legal  adviser.  The^  Bules  of  the 
Magistrate's  Courts  provide  for  the  enrolment  of  agents. 
This  is  a  provision  in  the  interests  of  the  administration  of 
justice.  Properly  qnalified  persons  are  enrolled  who  know 
the  procedure  for  the  purpose  both  of  assisting  the  Court 
and  preventing  irregularities,  and  helping  the  clients  by 
putting  their  cases  fully  before  the  Court. 

Maasdobp,  J«,  concurred. 
No  order. 

C Applicant's  Attornex,  D.  Tehhaut,  Jan.  1 

BeqKwdent  Tbacker'f  Attorney,  C.  C  Sulbebbaueb.  J 
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CmwBLL  vs.  Cablton  and  othebs. 

Marriage — Community — Domicile-^mmovahle  Property. 

Questions  submitted  by  the  High  Court  of  England  for  the 
opinion  of  the  Supreme  Court. 

1.  Assuming  that  two  spouses  were  domiciled  in  ffUs  Colony  at 

the  time  of  their  marriage  here^  and  remained  so  domi- 
oiled  here  during  their  Joint  lives,  would  certain  im- 
movable  property  in  England  purchased  by  the  huAand 
during  the  subsistence  of  the  marriage  fall  within  the 
community  of  property  created  by  the  marriage  t 

2.  Assuming  that  the  spouses  were  so  domiciled  at  the  time  of 

their  marriagCy  but  subsequently  changed  their  domicile  to 
an  English  domicile  before  the  purchase  of  the  immovable 
property y  but  during  iheir  joint  lives,  would  such  change 
of  domicile  ham  any  effect  upon  their  respective  rights  in 
regard  to  the  said  property  f 
Held,  that  the  first  question  must  be  answered  in  the  affirmative 
and  the  second  in  the  negative. 

An  action  was  instituted  in  the  High  Conrt  of  Justice,        im. 
Chancery   Division,  in    England,  by  the  minors  Cbiwell        — ^  ' 
against  Carlyon  and  others,  to  declare  the  rights  of  the      ^^'J^;^ 
parties  to  certain  property  in  England  owned  by  the  late 
WiUiam    Chiwell.     Upon    motion    made  to   Mr.  Justice 
Stiblino,  it  was  ordered,  **  that  the  case  and  questions  of 
the  law  of  the  Cape  of  Grood  Hope  ariising  out  of  the  same, 
which  have  been  approved  and  settled,  be  remitted  to  the 
Supreme  Court  of  the  Colony  of  the  Cape  of  Grood  Hope ; 
and   the  said  Court  is  hereby  desired  to  pronounce  its 
opinion  on  the  questions  upon  the  law  administered  by  the 
said  Court  as  applicable  to  the  facts  set  forth  in  the  said 
case.** 

Application  was  now  made  to  the  Supreme  Courts  under 
the  provisions  of  Act  22  and  23  Vict,  chap.  63,  for  the 
Court  to  pronounce  its  opinion  upon  the  said  questions  of 
law  in  terms  of  the  said  Act. 

The  case  submitted  for  the  opinion  of  the  Court  was  as 
follows : — 

1.   On  the  3rd  August,  1887,  William  Chiwell,  then  a 
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1W7.        widower,  married  Caroline  Dorothea  Chiwell  (then  Dickson), 
chi^i        *  widow,  at  Eomberley  in  the  Colony  of  the  Cape  of  Good 
%St^M    S^P^*    ^^  antenuptial  contract  or  settlement  was  executed 
upon  or  in  contemplation  of  such  marriage. 

2.  At  the  date  of  the  said  marriage  the  said  William 
Chiwell  had  one  lawful  child  by  a  previous  marriage  with 
Jeannette  Taylor,  in  England,  viz.,  the  defendant  William 
Bichard  Chiwell ;  at  the  same  date  the  said  Caroline  Dorothea 
Dickson  had  three  lawful  children  by  a  previous  marriage 
with  Walter  Dickson  in  South  Africa,  viz.,  the  defendants 
Caroline  Dorothea  Dickson,  George  Henry  Dickson,  and 
Walter  Michaels  Dickson. 

3.  On  the  10th  February,  1888,  the  said  William  Chiwell 
and  Caroline  Dcnrothea  Chiwell,  being  then  at  the  Cape  of 
Grood  Hope,  duly  made  a  joint  will. 

[It  is  unnecessary  to  set  forth  the  terms  of  the  will  at 
length*  It  revoked  all  previous  wills,  and  in  disposing  of 
their  joint  estate  appointed  the  survivor,  together  with  the 
children  as  well  of  the  previous  marriages  as  of  their 
marriage,  to  be  the  sole  and  universal  heirs  of  the  first 
dying,  with  a  life  usufruct  to  the  survivor  of  the  spouses. 
It  further  nominated  the  survivor,  together  with  Thomas 
Taylor  of  De  Beers,  to  be  the  executors  and  administrators 
of  the  will  of  the  first  dying.] 

4.  By  a  joint  codicil  dated  6th  November,  1889,  executed 
in  England,  the  testator  and  testatrix  revoked  the  appoint- 
ment of  Thomas  Taylor,  and  appointed  in  his  stead  Henry 
Frederick  William  Michaels  and  the  defendant,  Henry 
Anderson. 

5.  There  was  issue  of  the  said  marriage  of  William 
Chiwell  and  Caroline  Dorothea  Chiwell,  three  children,  viz., 
the  plaintifib,  who  were  born  in  188i3,  1889,  and  1891» 
respectively. 

6.  In  the  years  1892  and  1893,  during  their  joint  lives 
and  the  subsistence  of  the  marriage,  and  while  the  parties 
were  residing  in  England,  certain  immovable  properties  in 
the  county  of  Cornwall,  England,  were  purchased  in  the 
name  of  the  said  William  Chiwell,  and  were  ccmveyed 
to  him. 

7.  The  said  Caroline  Dorothea  Chiwell  died  on  the 
8th  December,  1893,  and  the  said  joint  will  and  codicil 
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were  dnly  proved  by  the  said  William  Chiwell  in  England      ^,^97^ 
on  the  12th  April,  1894,  who  accepted  and  remained  in    ^ww^;^ 
possession  of  the  whole  estate  nntil  his  death.  aiSSSrs. 

a  The  said  William  Chiwell  died  on  the  10th  May,  1895, 
and  the  said  joint  will  and  codicil  have  been  duly  proved  in 
England  npon  his  death. 

9.  Since  the  death  of  the  said  William  Chiwell,  a  question 
has  arisen,  whether  the  said  immovable  property  mentioned 
in  paragraph  6  passed  under  the  said  joint  will,  and  this 
action  was  commenced  for  the  purpose  (among  other  things) 
of  having  such  question  decided. 

10.  Upon  the  hearing  of  this  action  before  His  Lordship, 
Mr.  Justice  Stibling,  His  Lordship  was  of  opinion  that 
according  to  the  true  construction  of  the  said  joint  will,  the 
joint  estate  thereby  disposed  of  included  all  property  mov- 
able and  immovable,  which  according  to  the  law  of  the 
Colony  of  the  Cape  of  Good  Hope  would  have  fallen  within 
the  community  created  by  the  marriage  of  the  said  William 
Chiwell  and  Caroline  Dorothea  Chiwell,  assuming  them  to 
have  been  domiciled  in  the  said  Colony  at  the  time  of  their 
marriage.  And  with  a  view  to  ascertaining  whether  the 
immovable  property  in  question  would,  on  the  assumption 
aforesaid,  have  fallen  within  such  community.  His  Lordship 
directed  this  case  to  be  prepared  for  the  opinion  of  the 
Supreme  Court. 

11.  The  questions  upon  which  the  opinion  of  the  Supreme 
Court  is  desired  are  as  follows : — 

1.  Whether,  assuming  the  said  William  Chiwell  and 
Caroline  Dorothea  Chiwell  to  have  been  domiciled  in  the 
Colony  at  the  time  of  their  marriage,  and  to  have  remained 
eo  domiciled  during  their  joint  lives,  the  immovable  property 
in  England  above-mentioned  would,  according  to  the  law  of 
such  Colony,  {all  within  the  community  of  property  created 
by  their  said  marriage  ? 

2.  Assuming  the  said  parties  to  have  been  domiciled,  as 
aforesaid,  at  the  time  of  their  marriage,  but  to  have  subse- 
quently changed  their  domicile  to  an  English  domicile 
before  the  purchase  of  the  said  immovable  property,  but 
daring  their  joint  lives,  would  such  subsequent  change  of 
domicile  have  any,  and  if  so,  what  effect  upon  their  respective 
rights  in  regard  to  the  said  immovable  property  ? 
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^^^  Ifmes,  Q,C.  (with  him  MoOregar),  for  the  plaintiflby  sob- 
chiwdi  «t  "^it^d  ^^*  *he  point  for  decision  was,  whether  the  law  of 
•SoSSfc  *^®  matrimonial  domicile  was  to  govern  real  property  8al> 
sequently  acquired,  or  was  the  lex  rei  niae.  There  was 
great  difference  of  opinion  among  the  commentators^  but  in 
this  Colony  the  question  had  been  settled  in  the  old  case  of 
BlakJ^fard  t&  Blaiehf(n'd^8  Exeoutors  (1  Bach.  K  D.  C. 
Bep.  365)y  where  the  law  of  the  domicile  of  the  marriage 
was  upheld.  This  decision  was  approved  of  and  followed  in 
Blaak  vs.  BkuJc's  ExmUars  (3  Juta,  200). 

SearUy  Q,G.  (with  him  Tredgcld),  submitted  that  the 
decision  in  BlaiehfarcCs  case  was  not  baaed  by  all  the  Judges 
on  the  ground  of  matrimonial  domicile.  Watermbteb,  J., 
based  his  opinion  on  the  words  of  the  Proclamation  of 
July,  1822.  In  EvU  vs.  MeMaster  (5  Searle,  220),  this  was 
dear.  In  Blaek^s  case  the  point  was  not  argued,  both  sides 
admitting  that  the  law  of  Scotland  governed  the  question. 
In  Van  der  ByT$  Assignees  vs.  Van  der  Byl  (5  Juta,  170), 
no  land  was  in  question.  In  re  Estate  Barnes  (1  Buch. 
E.  D.  C.  5),  it  was  assumed  that  the  point  was  settled  by 
Blatchford^s  case,  but  in  fact  it  was  not.  The  ccmflicting 
authorities  are  cited  in  Bwrge^s  Coloniai  Law  (561-619, 
Vol.  I.).  He  seems  to  lean  to  the  view  that  the  lex  lad 
should  govern.  Voet,  in  his  treatise,  FamUim  Erciseunds^ 
c  4,  s.  5,  was  inclined  the  same  way. 

[De  Villiebs,  C.J. :  But  he  changed  his  views  later  in 
ad  Pandectas,  23,  2,  85.] 

Savigny  {Priv.  Int.  Law,  2nd  ed.  p.  292) ;  QroUussxid  Voet^ 
23,  2,  60,  favour  the  lex  loci.  See  also  Sande^  Dee.  Fris. 
(b.  2,  c.  5,  s.  10) ;  Matihasus,  Par.  (2,  66-7) ;  Van  der 
Keessd  (Thes.  28  and  33).  Story,  in  his  Cmfiit^  of 
Laws  (ss.  144-159),  treats  the  question  from  both  sides, 
and  inclines  to  the  views  expreosed  by  the  other  writers 
cited. 

Db  Villiebs,  C.J. :  In  answering  the  questions  upon 
which  Mr.  Justice  Stirling  desires  the  opinion  of  this  Court, 
we  must  be  clearly  understood  as  expressing  no  opinion  as  to 
whether  and  to  what  extent  the  law  of  this  Colony  can 
legally  operate  upon  land  not  situated  in  this  Colony. 
This  Court  can  only  state  wbat^  according  to  the  law  of  this 
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Colony,  are  tbe  rights  of  the  parties  to  the  suit,  but  must  pjjfi- 
leave  it  to  the  English  Courts  to  decide  whether  there  is  q^i;;^^. 
any  provision  in  the  law  of  England  which  will  prevent  ^'^JJi^ 
those  rights  from  taking  effect  in  respect  of  land  situated 
in  England.  The  questions  are,  firstly,  whether  assuming 
that  two  spouses  were  domiciled  in  this  Colony  at  the  time 
of  their  marriage  here  and  remained  so  domiciled  during 
their  joint  lives,  certain  immovable  property  in  England 
purchased  by  the  husband  during  the  subsistence  of  the 
marriage  would,  according  to  the  law  of  this  Colony,  fall 
within  the  community  of  property  created  by  their  marriage  ? 
and,  secondly,  assuming  that  the  spouses  were  so  domiciled 
at  the  time  of  their  marriage  but  subsequently  changed  their 
domicile  to  an  English  domicile  before  the  purchase  of  the 
immovable  property  but  during  their  joint  lires,  would  such 
change  of  domicile  have  any  effect  upon  their  respective 
rights  in  regard  to  the  said  property  ?  We  are  clearly  of 
opinion  that  the  first  question  must  be  answered  in  the 
affirmative  and  the  second  in  the  negative.  By  the  law  of 
this  Colony,  marriage  lawfully  contracted  and  not  preceded 
by  an  antenuptial  contract,  creates  a  universal  partnership 
between  husband  and  wife,  under  the  sole  administration  of 
the  husband,  in  all  property  moyable  and  immovable, 
belonging  to  either  of  them  before  marriage,  or  coming  to 
either  during  the  marriage,  until  the  date  of  its  dissolution. 
It  is  competent  for  the  intended  spouses,  before  marriage^ 
to  regulate  their  respective  rights  by  express  contract,  but 
in  the  absence  of  such  an  express  contract,  they  are  under* 
stood  to  enter  into  a  tacit  contract  that  community  of 
property  between  them  shall  prevail.  There  is  great  diver- 
gence of  opinion  among  writers  on  private  international  law 
whether  such  a  community,  created  as  it  is  by  the  law  of  the 
matrimonial  domicile,  can  be  held  to  extend  to  immovable 
property  situated  elsewhere.  Story  is  one  of  the  writers 
who  answers  this  question  in  the  negative,  but  even  he 
admits  (Confliet  of  Laws,  sect.  184)  that  where  there  is  an 
express  contract  between  the  parlies  respecting  their  rights 
and  property,  present  and  future,  it  will,  as  to  immovable 
property  in  a  foreign  country,  confer  "  a  right  of  action,  to 
be  enforced  according  to  the  jurisprudence  rei  sitae:*    It  is 

not,  however,  nf^cessary   to  discuss  the   reasoning  of  the 
Vol.  XIV.— Part  I.  F 
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JV^'  jurists  on  both  sides  of  this  question,  because  the  matter  had 
—  ^     been  practically  settled  by  the  highest  authorities  in  our  law, 

ABd'o^ra.  ^  ^*'  heuck  as  the  year  1632,  Hugo  Grotius  was  asked  ti 
advise  upon  the  following  question : — A  Hollander  married 
a  young  lady  from  Yriesland  at  Amsterdam.  She  had 
certain  property  in  Yriesland,  and  the  marriage  was  con- 
tracted, after  the  consent  of  the  parents  of  the  bride  had 
been  obtained.  The  question  was  whether  the  husband 
could  sell  the  property  of  his  wife  and  invest  the  proceeds  as 
he  thought  fit  The  answer  of  Grotius  was  as  tbllows :  **  I 
am  of  opinion  that  the  husband  has  the  power,  for,  according 
to  the  customs  of  Holland,  where  the  marriage  was  con- 
tracted, community  of  property  ensued,  in  the  absence  of  an 
antenuptial  contract,  and  the  husband  is  entitled  to  the  full 
and  free  administration  of  the  property  during  marriage. 
The  fact  that  different  customs  may  prevail  in  Yriesland 
does  not  affect  the  case,  because  we  must  have  regard  to  the 
custom  of  the  place  where  the  marriage  was  contracted* 
The  reasons  are  not  only  because  the  custom  as  to  the 
marital  power  relates  principally  to  persons  and  only  second- 
arily to  property,  but  also  because  the  custom  is  of  such  a 
nature  as  if  there  had  been  an  express  contract  at  the  time 
of  marriage,  that  property  situated  in  countries  where  com- 
munity does  not  prevail  should  come  into  community 
tcmjuam  ex  contractu^*  (See  Opinions  of  Grotius,  translation 
of  De  Brnyn,  p.  138.)  Yoet,  in  his  treatise,  De  famUia 
ereiscenda^  took  a  somewhat  different  yiew,  but  he  afterwards 
changed  his  opinions,  and  in  his  Commentaries  (23,  2,  85), 
he  adduced  long  and  elaborate  arguments  in  support  of  the 
yiew  that  the  community  of  property  created  by  the  law  of 
the  matrimonial  domicile  includes  immovable  property 
situated  in  another  country  if  the  law  of  that  country  does 
not  require  a  more  formal  mode  of  transfer.  He  adds  that 
where  such  a  formal  mode  of  transfer  is  required,  a  personal 
right  of  action  arises  to  compel  tnmsfer  in  due  and  solemn 
form.  Yoet  (23,  2,  87)  further  discus'^es  the  question 
whether  change  of  domicile  can  alter  the  conditions  under 
which  parties  have  agreed  to  marry.  ** If,"  says  he,  "on 
entering  into  marriage  according  to  the  law  of  the  husband's 
domicile,  universal  community  of  all  property  between  the 
spouses  was  introduced,  or  on  the  other  hand  was  excluded. 
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and  tlien  after  a  lapse  of  time  through  change  of  mind  the  ^H^i^ 
spouses  change  their  domicile,  for  instance  if  they  should  go  Qi^{^i  ^ 
from  Holland  or  Utrecht  to  Vriesland,  where  the  legal  ^^^glJJ,^ 
results  of  marriage  differ,  and  only  the  community  of 
acquisitions  is  introduced  by  marriage— such  removal  by 
itself  alone  cannot  alter  the  community  as  once  introduced, 
but  in  the  new  domicile  that  will  remain  which  has  been 
introduced  and  that  will  continue  excluded  which  was  at 
first  excluded."  In  the  case  of  Blatchfard  ts.  Blatchford 
(1  K  D.  G.  p.  365)  it  was  held  that  the  rights  of  a  wife  to 
her  husband's  estate,  where  no  antenuptial  contract  exists, 
depend  upon  the  law  of  the  matrimonial  domicile  and  cannot 
be  enlarged  by  the  subsequent  change  of  domicile  to  a 
country  where  the  law  grants  to  the  enrviving  widow  a 
larger  share  in  her  husband's  property.  Bell,  J«,  founded 
his  judgment  mainly  on  the  passage  just  cited  from  Yoet, 
and  Watebhsyeb,  J.,  while  holding  that  the  question  at  issue 
was  settled  by  the  Proclamation  of  12th  July,  1822,  added 
that  "  the  great  body  of  civil  lawyers  agree  with  Voet  in  up- 
holding the  ubiquity  of  the  matrimonial  domicile  by  virtue 
of  the  tacit  contract  which  is  everywhere  of  legal  obliga- 
tion." In  the  subsequent  case  of  Black  vs.  Black's  Executors 
(3  Juta,  200),  parties  who  had  been  married  in  Scotland 
changed  their  domicile  and  came  to  reside  at  the  Cape,  and 
the  question  arose  as  to  the  rights  of  the  wife  and  of  her 
heirs  ab  intestato  in  respect  of  immovable  property  acquired 
by  the  husband  in  this  Colony.  It  was  not  even  contended 
that  the  change  of  domicile  gave  the  wife  any  different  rights 
in  respect  of  immovable  property  situated  here  from  those 
which  she  would  have  enjoyed  in  Scotland.  It  was  admitted 
that  the  law  of  Scotland  must  prevail,  and  the  only  question 
to  be  decided  was  what  the  law  of  Scotland  was.  In  the 
present  case  it  is  not  stated  where  the  money  came  from  to 
pay  for  the  property  purchased  in  England.  We  may 
assume,  however,  that  the  money  was  paid  by  the  husband 
himself.  That  money  at  all  events,  until  paid  to  the  vendor, 
formed  part  of  the  community  between  the  spouses.  Does 
the  fact  that  it  is  invested  by  the  husband  in  the  purchase, 
in  his  own  name,  of  land  situated  in  England,  deprive  the 
wife  of  her  share  in  the  community  ?     If  such  were  the  law, 

a  husband  married   here  in   community  of  p»'operty,  wlio 
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iw.  wishes  to  deprive  his  wife  of  her  share,  might  change  their 
— ■ '  domicile  to  a  foreign  country  where  commnnity  does  not 
^^^^9^  exist  and  then  with  impunity  obtain  the  wife's  share  for 
himself  by  inyestiug  the  whole  of  the  partnership  in  im- 
movable property  situated  in  such  foreign  country.  In 
this  Colony  parents  often  prefer  to  see  their  daughters 
married  in  community  instead  of  by  antenuptial  contract, 
because  they  consider  the  tacit  contract  of  community  of 
more  advantage  to  their  daughters.  All  the  advantage 
might,  however,  be  lost  if  the  husband  had  it  in  his  power 
by  a  subsequent  change  of  domicile  and  purchase  of  land  in 
the  new  domicile  to  transfer  his  wife's  property  to  himself. 
In  answer  to  the  first  question  the  Court  is  of  opinion  that 
the  immovable  property  in  England  falls  within  the  com- 
munity of  property  created  by  the  marriage.  In  answer  to 
the  second  question,  the  Court  is  of  opinion  that  the  change 
of  domicile  of  the  parties  has  no  effect  upon  their  respective 
rights  in  regard  to  the  said  immovable  property. 

Buchanan  and  Maasdobp,  J  J.,  concurred. 

[PlaintiflTf  Attorney!,  J.  &  H.  RciD  &  Nephew.  1 

Defendantt*  AttomeTS,  Fairbridoe,  Ahdbewb  k  Lawton. J 


Jones  vs.  Matthbws. 
Insolveney — Fideicommissum — Vesting — Conditional  legacy. 

In  the  absence  of  any  indications  of  a  contrary  intenticn  in 
the  vjiJl  property  lequeaihed  subject  to  a  fideicommissum 
does  not  vest  in  the  fdeicommissary  legatee  until  the 
expiration  of  the  previous  fiduciary  interest. 

Certain  hmd  having  heen  bequeathed  to  the  defendants  mother 
subject  to  a  fideicommissum  upon  her  death  in  his 
favour  he  became  insolvent,  whereupon  the  plaintiff  pur- 
chased the  insolvent's  expectancy  from  the  trustee.  The 
defendants  mother  died  after  the  account  of  the  insolvent 
estate  had  been  confirmed.  Held,  that  the  plaintiff  uhxs 
not  entitled  to  recover  the  property  from  the  defendant. 


Matthewi. 
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The  ease  of  Van  Breda  vs.  The  Master  (7   Juta,  360) 

approved. 
Quin  vs.  Baartman  (Buck  1870,  p.  78)  overruled. 

Action  by  C.  T.  Jones  against  G.  F.  Matthews  indiYidoally        i89y. 
and  in  his  capacity  as  executor  testamentary  of  the  estate        n  m'. 
of  the  late  Jane  Matthews  for  a  declaration  of  riirhts  to  and     Jonenw. 
transfer  of  certain  land. 

PlaintifiTs  declaration  set  out  that  on  April  27thy  1852, 
one  John  Parkin,  the  father  of  Jane  Matthews  and  grand- 
father of  G.  F.  Matthews,  the  defendant,  by  his  will  be- 
queathed inter  alia  to  his  daughter  Jane  Matthews,  wife 
of  John  Matthews,  certain  lots  of  ground  situated  at  Port 
Elizabeth,  upon  trust  that  she  should  stand  possessed  of  ihe 
same  and  be  entitled  to  receive  the  annual  rents,  income, 
and  profit  arising  therefrom  during  her  lifetime ;  and  that 
after  her  death  the  whole  of  the  said  property  should  revert 
to  and  become  the  property  free  and  unencumbered  of  the 
lawful  issue  of  his  said  d&ughter,  who  should  then  be  living, 
in  equal  shares,  and  should  forthwith  be  transferred  to  their 
joint  names,  and  from  thenceforth  be  and  remain  for  their 
joint  use  and  benefit  and  be  at  their  sole  and  absolute 
disposal  The  testator  Parkin  further  directed  by  his  will 
that  the  property  should  upon  the  marriage  or  majority  of 
his  daughter  Jane  Matthews  after  his  death  be  transferred 
to  her  in  trust  and  subject  to  all  the  provisions  and  con- 
ditions of  the  will.  John  Parkin  died  on  the  13th  October, 
1856,  leaving  the  will  of  full  force  and  effect,  and  on  the 
3lBt  December,  1858,  the  property  was  duly  transferred  to 
Jane  Matthews  subject  to  the  provisions  of  the  will.  She 
enjoyed  the  rents  and  use  of  the  property  during  her  life- 
time. She  died  on  19th  September,  1896,  leaving  two 
children,  viz.  the  defendant  and  a  daughter  Elizabeth  and 
also  a  grandchild  whose  father  survived  John  Parkin  but 
predeceased  Jane  Matthews.  On  the  15th  May,  1882, 
defendant's  estate  was  compulsorily  sequestrated  as  insolvent^ 
and  one  W.  A  Currey  was  appointed  trustee  thereof.  Defen- 
dant thereafter  notified  in  writing  to  his  trustee  the  existence, 
as  an  asset  in  his  estate,  of  the  rights  under  the  will,  and 
the  trustee,  after  advertisement  in  the  OazeUe  and  other 
papers,  sold  all  the  insolvent's  rights,  both  present  and  future, 
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iM>.        to  plaintiff  for  the  earn  of  £200,  which  was  paid  on  the 

»»  ^•'      24th  April,  1883,  and  which  was  subsequently  distributed 

joDMof.      as  an  asset  in  the  estate.    Plaintiff  received  full  and  formal 
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cession  in  writing  from  the  trustee  of  all  the  insolv^it's 
interests  under  the  wilL  (The  cession  will  be  found  set  out 
below.)  Tlie  final  liquidation  and  distribution  account  in 
the  insolvent  estate  was  afterwards  duly  confirmed,  and 
insolvent  was  rehabilitated  on  July  24th,  1887,  but  there 
remained  a  deficiency  in  his  estate  of  £4700.  The  sale  was 
made  with  the  full  knowledge  and  consent  of  defendant,  who 
both  before  and  after  the  rehabilitation  acquiesced  in  and 
acknowledged  the  sale.  The  trustee  had  notice  of  the  action 
and  raised  no  objection  to  plaintiff's  claim,  which  was  (a) 
an  order  declaring  that  he  was  entitled  to  one-third  share 
of  the  property  left  by  will  and  that  defendant  was  not 
entitled  thereto;  (b)  an  order  compelling  defendant  to  do 
all  things  in  his  power  necessary  to  enable  plaintiff  to  obtain 
transfer  of  the  said  one-third  share,  and  (e)  costs  of  suit. 

Defendant  in  his  plea  alleged  that  the  above  allegations 
did  not  constitute  any  cause  of  action  against  him.  He 
htated  that  he  had  no  recollection,  and  denied  tliat  he 
notified  bis  trustee  of  the  existence  of  any  rights  under  the 
will  as  an  asset  of  his  estate,  but  he  admitted  that  his 
trustee  in  May,  1883,  purported  to  sell  and  cede  and 
plaintiff  purported  to  buy  all  his  right,  title,  and  interest  in 
the  expectancy  of  his  (defendant)  under  the  will.  He 
admitted  that  he  had  knowledge  of  and  did  not  object  to  the 
sale  by  the  trustee,  and  stated  that  even  after  the  death  of 
his  mother  on  19th  September,  1896,  and  until  recently  he 
was  under  the  erroneous  impression  that  plaintiff  was  legally 
entitled  to  his  (defendant's)  share  in  the  property.  He  took  up 
the  position  that  the  trustee  never  at  any  time  had  in  law, 
under  sect  48  of  Ord.  6  of  1843  or  otherwise  any  right,  title, 
or  interest  in  or  to  the  defendant's  expectancy  under  the  wilL 

He  alleged  that  his  mother  (Jane  Matthews)  was  fiduciary 
legatee  of  the  property,  and  that  at  no  time  before  the  con- 
firmation of  his  account  and  plan  of  distribution,  nor  at  any 
time  before  his  mother's  death,  was  any  right  vested  in  him 
(defendant).  He  stated  that  his  trustee  did  not  in  law  sell 
anything  to  plaintiff,  and  that  he  (defendant)  was  not  bound 
in  law  by  the  transaction  between  the  trustee  and  plaintiff. 
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Wherefore  he  prayed  that  plaintiff's  claim  might  be  dis-        i8»»- 
missed  with  costs.  -  ^' 

As  executor  testamentary  of  his  mother's  estate,  and  if  the  ^S^wb. 
above  plea  were  deemed  insa£Soient,  defendant  raised  a 
claim  for  improyements,  and  stated  that  plaintiff  could  not 
demand  the  property  till  the  claim  was  paid.  This  plea 
was  specially  answered  by  the  replication,  but  it  is  not 
necessary  to  be  set  forth  for  the  purposes  of  this  report 
The  replication  otherwise  was  general.  The  document  of 
cession  by  W.  A.  Currey,  the  trustee  of  defendant's  estate 
ceded,  assigned  and  made  oyer  to  C.  T.  Jones  or  his  order, 
heirs,  executors,  administrators  or  assigns  all  his  (the 
trustee's)  **  right,  title,  and  interest  to  and  in  the  expectancy 
of  the  insolvent"  under  the  will  for  value  received.  The 
evidence  led  supported  the  facts  as  above  set  forth. 

Irmes,  Q.O.  (with  him  Jane8\  for  plaintiff:  There  is  not 
much  dispute  as  to  the  facts.  The  question  is  whether  the 
trustee  had  in  law  the  power  to  sell  defendant's  right  to 
the  inheritance  at  the  date  of  the  sale.  It  must  be  admitted 
that  Mi-8.  Matthews  was  a  fiduciary  and  her  surviving  children 
the  fideicommissaries.  Though  this  is  so  it  does  not  follow 
that  no  right  comes  to  the  fideicommissary  heirs.  In 
Qmn  vs.  Baartman  (Buch.  1870,  p.  78)  a  right  to  AJidei- 
eommissum  was  purchased  by  a  land  fide  purchaser,  and  this 
was  sustained.  If  plaintiff  now  fails  the  case  must  be 
overruled.  That  case,  however,  went  upon  strict  interpreta- 
tion of  the  Insolvent  Ordinance,  apart  from  question  of 
fideuu)mmi8mm,  Qudn's  case  was  discussed  in  Nortje  vs. 
NoHje  (6  Juta,  p.  9) ;  Strydomys.  Sirydom  (11  S.  C.  R.  p.  425), 
which  was  a  case  of  a  usufruct  and  not  of  a  fideicommiasum. 
In  two  cases  th^  Court  criticised  Qudn's  case  from  point  of 
view  of  Insolvent  Ordinance.  In  re  Zipp  (Buch.  1878, 
p.  132) ;  De  Oeest's  Executors  vs.  De  Oeest  (4  Juta,  p.  95). 
There  is  a  distinction  between  rights  transmissible  to  heirs 
by  common  law  and  rights  vesting  in  a  trustee  by  sect.  48  of 
Ord.  6  of  1843. 

[Buchanan,  J.,  referred  to  Vcm  Breda  vs.  The  Master 
(7  Juta,  360).] 

Ord.  6  of  1843,  sect  46,  vests  all  insolvent's  rights  in 
Master,  and  sect  48  divests    the  Master   and  vests  them 
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IW7.       in  trastee,  but  the  words  nsed  are  not  the  same,  thongh 

Feb.  SS.  '  o 

M  »•.  practically  not  very  different.  The  words  of  sect.  48  are 
MA^m.  ^^^7  wide.  The  words  '^  as  to  which  any  right  of  reverdon 
shall  then  be  yeeted  in  him"  do  not  fignre  in  Ord.  64. 
The  point  is  what  is  the  meaning  of  these  words.  The  words 
prey  ions  to  these  are  sufficient  to  yest  in  trustee  all  in- 
solyent's  rights  in  future.  The  words  must  therefore  include 
something  more.  This  right  of  defendant  was  a  spes  wc- 
eessianis  and  an  asset  in  his  estate.  He  could  haye  sold  it 
and  therefore  his  trustee  could,  as  he  succeeded  to  all 
insolyent*s  rights.  Such  a  claim  could  be  proyed  against  an 
insolvent  estate.   Hiddingh  ys.  Batihaix  (Buoh.  1877,  p.  36). 

[De  Yilliers,  C  J. :  Because  by  sect  81  of  Ord.  6  of  1843 
proof  of  contingent  debts  is  allowed.] 

The  words  in  sect.  48,  **  right  of  reyersion  yested  in  him," 
amount  to  the  same  thing.  Such  rights  can  be  sold. 
Ex  parte  Burger  (4  Sheil,  p.  105),  where  a  ipes  sueoestionis 
was  sold.  The  claim  in  this  ease  does  not  depend  on  the 
caprice  of  anyone  to  make  it  yest,  but  on  the  natural  course 
of  eyents,  and  so  is  something  more  than  merely  contingent. 
Lamge  ys.  Lieaehing  (Foord's  Bep.  p.  55;,  where  it  was  held 
that  fideicommissary  heirs  may  register  their  rights  in  the 
Deeds  Office.  The  insolyent  has  acquiesced  in  the  sale 
since  his  rehabilitation  and  before  it.  He  knew  of  the  sale. 
He  included  his  right  in  his  schedules.  Eyery  right  he  bad 
under  the  will  was  sold. 

8earle^  Q,G.  (with  him  Benjamin\  for  defendant :  The  case 
must  be  decided  on  sect  48  of  Ord.  6  of  1843.  Nothing 
can  pass  to  the  trustee  which  is  not  yested  in  the  insolvent 
at  the  time  of  his  insolvency.  All  the  cases  decide  this. 
In  Quin  vs.  Baartman  (Buch.  1870,  p.  78),  the  Court  must 
have  held  that  it  was  really  a  case  of  fideicommiatwn. 
Strydom  vs.  Strydom's  Trustee  (11  S.  C.  R  p.  425)  is  much 
stronger  and  decides  that  there  must  be  something  yested  to 
pass  to  trustee.  The  words  **  right  of  reversion  "  in  sect.  48 
of  Ord.  6  of  1843  refer  to  a  case  where  a  life  interest  is  given 
to  some  one  else  and  the  insolvent  has  only  nuda  proprietas. 
As  to  proof  of  a  contingent  claim,  see  Copestake  vs.  Alexander 
(2  Juta,  p.  137).  Van  Breda  ys.  Master  of  Supreme  Court 
(7  Juta,  p.  360)  is  conclusive  in  defendant's  favour.  There 
is  DO  vesting  in  this  will  as  has  already  been  decided  in 
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Board  V8.  Titterton  (13  S.  C.  R.  p.  164).    There  was  nothing      ^w»>, 
to  sell — it  was  merely  chance  if  testator  died  before  Mrs.        »»  ^- 
Matthews  or  she  again  before  defendant    Trustee  can  only     ^l^^^ 
sell  rights  vested  at  time  of  insolvency.    Bas'  Trustee  vs. 
De  Ehrck's  Eaeevior  (7  Juta,  p.  113).    There  is  no  question 
of  contract  between  defendant  and  plaintiff,  as  the  parties 
never  came  into  contact  at  all,  and  so  defendant's  acqui- 
escence cannot  affect  the  case.    Jones  bought  only  what  was 
vested  in  the  trustee  or  came  in  before  the  confirmation  of 
the  account.    He  bought  this  chance  and  it  failed. 

Innes,  Q.C.^  in  reply  :  The  Legislatare  must  have  intended 
that  rights  not  usually  transmissible  to  heirs  by  common 
law  should  go  to  the  trustee  by  sect.  48  of  Ord.  6  of  1843. 
De  Gkest'e  case  (4  Juta,  p.  95).  This  case  and  QwirCa  case 
(Buch.  i870»  p.  78),  and  sect  49  of  Ord.  6  of  1843,  all  seem 
to  show  that  trustee  acquires  more  than  is  transmissible  to 
heirs.  Breda's  case  (7  Juta,  p.  860)  was  not  one  of  Jidei- 
eommissum — the  domimum  in  land  was  in  testator's  estate* 
There  was  no  fiduciary.  A  fideioommissary  has  a  tangible 
and  saleable  right  which  can  be  registered  also.  Matthews 
bad  no  right  transmissible  to  his  heirs,  but  the  trustee  is  in  a 
different  position. 

Cur.  ad.  vuU. 

Posted.,  Februarv  26th :— 

Db  Villiees,  C.J.:  The  plaintiff  purchased  from  the 
trustee  of  the  defendant's  estate ''  the  riglit,  title,  and  interest 
of  the  insolvent  to  and  in  the  expectancy  of  the  insolvent, 
under  the  will  of  John  Parkin,  dated  the  27th  of  April, 
1852."  Quite  independently  of  the  use  of  the  term  "ex- 
pectancy," the  plaintiff's  Counsel  has  candidly  admitted  that 
the  will  created  sl  fideicommdssumy  and  that  the  legacy  to  the 
defendant  was  intended  to  be  conditional  upon  his  surviving 
his  mother,  who  was  the  fiduciary  legatee*  In  the  absence, 
therefore,  of  indications  to  the  contrary  in  the  will,  the 
testator  must  be  held  to  have  intended  that  the  legacy 
should  not  vest  until  the  condition  had  been  fulfilled,  or  in 
other  words,  until  the  death  of  the  mother  during  the 
defendant's  lifetime.    Such  is  the  clear  effect  of  the  decision 
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mi.  of  tliis  Court  in  Van  Breda  va.  Master  (7  Jata,  360),  and  if  a 
■>  iw.  different  conclusion  is  to  be  deduced  from  the  decision  in 
Jon«  w*  Qudn  TS.  Baartman^  then  it  must,  once  for  all,  be  said  that 
the  latter  case  can  no  longer  be  supported.  The  Court  has, 
however,  on  more  than  one  occasion,  pointed  out  that  the 
ca<5e  of  Q^in  vs.  Baartman  (Buch.  1870,  p.  78)  was  very 
briefly  reported,  and  that  the  grounds  of  the  judgment  are 
somewhat  obscure.  The  defendant  has  survived  his  mother, 
but  before  her  death  the  account  of  his  estate  had  been 
confirmed.  He  therefore,  under  the  126th  section  of  the 
Insolvent  Ordinance,  was  entitled  to  the  land  as  being 
property  which  "  reverted,  descended,  or  was  devised  to  him 
in  metnner  other  than  by  virtue  of  a  right  of  reversion  which 
was  vested  in  him  at  the  date  of  the  sequestration  ot  his 
estate."  In  the  ease  of  Quin  vs.  Baofimanf  as  well  as  in  the 
present  case,  the  English  law  was  relied  upon  as  supporting 
the  contention  that  the  insolvent's  contingent  interests  are 
transmitted  to  the  trustee  of  his  estate,  but  the  language  of 
the  48th  section  of  our  own  Ordinance  is  very  different  from 
that  of  the  Acts  which  establish  the  rule  in  England.  It  is 
said  by  Bobson  (on  Bankruptcy,  7th  ed.  p.  479),  that  '^all 
contingent  and  executory  estates  and  interests  to  which  the 
bankrupt  is  entitled  will  vest  in  his  trustee,"  and  in  support 
of  this  view  he  cites  Higden  vs.  WiUiamson-  (3  P.  W.  132). 
There  it  was  certainly  held  that  a  contingent  interest  or 
possibility  in  a  bankrupt  is  assignable  by  the  Oommissioners, 
and  the  re^asons  are  thus  stated  by  Lord-Chancellor  King : 
*^  Partly  because  the  bankrupt  himself  might  have  departed 
with  this  contingent  interest;  also  for  that  .  •  .  the  word 
poasibtlUff  is  in  all  the  later  statutes  touching  bankruptcy." 
In  5  Geo.  2,  c.  30,  the  words  are,  "  all  such  effects  of  which 
the  party  was  possessed  or  interested  in,  or  whereby  he  hath, 
or  may  expect  any  profit,  possibility  of  profit,  benefit  or 
advantage  whatsoever."  Unfortunately  for  the  plaintiff 
our  law  has  not  spread  the  net  wide  enough  to  embrace 
contingent  interests  such  as  that  which  is  now  in  question, 
and  the  judgment  of  the  Court  must  be  for  the  defendant 
with  costs. 

BucHANAK,  J.:   The  rights  sold  by  the  trustee  to  the 
plaintiff  were  those  conferred  upon  the  trustee  by  the  48th 
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section  of  the  Insolvent  Ordinance,  and  these  again  were  j-eS^is 
what  were  transferred  from  the  insolvent  to  the  Master  by  »  ^ 
the  46th  section.  These  sections  enact  that  the  effect  in  law  ^^1^^^ 
of  sequestration  shall  be  to  ^  divest "  the  insolvent  and  to 
**  vest "  in  the  Master,  and  subsequently  in  the  trusteef  the 
insolvent's  present  and  future  *'  estate."  These  provisions,  I 
think,  require  that  there  must  be  an  estate  vested  at  the 
time  of  sequestration.  The  following  words  of  the  48th 
section  seem  to  me  to  confirm  this  view,  for  they  further 
confer  upon  the  trustee  any  right  of  reversion  then  vested 
in  the  insolvent.  So  much  as  to  present  property.  As  to 
future  property,  the  section  goes  on  to  give  the  trustee  a  title 
to  any  property  which,  after  the  date  of  sequestration  and 
before  the  confirmation  of  the  account  and  plan  of  distribu* 
tion,  may  be  purchased  or  acquired  by  the  insolvent,  or  may 
revert;  descend,  or  be  devised,  or  come  to  him.  This  does 
not  include  a  mere  spes  mccemonisy  or  contingency,  not 
during  that  time  vested  in  the  insolvent.  After  the  con- 
firmation of  the  liquidation  account,  the  insolvent  acquires 
property  for  himself,  subject,  of  course,  to  the  liability  of 
execution  until  his  rehabilitation  is  obtained.  In  this  case 
it  is  admitted  that  the  insolvent  had  no  vested  interest  at 
the  date  of  sequestration,  and  that  the  property  did  not 
accrue  until  long  after  both  the  confirmation  of  the  account 
and  the  insolvent's  rehabilitation.  All  the  decisions  of  this 
Court,  with,  it  is  contended,  the  exception  of  the  case  of 
Quin  vs.  Baartman^  have  clearly  been  based  on  the  fact  that 
Testing  bad  taken  place  at  the  date  of  sequestration.  As  t6 
the  case  of  Qtiin  yq.  Baartman  (Bucb.  1870,  p.  78),  the  report 
shows  that  the  arguments  of  Counsel  in  that  case  were 
directed  mainly,  if  not  entirely,  to  the  question  of  vesting, 
and  that  the  judgment  is  founded  ou  that  issue  being 
affirmatively  decided.  It  is  possible  that  the  uncertain 
terms  of  the  will  in  that  case  raise  a  doubt  whether  or  not 
as  a  fact  a  vesting  had  taken  place,  and  it  is  that  doubt 
which,  I  think,  has  created  the  difficulty  which  has  beeu 
felt  in  reconciling  that  decision  with  the  more  recent  judg- 
ments. Whether  or  not  it  was  a  sound  deduction  to  draw 
from  that  will  that  there  had  been  a  vesting,  yet  it  seems 
from  the  report  that  the  Court  so  found,  and  having  found 
on  that  issue  in  favour  of  a  vesting,  it  followed,  as  a  matter 
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F?''  of  course,  that  the  property  in  question  had  passed  to  the 
»*  ^      trustee.    If  that  is  the  correct  ground  of  the  decision,  then 

^2^»^  Qain  vs.  Baartman  falls  into  line  nith  all  the  subsequent 
cases ;  and  there  is  no  decision  on  record  to  the  effect  that  a 
merely  contingent  and  unvested  interest  passes,  by  operation 
of  law,  under  the  48th  section  to  the  trustee.  This  judg- 
ment now  definitely  settles  that  it  does  not  The  proyisions 
of  the  old  Ordinance  Na  64  were  more  against  the  insolvent 
than  is  the  present  law.  His  lordship,  the  Chief  Justice, 
has  shown  that  the  words  of  the  old  English  statutes  were 
much  wider  than  those  used  in  our  Ordinance.  Since  the 
adjournment,  I  have  referred  to  the  discussion  on  the  48th 
section  in  the  old  Legislation  Council  at  the  time  of  the 
alteration  of  our  law,  and  I  find  it  was  expressly  intended  to 
make  our  law  more  restrict'Cd  in  operation  than  was  the 
English  law  at  that  time.  I  concur  in  judgment*  being 
given  for  the  defendant  with  costs. 

Maasdorp,  J.,  concurred. 

C Plaintiff's  Attorneys  Scamlen  k  Stfret.         1 
Delendaat's  AUomeya,  Vak  Zti.  It  BDi8tfurvi.J 


TbEGIDGA  &  Co.  V9.  SlVEVITBIGHT,  N.  O. 

Carriers — BaUtoay  Department — Preetor's  edict — 
Negligence — Cattle — Damage, 

The  Bailway  Department  are  liable  for  the  nan-^livery  of 
catUe  entrusted  to  them  for  oonveya/nce  by  railway.  The 
responsibility  of  the  Department^  as  carriers  by  land,  is 
the  same  as  that  of  carriers  by  water. 

Where  one  of  several  head  of  cattle  belonging  to  the  same 
owner  is  injured  through  being  trampled  upon  by  the  rest 
while  being  conveyed  by  railway,  the  Department  is  not 
liable  for  the  loss  in  the  absence  of  proof  that  it  was  an 
improper  mode  of  conveyance  to  place  several  oxen  loose 
in  one  truck,  or  that  the  injwry  was  otherwise  facilitated 
ml^'n  through  negligence  on  the  part  of  the  Department. 

Uarohl. 

Tregid^ft  Co.      The  plaintiffs,  a  firm  of  butchers  carrying  on  business  at 
M.  g«]jri8»»t.  Mowbray  and  elsewhere,  sued  the  Cape  Government  to 
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recover  certain  sums  of  money  for  stock  delivered  short  by        »»«» 
the  Railway  Department.  M»roh  i. 

The  declaration  averred  that  the  Railway  Department,  J]^^***^!; 
acting  as  common  carriers,  received  from  plaintiffs'  agents  ^-  ^• 
in  the  country  certain  three  consignments  of  cattle,  which, 
as  such  common  carriers,  the  Department  undertook  to 
convey  and  deliver  in  good  order  to  the  plaintiffs  at 
Mowbray,  for  which  service  the  plaiutiffs  paid  the  usual 
carriage.  That  not  regarding,  and  neglecting  its  duty  in 
the  premises,  the  Department  failed  to  deliver  one  ox  out  of 
each  of  the  said  three  consignments,  of  the  value  in  all  of 
£35;  and,  further,  delivered  another  ox  out  of  the  third 
consignment  not  in  good  order,  but  in  a  damaged  condition, 
and  depreciated  in  value  to  the  extent  of  £5  sterling,  and 
the  said  third  consignment  was,  moi*eover,  unduly  and 
unreasonably  delayed  in  transit;  whereby  the  plaintiffs 
were  entitled  to  demand  delivery  of  the  said  three  oxen,  or 
the  payment  of  their  value,  and  of  the  damages  aforesaid. 

The  defendants  pleaded,  as  to  one  consignment,  that  they 
had  received  only  sixty-three,  and  not  sixty-four  head  of 
cattle  as  alleged,  and  that  they  had  duly  delivered  the 
same.  As  to  the  remainder,  that,  though  the  Department 
had  used  all  due  care  and  diligence,  when  the  other  two 
consignments  arrived  at  Middelburg  Bead  Station,  it  was 
found  that  two  oxen  were  so  seriously  injured  by  having 
been  trampled  upon  by  the  other  cattle  in  the  trucks,  that 
it  was  deemed  necessary  to  remove  them  from  the  trucks,  as 
they  were  unable  to  continue  the  journey ;  and  the  Depai-t- 
ment,  acting  in  the  best  interests  of  the  plaintiffs,  sold  the 
i^id  oxen  for  and  on  account  of  the  plaintiffs  for  £7  10«., 
which  sum,  before  action,  had  been  tendered  to  plaintiffs, 
but  refused  by  them. 

There  was  little  dispute  on  the  facts.  The  railway 
receipts  showed  sixty-four  oxen  received  in  the  first  con- 
signment, and  only  sixty-three  delivered.  It  was  suggested 
tliAt  the  numbers  alleged  to  have  been  received  were 
wrongly  stated,  as  the  missing  ox  could  not  be  traced.  The 
practice  of  the  Department  was  to  supply  good  trucks,  and 
the  owners  of  the  cattle  themselves  loaded  them  on  to  the 
trucks.  It  was  shown  that  it  was  no  unc(Hnmon  thing  for 
an  ox  to  be  down,  or  fall  down  in  transit,  and  when  this 
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im.       was  60,  the  ox  conid  not  ^et  up  again,  and  would  be  trample 

Maroh  1.      upon  by  the  others  in  the  trucks.    No  accident  happened  to 

w!^^eSri  ht  ^^^  treAn  conyeying  these  oxen,  and  there  was  no  undue 

^•o-        delay  in  transit,  the  journey  ordinarily  taking  four  days 

from  the  frontier  to  Cape  Town.    Other  material  facts  are 

stated  in  the  judgments  given  below. 

^  tnneSf  Q.C.  (with  him  Staney),  for  the  plaintiffs,  contended 

that  the  Bailway  Department  were  in  the  position  of  common 
carriers^  and,  if  so,  it  followed  that  they  were  insurers  of  the 
property  entrusted  to  them.  The  plea  did  not  deny  the 
allegation  that  they  wei-e  common  carriers,  but  replied  that 
the  Department  had  used  due  care  and  diligence. 

[De  Yiluebs,  C  J*. :  What  is  the  law  of  this  country  as 
to  common  carriers  ?] 

I  submit  it  is  the  same  as  the  English  law.  The  Uability 
of  a  carrier  was  recognised  by  the  Civil  Law  {Digest^  4,  9y 
The  edict  referred  to  carriers  by  water,  but  the  same  liability 
attached  to  carriers  by  land.  Carriers  were  held  L'able 
unless  damage  resulted  from  vis  major,  or  damnunk  faidle 
(Voet,  4,  9,  2;  Vcm  Leeutoen,  Com.  4,  2, 10;  Cen.  For.  p.  1, 
b.  5,  c.  30,  s.  3 ;  Pechtus,  Op.  om.j  de  re  nauttca,  p.  818 ; 
L^ser,  €td  Pandeetas,  voL  1,  spec.  66,  p.  710).  The  question 
was  incidentally  raised  in  Naylor  vs.  Mtmnik  (3  Searle, 
p.  187),  and  again  in  Jones  vs.  Union  Steamship  Co.  (1  Juta, 
125),  and  was  discussed  more  in  detail  in  Stretton  vs.  Union 
Steamship  Go.  (1  Buch.  E.  D.  C.  Bep.  p.  315).  See  also 
Story  on  Bailments,  s.  488;  3  Surge,  pp.  693-7.  The 
Tariff  Book  issued  by  the  Department  recognised  their 
liability  as  insurers  (Begulation  130).  See  also  Act  19  of 
1861,  s.  20.  It  was  not  necessary  for  the  plaintiffs  to 
allege  or  prove  negligence ;  the  onus  of  proof  was  on  the 
defendants. 

Sheil,  Aiding  A.-O.  (with  him  Bisset),  for  the  defendants: 
Stretton^s  case  showed  that  there  were  very  considerable 
differences  between  the  English  and  Cape  laws  as  to  ih^ 
liability  of  carriers,  the  liability  being  greater  under  Engb'sh 
law.  From  Jones  vs.  Union  Steamship  Co.  (1  Juta,  125),  the 
liability  of  a  carrier  in  this  Colony  would  appear  to  be  that 
of  a  depository.  Even  if  the  English  law  applied,  there 
would  be  no  h'ability  if  the  death  of  the  caitle  arose  from 
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what  is  caUed  "  inherent  vice."    The  long-established  prac-     ^^^^^ 
tice  was  for  the  owners  to  accept  the  risk  of  loss  from  cattle      ^^'^  ^• 
falling  through  exhaustion,  or  otherwise,  and  being  trampled  ^^^^^^ 
upon.    Begulation  No.  137  allowed  for  a  drover  being  sent       ^'^ 
with  each  consignment.  (See  Kendall  vs.  L.  <&  8.  W.  Railway 
Co.,  L.  R.  7  Exch.  373;  Blower  vs.  Q.  W.  Railway  Co., 
L.  R.  7  0.  P.  655.)    There  had  not  been  any  negligence 
proved  against  the  Department. 

InneSy  in  reply :  As  to  Regulation  No.  137,  there  had  been 
no  plea  of  contributory  negligence. 

Ou/r.  ad.  vuU. 

Posted,  March  1 : — 

De  Yilliebs,  C.J. :  This  is  an  action  against  the  Railway 
Department  to  recover  damages  for  non-delivery  of  three 
oxen  which  had  been  consigned  to  the  plaintiffs,  and  for 
injury  done  to  a  fourth  ox  which  had  also  been  so  consigned. 
The  cattle  had  been  sent  by  railway  from  Queenstown  by 
the  plaintiffs'  agent  Fleischer.  The  first  ox  alleged  not  to 
have  been  delivered  to  the  plaintiffs  was  sent  in  a  large  troop 
filling  eight  cattle  trucks.  The  cattle  were  driven  into  the 
trucks  by  Fleischer  himself,  who  states  that  he  counted 
thera  while  they  were  in  a  kraal  adjoining  the  station,  and 
found  them  to  be  sixty-four  in  number.  He  is  supported  in 
this  statement  by  two  other  witnesses,  and  by  the  important 
fact  that  the  receipt  signed  by  the  station  master's  clerk  at 
Queenstown  and  sent  on  to  Mowbray  specifies  sixty-four  as 
being  the  number  of  oxen  consigned.  Strangely  enough, 
no  such  receipt  was  demanded  by  or  given  to  Fleischer  at 
the  time  of  the  delivery.  The  defendsmt  now  alleges  that 
only  sixty-three  were  delivered  to  the  Railway  Department^ 
but  the  only  evidence  given  in  support  of  this  allegation  is 
that  of  the  guards  who  accompanied  the  train  for  a  portion 
of  the  journey  between  Queenstown  and  Mowbray.  Each  of 
them  states  that  while  he  was  in  charge  no  oxen  could  have 
escaped  or  been  stolen  from  the  train,  but  such  evidence  is 
of  no  value  if  links  in  the  chain  of  proof  are  wanting.  No 
evidence  is  forthcoming  as  to  the  journey  from  Beaufort 
West  to  Mowbray.  In  the  face,  therefore,  of  the  receipt  given 
by  the  station  master's  clerk  at  Queenstown  it  is  impossible 
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vni.  to  hold  that  only  sixty-three  oxen  were  placed  in  the  trucks, 
iiardi  il  The  defendant  was  boaud,  in  the  absence  of  any  legal  excuse, 
Tregidc^  Co.  to  deliver  the  full  number  of  oxen  consicrned  and  must  pay 
ir.o.  the  full  value  of  the  missing  ox  which,  accordmg  to  the 
plaintiffs'  evidence,  amoonted  to  eight  guineas.  As  to  the 
two  other  oxen  which  were  not  delivered  to  the  plaintiff^ 
the  Bailway  Department  account  for  their  non-delivery  as 
follows.  On  their  arrival  at  Middelburg  Boad  Station  in 
separate  trucks  and  on  different  days,  each  of  the  two  was 
found  lying  down  and  badly  injured  from  being  trampled 
upon  by  the  other  oxen  in  the  truck.  There  were  six  in  each 
truck.  In  order  to  prevent  any  further  injury  the  station 
master  removed  the  injured  oxen  and,  acting  on  instructions 
from  the  Department,  he  had  them  sold  to  the  be^t  advantage. 
They  realised  the  sum  of  £7  10s.,  which  the  defendant  has 
tendered  to  the  plaintiffs.  If  they  had  not  been  removed 
from  the  trucks  they  would  in  all  probability  have  been 
trampled  to  death.  A  question  has  arisen  in  the  course  of 
the  argument  whether  the  Department  had  any  right  to  sell 
the  oxen,  but  assuming  that  this  right  did  not  strictly  exist, 
the  question  would  still  remain  whether  the  Department  is 
liable  for  the  injury  done  to  the  oxen.  If  the  Department  is 
so  liable,  the  damages  payable  to  the  plaintiffs  for  the  loss  of 
the  two  oxen  would  be  about  twenty  guineas,  but  if  the 
Department  is  not  so  liable  there  is  no  proof  of  damages 
beyond  the  sum  of  £7  10s.,  which  has  been  duly  tendered 
to  the  plaintiffs.  The  rmpprtant  question,  therefore,  to  be 
decided  is  whether,  under  the  ciraujnstances  disclosed  in  the 
evidence,  the  Depai-tment,  as  carriers  iw  hire,  are  liable  to 
make  gO(xi  the  loss  occasioned  by  the.  injury  done  to  the 
two  oxen.  In  England  the  well-established  rule  ia  that  a 
common  carrier  is  responsible  for  all  losses,  except  those 
occasioned  by  the  act  of  God  or  of  the  king's  enemies,  but 
even  then  such  responsibiUty  does  not  extend  to  losses 
occasioned  by  some  internal  defect  or  some  inherent  tendency 
to  damage  in  the  goods  carried.  Thus,  **  if  horses  or  other 
animals  are  transported  by  water,  and  in  consequence  of  a 
storm  they  break  down  the  partitions  between  them,  and  by 
kicking  each  other  some  of  them  are  killed,  the  carrier  will," 
according  to  Story  {on  Bailments,  s.  676),  "  be  excused,  and 
it  will  Le  deemed  a  loas  by  perils  of  the  sea."    In  this  Colony 
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tiie  liability  of  common  carriets  is  not  quite  so  wide  as  in  vi^';, 
England.  It  has  neyer  yet  been  expressly  decided  whether  Mwoh  i. 
the  Praetor's  edict  relating  to  innkeepers,  shipmasters  and  2!lJ5fji£^ 
stablekeepers  applies  in  this  Colony  to  carriers  by  land  as  ^-^ 
well  as  by  water.  In  the  Netherlands  the  dearth  of  authority 
on  this  point  may  be  accounted  for  by  the  fact  that  most  of 
the  carrying  trade  has  always  been  done  by  water,  but  it  is 
strange  that  in  this  Colony,  where  there  is  no  internal 
transport  by  water,  the  question  has  never  been  distinctly 
raised.  The  edict  of  the  Boman  Fradtor  extended  in  terms 
to  carriers  by  water  only,  but  the  reasons  stated  for  the  rules 
which  it  lays  down  are  equally  applicable  to  carriers  by 
land.  The  FrsBtor  declared  that  if  shipmasters,  innkeepers  and 
stablekeepers  did  not  restore  what  tbey  had  received  to  keep 
safe,  he  would  give  judgment  against  them  (Dig.  4,  9,  1). 
The  reasons  given  by  Ulpinn  for  this  edict  are  that  it  is  for 
the  most  part  necessary  to  place  confidence  in  such  persons 
and  to  commit  the  custody  of  things  to  them,  and  that  unless 
this  rule  were  thus  established  an  opportunity  would  be  afforded 
to  them  to  combine  with  thieves  against  those  who  trusted 
them,  whereas  they  now  have  an  inducement  to  abstain  fix)m 
such  frauds.  The  construction  placed  on  this  edict  was  that 
the  bailees  named  were  liable  in  every  case  of  loss  or  damage 
occasioned  by  theft,  injury  or  otherwise,  although  happening 
without  any  default  on  their  part,  unless  it  happened  by 
superior  force  or  by  what  was  called  '^  fatal  damage,"  as  for 
instance  by  shipwreck,  or  by  the  act  of  pirates.  Among 
instances  of  superior  force  being  used,  Voei  mentions  the 
cases  of  an  inn  or  a  stable  being  broken  into  by  burglars  and 
the  property  of  the  guest  or  the  horse  of  the  bailor  being 
stolen,  but  he  adds  that  if  the  theft  was  fiEU^ilitated  by  the 
negligence  or  default  of  the  innkeeper  or  stablekeeper,  he 
would  be  liable,  and  that  the  burthen  of  disproving  negligence 
lies  upon  him  {Voet^  4,  9,  2).  Yoet  does  not  mention  the  case 
of  carriers  by  land,  but  in  the  Uireehisehe  GonaultcUien 
(VoL  1.  c.  21),  such  carriers  appear  to  be  placed  on  the 
same  legal  footing  as  carriers  by  water.  Among  French 
writers  on  the  Civil  Law,  Domat  (B.  1,  t.  16,  ss.  3  &  4) 
holds  a  similar  view,  which  has  been  adopted  in  the  Code 
Civile  of  France  (Art.  1782,  &c.)  In  Nayhr  vs.  Munnik 
(3  Searle,  181),  which  was  a  case  of  a  carrier  by  land. 
Vol.  XIV.— Part  I.  G 
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INT.       feonarks  yrete  maAe  by  the  then  Chief  Jostioe  of  this  Court, 
M«|d^i.     ^Q(]  ^ere  ooncnrred  in  by  his  three  colleagues,  which  teod 

2jS^iht|  *^  ^^^^  ^^^^>  ^  *^^'  opinioii,  the  principlei  of  the  edict  wewi 
^'  ^'  equally  applicable  to  carriers  by  land.  ^  It  appears  to  me," 
said  HodgeSy  C.  J.,  **  that  a  carrier  who  undertakes  to  carry 
goods  is  bound  to  take  faithfol  care  of  those  goods,  and  is 
answerable  for  their  loss  eyen  in  the  case  of  tiieft.  It  is  for 
the  interest  of  the  public  that  this  rule  should  be  enforced, 
as  otherwise  a  door  would  be  opened  for  the  perpetraticm  of 
gross  frauds  when  goods  are  handed  over  by  their  owners  for 
the  purposes  of  transit"  Assuming  then  tiiat  carriers  by 
land  are  subject  to  the  same  responsibility  as  carriers  by 
water,  it  does  not  follow  that  the  defendant  is  liable  in  the 
present  case.  The  exceptions  to  the  rule,  as  laid  down  by 
the  Prsetor,  show  that  a  carrier  is  not  an  insurer  of  the 
safety  of  the  goods  intrusted  to  his  care.  But  Mr.  Innes 
contends  that  even  if,  by  Common  Law,  the  Department  are 
not  insurers  of  the  safety  of  cattle  carried  by  rail,  their  own 
regulations  cast  on  them  the  liability  of  insurers.  Under 
the  heading  **  Insurance  Bates,"  the  131st  Begulation  fixes 
the  rate  for  cattle  at  lOa.  for  every  £10  or  fraction  of  £10 
of  declared  yalue  abore  £12  for  151  miles  and  upwards^  and 
requires  that  ^the  insuraooe  premium  must  be  prepaid 
unless  a  special  i^reement  to  tiie  contrary  has  been  made 
with  the  traffic  managers."  This  insurance  premium  is  a 
special  charge  over  and  aboye  the  ordinary  freight.  It  can 
only  be  charged  on  the  declared  value  above  £12.  Die 
fact  that  no  insurance  rate  can  be  claimed  where  no  value 
has  been  declared,  or  where  the  declared  value  is  under  £12 
for  each  ox,  does  not  prove  that  oxen  are  insured  to  the 
extent  of  £12  by  Uie  payment  of  the  ordinary  freight  The 
ordinary  rates  for  the  conveyance  of  cattle  and  other  live 
stock  are  referred  to  in  the  132nd  Begulation  as  ^  freight^" 
and  not  as  *^  insurance  rates,**  and  it  is,  therefore,  impossible 
to  hold  that  the  Department,  by  acceptance  of  freight,  insured 
the  plaintiffs'  cattle  against  whatever  casualty  might  be&ll 
them  during  tiieii"  journey.  They  are  liable  for  any  injury 
done  to  the  cattle  by  their  negligence  or  the  negligoioe  of 
their  servants,  and  for  loss  by  theft  or  otherwise;  but  so 
long  as  they  take  all  reasonable  care>  they  are  not  liable  for 
damage  done  to  each  other  by  the  plaintiffs'  own  cattle.    If> 
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for  instancei  the  proper  mode  of  ooDveying  cattle  by  train     j^^^^ 

were  to  place  each  buUock  in  a  separate  boX|  and,  without     MMohiT 

the  consent  of  the  owner,  the  oxen  were  allowed  to  be  ''^**«5J?5? 

together  unfastened  in  a  truck,  the  Department  would  be       ^'^ 

guilty  of  negligence.    But  it  was  assumed,  in  the  present 

case,  that  the  usual  and  proper  mode  of  carrying  oxen  ia 

to  inclose  about  fi?e  or  six  in  a  truck  aiul  leave  theni 

standing  loose. 

It  was  proved  that  the  plaintifis'  own  agent  plaped  the 

cattle  in  the  trucks,  that  the  trucks  were  in  good  order,  and 

of  the  kind  usually  employed  for  cattle,  and  that  the  injury 

to  the  two  oxen  was  done  by  the  plaintiffs'  own  cattle.    The 

Department,  having  proved  these  iacts,  are,  in  my  opinion^ 

absolved  from    their  Common  Law  liability^  unless    the 

plaintiffs  prove  actual  negligence  on    their  part.     Such 

negligence  would  not,  it  is  true,  be  the  iounediate  cause  of 

the  damage ;  but  the  Department  would  be  liable  for  any 

harm  which  might  reasonably  have  been  expected  to  result 

from  their  negligence.    Thus,  if  it  had  been  proved  that,  by 

reason  of  carelessness  in  shunting  the  trains,  the  trucks  had 

been  shaken  with  unnecessary  severity  and  some  of  the  oxen 

knocked  down,  the  Department  would  be  liable  for  the  injury 

d(me  by  the  trampling  which  might  reasonably  have  been 

expected  as  the  result  of  such  carelessness.     But  in  the 

absence  of  any  proof  of  this  nature  the  Court  cannot  assume 

that  negligence  on  the  part  of  the  Department  caused  the 

plaintifis'  cattle  to  injure  each  other.    The  cattle  had  been 

driven  some  distance  before  they  were  placed  in  the  trucks, 

and  it  is  quite  as  likely  that  some  of  them  lay  down  from 

fatigue  as  tiiat  they  w^e  knocked  down  by  carelessness  in 

handling  the  train.    Every  facility  is  afforded  by  the  regular 

lions  for  the  conveyance  of  cattle  drovers  in  trains  carrying 

cattle,  and  the  Department  cannot  reasonably  be  expected  to 

provide  attendants  to  lift  up  any  cattle  which  should  happen 

to  lie  dow;a  or  &11.    In  cases  of  this  nature,  judges  must  be 

careful  not  to  import  their  own  knowledge  of  what  they  have 

known   to  occur.    As  frequent  travellers  by  railway,  they 

constantly  witness  the  greatest  carelessness  on  the  part  of 

subordinates  of  the  Department,  but  they  are  not  entitled  to 

assume  that  such  carelessness  was  exhibited  in  particular 

cases  coming  before. them.    In  the  present  case  we  only 

G  2 
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i9tT.        know  that  two  of  the  plaintiffs*  oxen  were  injured  by  their 

Muoh  i:     other  oxen  while  being  oonveyed  by  train,  and  in  the  absence 

Tr^wiipjaoo.  of  proof  that  such  injury  was  facilitated  by  the  defendant's 

K.  o.  negligenocy  I  am  of  opinion  that  the  plaintiffs  are  not  en- 
titled to  reooyer  more  than  the  amount  tendered.  As  to  the 
fourth  ox  which  arrived  at  Mowbray  in  an  injured  condition, 
that  injury  was  also  caused  by  trampling,  and  in  the  absence 
of  proof  of  the  defendant's  negligence,  the  claim  cannot  be 
allowed.  The  judgment  of  the  Court  must,  therefore,  be  for 
the  plaintiffs  for  the  sum  of  £15  18«.,  comprising  the  sums  of 
£8  8s.  and  £7  10s.  already  mentioned,  and  as  the  defendant 
has  only  tendered  the  sum  of  £7  10a.,  the  judgment  must  be 
with  costs. 

Buchanan,  J. :  In  concurring  in  the  decision  just  stated, 
I  only  wish  to  say  that  in  my  opinion  contracts  with  carriers 
are  governed  by  the  same  principles  of  law,  whether  the 
carriers  are  carriers  by  land  or  by  water.    In  the  case  of  a 
carrier  not  delivering  property  entrusted  to  him  in  like  good 
order  as  it  was  received,  the  onus  is  upon  him  to  show  that 
he  is  not  at  fault    In  this  case  there  was  not  much  eridenoe 
hd  on  this  part  of  the  case,  but,  looking  at  the  practice  of 
butchers  which  has  been  proved,  the  nature  of  the  injury 
caused,  the  habits  of  the  cattle  carried,  and  the  fact  that  the 
trucks  provided  by  Government  were  in  good  order,  and 
that  the  consignor  himself  undertook  the  loading  of  the 
trucks,  I  think  the  Railway  Department  has  sufBciently 
discharged   the  onus  upon   it  of   pro?ing  due  diligence. 
There  is  no  evidence  of  contributory  negligence,  and  there 
is  sufficient  before  us  to  account  for  the  injury  to  cattle 
without  there  being  any  default  on  the  part  of  the  carrier. 
There  is  one  other  matter  I  would  refer  to,  apart  altogether 
from  the  legal  questions  involved.    The  evidence  discloses  a 
mode  of  treatment  of  cattle  carried  on  the  railway,  which,  if 
not  absolutely  cruel,  is  the  reverse  of  considerate.     I  know 
there  is  a  difficulty  in  watering  cattle  when  on  the  train,  in 
fact,  they  will  not  take  refreshment  in  the  trucks,  and  some- 
times not  for  hours  after  they  are  released,  but  at  the  same 
time  I  certainly  do  not  think  this  justifies  the  poor  brutes 
being  kept  four  days  and  nights  without  food  or  water,  as 
was  shown  the  cattle  were  in  this  case. 
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Maasbobp,  J. :  I  concur  in  the  judgment^  but  I  am  is^- 
inclined  to  take  a  different  view  in  some  respects  of  the  law.  Maroh  i.' 
applicable  to  the  case*  It  is  necessary  in  the  first  place  to  '^'^'f^^J^  ^ 
ascertain  generally  what  principles  and  rules  of  law  govern  ^-  ^ 
the  rights  and  liabilities  of  the  parties  to  this  suit.  It  is 
contended  for  the  plaintifEs  that  the  Boman  law  with  respect 
to  the  liabilities  of  masters  of  ships,  innkeepers,  and  stiJ^le- 
keepers,  contained  in  the  edict  of  the  Prsetor  given  in  the; 
Digest  (Book  4,  Title  9)  is  applicable  to  this  case  in  all  its 
original  severity.  On  the  other  hand,  it  is  said  the  duties 
and  responsibilities  of  the  defendants  are  similar  to  those  of 
depositaries  for  hire,  who  are  bound  to  use  ordinary  diligence, 
and  are  liable  only  for  damage  and  loss  resulting  from 
ordinary  negUgence.  And  it  is  further  argued  for  the 
defendants  that  even  supposing  their  responsibility  must  bo 
measured  by  the  rules  of  the  Civil  Law,  the  defendants 
would  come  within  the  exception  introduced  by  the  decisions 
of  the  Courts  of  England,  where  principles  similar  to  those 
of  the  Civil  Law  are  stringently  enforced.  This  exception 
is  admitted  in  cases  where  animals  which  are  being  carried 
are  injured  through  an  accident  caused  by  what  is  called 
their  own  "  proper  vice.*'  Under  the  edict  of  the  Praetor, 
unless  shipmasters,  innkeepers,  and  stablekeepers  restore 
what  they  have  received  into  their  custody  for  safe  keeping 
they  are  liable  in  damages.  Under  this  rule  they  are  held 
liable  for  loss  and  damage^  even  though  it  did  not  result 
from  any  default  or  negligence  on  their  part,  unless  it 
happened  by  what  was  called  fatal  damage,  or  dammjum 
faicUe.  Circumstances  and  events  which  would  bring  losses 
under  the  term  ^*  £Eital  damages "  are  set  forth  in  detail  in 
the  authorities,  and,  unless  accidents  resulting  from  some 
defect  or  ^'  proper  vice  "  in  the  animal  itself  can  in  some 
way  be  included  under  them,  it  seems  to  me  the  circum- 
stances of  this  case  would  not  bring  the  defendants  within 
the  exceptions.  We  have  therefore  to  consider  whether  the 
defendants  as  carriers  by  land  fall  under  the  Civil  Law  rules 
which  regulate  the  responsibilities  of  innkeepers,  masters  of 
ships,  and  stablekeepers.  They  are  not  expressly  brought 
within  the  limits  of  these  rules  by  the  terms  of  the  Civil 
Law,  which  has  been  adopted  in  the  law  of  Holland,  what- 
ever modifications  the  latter  law  may  since  have  undergone 
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pi^ii  ^^'^  respect  to  the  persons  falling  tinder  it  The  mort 
>*^»-  explicit  anthority  npon  this  point  is  Behorer,  who  in  his 
^«gjg^»^  note  to  OroHuB,  No.  468,  says :  *'  It  has  been  advised  that  a 
"•  ^  coachman,  like  the  master  of  a  ship  and  stablekeeper,  is 
liable  for  damage  sustained,  even  without  any  fanlt  on  his 
part,  but  Lauterbach  dissents  from  this  view  on  the  groond 
that  here  the  reason  why  the  Prstor  so  decreed  in  the  case 
of  those  persons,  namely,  because  that  class  of  m^i  are  a 
deceitful  race  and  often  very  untrustworthy,  and  frequently 
conspire  with  thieves,  fails.  Hence,  also,  when  a  wagoner 
has  undertaken  to  carry  a  box  of  spede  to  a  certain  place, 
and  having  lost  the  money,  declared  that  it  had  been  stolen 
and  the  theft  also  clearly  enough  proved,  it  was  advised  that 
the  wagoner  was  not  liable  unless  the  owner  of  the  money 
proved  negligence  on  his  part,  and  rightly  so  if  he  had 
authority  from  the  owner  to  substitute  another,  otherwise 
culpa  had  preceded  accident,  in  which  case  even  vis  major 
has  to  be  made  good,  as  I  pointed  out  in  note  882."*  If  the 
reasoning  in  the  above  passage  is  sound  the  principles  of  the 
Civil  Law  will,  for  the  reason  there  given,  not  be  applicable 
to  the  defendants  in  this  case.  Voet,  in  book  4,  title  9, 
section  10,  says  the  double  penalty  against  masters  of  ships, 
innkeepers,  and  stablekeepers  had  become  obsolete,  the 
rigour  of  the  Boman  law  and  of  the  edict  of  the  Praetor 
remaining  in  other  respects  in  force  in  nautas  ac  similes  alios. 
I  do  not  think  Voet  intended  by  this  casual  phrase  similes 
alios  to  extend  the  law  beyond  the  classes  of  persons  treated 
of  elsewhere  in  this  title.  On  the  whole,  I  am  of  opinion 
that  the  responsibilities  of  the  defendants  are  not  to  be 
tested  by  the  principles  which  have  been  founded  on  t\\e 
Me  of  the  Civil  Law,  but  are  similar  to  those  of  depositaries 
for  hire.  In  that  case  they  were  bound  to  use  ordinary 
diligence,  and  are  liable  for  damage  caused  by  their 
negligence.  As  to  the  burden  of  proof,  I  should  say  the 
onus  lies  upon  the  defendants  to  prove  that  the  damage 
complained  of  was  in  no  way  caused  by  their  negh'genoe,  but 
was  the  result  of  accident  for  which  they  were  not  responsible. 
The  loss  of  one  ox  which,  according  to  the  evidence  for  the 
plaintiffs,  was  delivered  to  the  defendants,  has  not  been 
accounted  for,  and  the  defendants  are  liable  for  the  conse- 
quent damages.    As  to  the  injured  animals,  I  think  there  is 
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bofSdettt  evideDce  to  lead' to  the 'comdaaion  that  tiie  Injories  i»»i- 
sustained  by  them  were  caused  by  accident  beyond  the  Muchi'. 
control  of  the  defendants,  and  not  through  their  negligence.  ^'^^^^ 
That  the  accident  was  not  caused  by  the  bad  and  unskilful  ^-^ 
maoagement  of  the  tkttin  can  be  inferred  from  ihe  fact  that 
none  of  the  other  animals  in  th^  same  ivjidk  or  in  the  other 
trucks  sustained  any  injuries,  «»d  there  is  good  rea«>u  for 
coming  to  the  conclusion  that  the  treatment  to  which  they 
were  subjected  was  such  that  in  all  probability  some  of  them 
would  succumb .  on  the  journey.  For  that  treatment  the 
plaintiffs  themselves  were  to  blame»  and  I  am  inclined  to 
think  that  the  consequent  losses  are  quite  within  the  con- 
templation of  owners  of  cattle  sent  long  distances  by  traini 
and  that  they  insure  themselyesby  making  their  calculations 
accordingly.  I  only  wish  to  add  that  in  my  (^inion^  even  if 
the  stringent  rules  .of  the  English  law,  which  are  similar,  if 
not  more  severe  than  the  Oiyil  law,  were  applicable  to  this 
case,  it  would  fall  within  the  exception  introduced  by  the 
decisions  of  the  English  Courts,  where  it  is  held  that  carriers 
are  not  liable  for  damage  resulting  from  what  is  called  the 
*'  proper  vice  "  of  the  injured  animal  As  I  have  said  before, 
I  think  the  accidents  in  this  case  arose  from  the  exhausted 
condition  of  the  famishing  animals,  and  for  that  the  plaintiffii 
themselves  were  responsible.  I  am  therefore  of  opinion  that 
the  plaintiffs  are  entitled  to  judgment  for  £15  18a.»  t<^ether 
with  costs  of  suit 
Judgment  accordingly  for  plainti£Es,  for  £15 18s.,  with  costs. 

fPlalntifb'  Attorney,  G.  Tbollip.  1 

LlMeiiiUuif  8  AttonMyi,  J.  h  H.  BMW  ft  NVHiw. J 
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Attcmey-Oenerai — Bemitting  Case  for  Trial — Preparatory 
Examination — Notice  of-  Charge  Summons — Summary 
Prosecution. 

Where,  after  a  preparatory  examination  has  heen  ta^ken,  the 
Attomey-Oeneral  remits  a  ease  to  a  tlagisf/raJtds  Court 
for  triaiy  notice  should  be  given  to  the  accused  of  the 
nature  of  the  charge  to  be  made,  but  stteh  notice  need  not 


88 

he  }yy  way  of  $ummon$  in  ihefarm  spiecifisd  in  sect  68  of 
Sehedmle  B  to  Ad  20  of  1856,  which  section  applies  ofihf 
to  summary  proseoutians. 

i8«T.  This  was  an  appeal  against  the  decision  of  the  Beiddent 

ooMi — FiAid  Magistrate  of  Cape  Town,  by  whom  the  appellant  was 
convicted  of  the  crime  of  theft  by  means  of  embezzlement,  in 
that  he  appropriated  a  snm  of  £53,  the  property  of  the 
members  of  the  Independent  Companion  Friendly  Society, 
whilst  acting  as  secretary  of  the  said  society.  The  appellant 
was  sentenced  to  four  months'  imprisonment  with  hard  labonr. 
The  prisoner  was  brought  before  the  Resident  Magistrate  on 
a  warrant  of  arrest  for  theft  by  embezzlement,  and  a 
preliminary  examination  was  held.  The  Resident  Magistrate 
committed  him  for  trial  on  a  charge  of  theft  by  means  of 
embezzlement  The  Attomey-Greneral  remitted  the  case  to 
the  Resident  Magistrate  under  Act  43  of  1885,  and  the 
prisoner  was  brought  before  the  Resident  Magistrate  for 
trial,  and  arraigned  under  section  29  of  Act  3  of  1861,  and 
pleaded  not  guilty.  No  summons  was  issued,  but  after  the 
remittal  the  messenger  served  on  the  accused  the  following 
notice :  **  You  are  hereby  required  to  appear  at  the  Resident 
Magistrate's  Court  in  Burg  Street,  Cape  Town,  at  ten  o'clock 
in  the  forenoon,  on  the  30th  December,  1896,  to  answer  the 
charge  of  theft  by  means  of  embezzlement,  for  which  yon 
were  committed  for  trial  on  the  9th  December,  1896."  The 
charge,  as  set  forth  in  the  charge  sheet,  was  that  of  theft  by 
means  of  embezzlement,  in  that,  having  in  his  possession 
money  amounting  to  £53,  the  property  of  the  Independent 
Companion  Friendly  Society,  the  said  H.  J.  Field  did  on 
divers  dates  between  the  1st  July,  1894,  and  28th  Novem- 
ber, 1896,  at  Cape  Town,  wrongfully  and  unlawfully  convert 
the  said  money  to  his  own  use  and  benefit,  and  did  steal  it 

before  pleading  the  prisoner's  agent  raised  the  exception 
that  no  copy  of  the  indictment  had  been  served  on  the 
prisoner.  The  Resident  Magistrate  overruled  the  exception 
and,  after  trial,  found  the  prisoner  guilty,  and  sentenced  him 
to  four  months'  imprisonment  On  an  appeal  being  noted 
the  Magistrate  sent  up  the  following  reasons:  ^I  found 
there  was  no  reason  for  allowing  the  exception  of  prisoner's 
agent  that  prisoner  was  not  served  with  a  copy  of  the  indict- 
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ment.    The  notice  serred  on  prisoner  sets  forth  that  he     0^', 
would  be  tried  for  theft  by  embezzlement,  for  which  he  was  ^     — ^  ,^ 

,  Queen  w .  Fields 

committed  for  trial  on  9th  December,  1896 ;  and  the  charge 
to  which  prisoner  pleaded  is  exactly  the  same  as  the  charge 
made  against  him  at  the  preparatory  examination,  and, 
moreover,  the  prisoner's  agent  had  a  complete  copy  of  the 
whole  of  the  preliminary  examination  taken  a  considerable 
time  before  the  trial.  The  prisoner  was  therefore  not  in 
any  way  prejudiced,  and  had  ample  notice  of  the  nature  of 
the  charge  which  would  be  preferred  against  him«  I  found 
the  prisoner  guilty  of  the  theft  of  £21  lOf.,  viz.,  rent 
received  from  Jacobs,  from  the  Perseverance  Lodge,  and 
from  the  Yry  Zcms  Lodge.  For  most  of  the  items  receipts 
are  produced,  the  whole  of  which  prisoner,  in  his  evidence  at 
the  trial,  admits  to  have  received.  I  consider  his  explana- 
tions as  to  what  became  of  the  money  most  unsatisfeu^ry/' 

BuduMonf  for  appellant :  The  appeal  is  on  two  grounds^ 
viz.,  (1)  that  no  summons  has  at  any  time  been  issued,  and 
(2)  .on  the  merits. 

The  accused  was  brought  before  the  Magistrate  by  warrant 
only,  and  no  summons  was  ever  issued  against  him.  The  Magis* 
trate  took  a  preparatory  eiuimination,  committed  accused  for 
trial,  and  thereafter  the  Attorney-General  remitted  the  case ; 
then  a  mere  notice  was  served  on  accused  to  come  and  stand 
his  trial  de  novo.  In  a  Superior  Court  an  indictment  setting 
out  the  detailed  charge  is  served  on  accused,  and  he  then 
knows  the  exact  charge  against  him ;  and  it  does  not  matter 
whether  he  knew  this  before,  as  the  indictment  must  still  be 
served.  Though  Bule  68,  Schedule  B,  of  Act  20  of  1856 
only  refers  to  a  summary  trial,  yet  I  submit  a  similar  rule 
should  be  followed  in  other  cases.  At  some  time  or  other, 
either  before  preparatory  examination  or  before  the  trial  on 
remittal,  a  summons  or  detailed  charge  should  be  served. 
It  has  been  held  in  Qtieen  vs.  Meiring  (8  Juta,  p.  276),  that 
a  mere  notice  of  the  trial  on  remittal  is  sufficient,  but  I 
submit  that  proceeded  on  the  assumption  that  there  had 
been  a  previous  detailed  chaise.  In  that  case  it  was  not 
argued  that  a  summons  need  never  issue  at  all.  That  case 
again  was  one  of  a  single  act  of  embezzlement,  but  here  the 
evidence  for  the  Crown  disclosed  many  and  various  charges. 
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jgj^^  tod  it  was  highly  Beeeflsary  that  the  aectiaed  Aiovli  have  a 
QoaBirifcFwid.  ^®*^^1^  charge  against  him,  so  as  to  prepare  his  defence. 
The  warrant  does  not  contain  a  sufficiently  detailed  indict^ 
ment ;  it  is  only  meant  to  enable  aocnsed  to  be  taken  in 
custody  on  a  charge  set  forth  in  general  terms.  By  Ordi- 
nance 8  of  1852,  the  Magistrate's  CHerk  most  read  the 
summons  at  the  trial  as  a  charge — ^this  practice  is  to  be 
followed  universally,  as  nowhere  is  there  now  a  Clerk  of  the 
Peace.  Act  3  of  1861,  sect.  29,  gives  the  procedure  to  be 
adopted  on  a  remittal  triaL  A  notice  as  in  Meiring'B  case 
would  be  sufficient  if  there  had  previously  been  a  summons 
or  detailed  charge,  but  not  otherwise.* 

On  the  merits,  the  evidence  to  support  a  charge  of  th^ 
by  means  of  embezzlement  must  be  such  as  would  be 
required  to  convict  for  embezzlement  in  English  law.  The 
principle  is  the  same,  though  the  name  is  different :  Stephem^s 
Digest  of  Criminal  Law  (sect  112,  pp.  220-6).  The  fact 
that  the  books  were  not  properly  kept  is  not  conclusive  of 
the  accused  having  converted  the  money  to  his  own  use,  but 
is  only  an  inference,  and  this  is  rebutted  by  the  evidence. 

The  question  arises  also  whether  accused  is  not  civilly 
liable  for  the  money  only,  as  a  debt  due  from  him. 

8heil,  for  the  Crown :  Bule  68  of  Schedule  B  of  Act  20  of 
1856  refers  to  summary  trials  only.  The  notice  was  suffi- 
cient :  Q^een  vs.  Meiring  (8  Juta,  p.  276)* 

As  to  the  merits,  there  was  sufficient  evidence  for  the 
Magistrate  to  convict,  and  his  sentenoe  should  not  be 
disturbed. 

De  Yiluebs,  O.J. :  Where,  after  a  preparatory  examina- 
tion, a  case  is  remitted  by  the  Attorney-General  to  a 
Magistrate's  Court  for  trial,  the  accused  ought  to  have 
notice  of  the  nature  of  the  charge  to  be  made  against  him  at 
such  triaL  The  question  is  whether  such  notice  should  be 
given  by  way  of  summons  in  the  form  specified  in  sect.  68  of 
Schedule  B  to  Act  20  of  1856.  In  my  opinion,  that  section 
refers  only  to  summary  prosecutions,  and  not  to  cases  remitted 
for  trial  after  preparatory  examination*    The  notice  given 

♦  But  see  Qvtem  vs.  Cooper  (Buch.  1879,  p.  152);  Qu^en  vs.  Jonas 
(3  E.  D.  C.  p.  344);  Queen  vp.  Bamberger  (1  Juta,  145);  Queen  vs. 
Sampson  (8  Juta,  229).— Rkp. 
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fn  the  present  case  was  perhaps  somewhat  meagre,  bat  it  nijjj*,,  - 
was  sufficient  to  indicate  to  the  prisoner  the  nature  of  the  Qoeen~jrieid. 
precise  charge  which  was  afterwards  made.  As  to  the 
inerits  of  the  case,  there  was  sufficient  evidence  to  prove 
that  the  prisoner  received  moneys  from  others  and  appro- 
priated them  to  his  own  use,  and  was  therefore  guilty  of 
theft  by  means  of  embezzlement.  The  appeal  must  be 
dismissed. 

BuGHANAH  and  Maasdobp,  J  J.,  concurred^ 
Appeal  dismissed  accordingly. 

[AppaUMic'f  Attorney,  J.  Atufv.] 


Leffleb  vs.  Hudson. 

Ageni — Comrnission — Broker. 

Where  a  Bale  of  land  is  completed  through  the  agency  of  a 
broker  who  had  been  employed  by  the  seller  as  agent  to  seU 
the  property,  the  fact  that  the  intending  purchaser  had, 
before  such  sale,  ascertained  from  others  that  the  land  was 
for  sale,  does  not  deprive  smh  broker  of  his  right  to  a 
commission. 

Action  for  £26  5a.  due  to  plaintiff,  a  broker,  as  com-        imv« 
mission  for  services  rendered  in  connection  with  the  sale  of       — 

Lefflervf* 

a  certain  house  belonging  to  defendant.  Plaintiff  alleged  undwa. 
that  he  was  a  duly  licensed  broker,  carryinr^  on  business  in 
Cape  Town ;  that  in  May,  1896,  he  was  employed  by  defen- 
<lant,  a  landed  proprietor,  to  sell  a  certain  house  of  his  in 
Hope  Street,  Cape  Town,  then  in  possession  of  defendant ; 
that  defendant  agreed  to  give  plaintiff  2J  per  cent,  com- 
mission if  a  suitable  purchaser  was  found  ;  that  thereafter,  in 
June  1896,  plaintiff  obtained  an  offer  of  £1050  from  one 
Baphael  for  the  house ;  that  he  communicated  this  o£Cer  to  de- 
fendant on  the  29th  June,  and  next  day  the  defendant  accepted 
the  offer,  and  sold  the  house  to  Baphael  for  the  above  sum. 
Plaintiff  accordingly  claimed  £26  5s.  as  commission,  which 
defendant  refused  to  pay.  Defendant,  in  his  plea,  admitted 
the  sale  to  Raphael,  but  denied  that  it  was  effected  through 
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uii^'s.     ^^^  agency  of  plaintiff^  and  stated  tliat  it  was  through  the 

jjtmwvt.     ^^"cy  ^f  ^^"^  Myers,  the  tenant  of  the  honse.    He  ad- 

uodaon.      mitted^  however,  that  he  had  employed  the  plaintiff  as 

alleged    by  him.      Defendant,  therefore,  prayed    for   the 

dismissal  of  plaintiff's  claim,  and  on  this  plaintiff  joined 

issue. 

.  The  evidence  showed  that  on  May  28th  plaintiff  wrote  to 
defendant  asking  if  he  would  take  £1000  for  the  bouse,  an4 
defendant  said  he  would  allow  plaintiff's  client  to  look  at  tlie 
property,  but  he  would  not  take  less  than  £1100.  Later,  he 
said  he  would  take  £1050,  and  allow  plaintiff  2^  per  cent,  on  the 
sale.  On  June  30th,  Baphael  went  to  plaintiff  about  the  pro- 
perty, and  on  that  day  plaintiff  wrote  to  defendant,  closing  the 
sale  for  £1050.  As  no  reply  came  he  wrote  again  to  defend- 
ant. A  day  or  two  afterwards  defendant  called  on  plaintiff  and 
said,  "  The  property  is  sold  to  Mrs.  Myers."  Plaintiff  wrote 
demanding  his  commission,  but  received  no  reply.  Sub- 
sequently he  learnt  that  Baphael  had  taken  possession  of 
the  house,  and  Mrs.  Myers  had  vacated  it.  The  sale  of  the 
property  to  Baphael  was  registered  in  the  office  of  the  Civil 
Commissioner  for  the  purpose  of  transfer,  as  having  taken 
place  on  June  30th.  Defendant  stated  that  nothing  came 
of  the  negotiations  by  plaintiff.  Defendant  had  offered  the 
house  for  £1050  to  Mrs.  Myers,  who  had  been  tenant  for 
nine  years,  and  she  told  witness  later  that  the  house  was 
sold  for  that  sum  on  June  30th.  Next  day  he  told  plaintiff 
the  house  was  sold  to  Mrs.  Myers,  and  later  Mrs.  Myers 
told  him  she  bought  q.q^  BaphaeL  Baphael  stated  liiat 
Mrs.  Myers,  who  had  known  him  for  years,  came  on 
June  27th  and  said  the  house  was  for  sale  for  £1050,  and 
plaintiff  had  given  her  the  refusal.  He  sgreed  to  buy  it, 
which  he  did,  and  he  made  Mrs.  Myers  a  present  of  £5  for 
the  introduction.  Baphael  stated  he  went  to  Leffler  because 
he  happened  to  know  him,  and  not  because  he  knew  he  had 
the  sale  of  the  house.  He  admitted  that  he  might  have 
asked  plaintiff  if  the  house  was  for  sale,  and  instructed 
plaintiff  to  write  closing  with  the  offer.  Witness  went  to 
plaintiff  as  a  broker.  Mrs.  Myers  said  she  was  given  the 
refusal  of  the  house  by  defendant,  and  she  told  Baphael  this 
and  subsequently  told  defendant  she  had  a  purchaser  for  the 
bouse. 
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Graham,  for  plaintiff:  It  is  admitted  that  plaintiff  was     ^j^^*, 
agent  for  ddendant,  but  it  is  stated  that  the  agency  fell     jj^^^ 
through,  as  no  sale  was  transacted,  and  that  the  sale  in      Hudson, 
qnestion  was  put  through  by  Mrs.  Myers.     She  did  not 
act  as  agent,  but  merely  as  informant.    Plaintiff  was  still 
the  agent,  and  he  virtually  put  the  sale  through  and  is 
entitled  to  his  commission.     Batw  ts,  BriUadn  (9  Juta, 
p.  218). 

Molteno,  for  defendant:  The  evidence  shows  that  the 
agency  of  plaintiff  was  ended,  and  the  transaction  mth 
Baphael  was  through  Mrs.  Myers.  He  would  not  have 
bought  were  it  not  for  Mrs.  Myers'  intervention.  Mach- 
<moehie  vs.  Edwarde  (9  Juta,  p.  204). 

Be  Yilliebs,  C.J. :  It  is  admitted  that  the  plaintiff  had 
been  employed  by  the  defendant  to  sell  the  house,  and  that, 
on  the  30th  of  June  last,  the  agency  had  not  been  deter- 
mined. According  to  the  declarations  made  by  the  defen- 
dant as  seller,  and  by  Baphael  as  purchaser,  the  sale  was  on 
that  day  effected  by  the  former  to  the  latter.  It  was  not 
directly  effected,  and  the  question  is,  through  whose  agency 
was  it  done?  It  was  not  done  through  the  agency  of 
Mrs.  Myers,  the  lessee  of  the  property,  for  all  she  did  was  to 
inform  Baphael  that  the  property  was  for  sale.  It  is  true 
that  she  had  the  right  of  pre-emption,  but  she  never  exer- 
cised that  right,  for  the  property  was  transferred  directly 
from  the  defendant  to  BaphaeL  The  person  through  whose 
agency  the  sale  was  effected  was  the  plaintiff.  It  is  true 
that  it  was  by  mere  accident  tbat  Baphael  discovered  that 
the  plaintiff  was  agent  for  the  sale,  but  after  this  discovery 
the  communications  for  the  purchase  took  place  with  the 
plaintiff  as  the  defendant's  agent  The  plaintiff  is,  in  my 
opinion,  entitled  to  his  commission,  and  the  judgment  must 
accordingly  be  for  the  plaintiff,  ivith  costs. 

Buchanan  and  Maasdorp,  J  J.,  concurred. 

LPbdntUTB  Attorney,  J.  Atutf.  l 

Detaoduit'f  Attorneyf,  J.  C  Beebamos  ft  Sov.  J 
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Sbabight  a  Co.  vs.  MABCHirssEK. 

Ship — Charter-party — Freight — Carriage  of  Goods — 
Norwegian  Law — English  Law — Distance  Freight. 

By  a  eharter^rty,  on  an  ordinary  English  printed  form^ 
made  in  London,  between  the  London  broker  of  thede^ 
fendant,  a  Norwegian  shipowner,  and  an  English  trading 
eompamfy  it  was  agreed  thai  the  defendawt^s  ship  Atlas^  of 
Norway  J  should  proceed  to  Rangoony  a/nd  there  load  a 
cargo  of  teak,  and  from  there  proceed  to  Queenstown  or 
Falmouth  for  ordersy  thefr&ight  to  be  paid  ^  by  ime-third 
in  caA  on  ship's  arriml  at  port  of  diseharge  and  the 
remainder  on  unloading  and  right  delivery  of  cargo  in 
caslC:' 

The  ship  duly  proceeded  to  Bangoon  and  there  loaded  a  cargo 
of  teak,  but  in  the  course  of  her  voyage  from  Bangoon 
was  wrecked  on  the  shores  of  Table  Bay  and  became 
totally  lost.  The  greater  part  of  the  cargo  having  been 
ealvedy  the  plaintiffs,  as  holders  of  bids  of  lading  for  the 
cargo,  were  witting  that  the  master  should  tranship  the 
cargo  to  its  destinationy  hit  the  master  refused  eiffier  to 
tranship  the  cargo  or  to  ddvver  it  to  the  plaintiffs  wOhout 
payment  of  distance  freight  according  to  Norwegian  law. 
Held,  thai  the  plaintiff  was  not  liable  for  distance  freight, 
as  the  intention  of  the  parties  was  to  make  an  English 
contract,  and  (he  payment  offireight  being  emprestly  dealt 
with  in  the  charter-party,  none  was  payable  on  the  cargo 
landed  in  Cape  Town. 

199T.  Action  for  an  order  declaring  deCaodani^  the  oaptain 

o  -.rr~^^  of  the  wrecked  thip  Atias,  to  be  bound  to  deliyer  up  certaiu 
w.MarohfiflMii.  oargo  ou  the  ship  to  plainti£b  free  from  payment  of  neight^ 
whether  distance  ^^ht  or  otherwise. 

Plaintiffs  in  their  declaration  stated  that  defendant  was 
sued  as  master  of  the  ship  Atlas,  and  as  such  representing 
the  owners  of  the  vessel.  In  February  1895,  the  Atlas,  a 
Norwegian  vessel,  lying  in  the  ThameSi  was  chMiered 
under  a  charter-party  executed  in  London  by  Messrs.  Clark- 
son  &  Co.,  acting  as  agents  for  the  owners  of  the  vessel,  of 
the  one  part,  and  the  Bombay-Burmah  Trading  Corpora- 
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tion»  Limited,  through  their  agents,  Wallace  Brothers  of  ^J^*^ 
London,  of  the  other  part.  In  terms  of  the  said  charter-  g^^ihr*  co. 
party  it  was  provided — (a)  That  the  ship  should  proceed  to  «•  MMohOBBeu, 
load  at  BangooQ  ex  Mpulmein  a  full  cargo  of  teak,  and  so 
loaded  should  sail  to  Queenstown  or  Falmouth  for  orders, 
whence  she  should  proceed  to  discharge  cargo  at  any  one  or 
two  of  certain  specified  ports,  some  of  which  were  in  England 
and  some  on  the  Continent ;  (b)  That  freight  being  payable 
in  British  sterling  upon  the  basis  of  certain  scheduled  rates 
set  forth  in  the  charter-party,  should  be  paid,  if  in  the 
United  Kingdom,  by  one-third  in  cash  on  ship's  aarriYal  at 
port  of  discharge,  and  the  remainder  on  unloading  and  right 
delivery  of  the  cargo,  in  cash  less  discount;  if  <m  the 
Continent,  in  cash  on  unloading  and  right  delivery  of  the 
cargo  at  the  exchange  of  the  day,  less  discount ;  (e)  That 
the  master  should  sign  bills  of  lading  for  the  whole  or  any 
portion  of  the  cargo  at  the  request  of  the  charterers,  and 
that  upon  bills  of  lading  being  so  signed  all  liability  on  the 
part  of  the  charterers  or  their  agents  under  the  charter- 
party  or  otherwise  should  cease ;  that  in  the  event  of  any 
question  of  general  average  arising,  it  should  be  settled 
according  to  the  practice  at  Lloyd's ;  and  that  all  questions 
should  be  settled  by  English  law*  The  ship  duly  proceeded 
to  Bangoon,  and  loaded  a  full  cargo  of  teak,  for  which  tbp 
master  duly  signed  bills  ai  lading  to  the  order  of  the 
shippers  or  their  assigns,  freight  and  other  conditions  being 
stipulated  to  be  as  per  chiurter-party.  Li  the  course  of  her 
voyage  the  ship  was,  on  the  9th  October,  wrecked  on  the 
idiores  of  Table  Bay,  and  became  a  total  loss,  and  was  aban- 
doned as  such.  By  taa  the  greater  part  of  the  caigo  was 
salved,  and  was  lying  in  the  Cape  Town  Docks  in  the  control 
of  the  defendant.  Its  value  was  £14:,00a  The  plaintifib 
were  holders  of  bills  bf  ladii^g  for  all  the  cargo,  endorsed  in 
blank  by  the  Bombay-Burmah  Trading  Corporation,  holding 
the  bill  of  lading  for  the  owners  of  the  cargo*  Plaintiffs 
contended  tiiat  defendant  was  bound  in  law  either  to  ship 
the  cargo  in  some  other  vessel,  to  be  carried  to  its  destina- 
tion, or  to  abandon  his  voyage  and  deliver  the  salved  cargo 
to  the  owners  thereof  without  payment  of  any  freight. 
They  stated  that  defendant  had  notified  that  he  did  not 
intend  to  forward  the  salved  cargo  to  its  destination,  though 


96 

^^]^-^      plaintifis  were  willing  that  he  shcmld  do  so,  and  so  plaintiffii 

g^^^^^-^^  ^^  contended  that  defendant  shoold  deliver  up  the  cargo  free 

w.  M«t)ho«o.  from  any  freight  at  all,  whereas  defendant  contended  that 

he  oonid  daim  distance  freight  in  respect  of  the  cargo^ 

which  he  refused  to  deliver  up  till  he  was  so  paid. 

Plaintiffs  accordinglj  claimed  an  order  declaring  that 
defendant  should  deliver  up  to  them  the  cargo  fr^ee  from  the 
payment  of  any  freight  at  all. 

Defendant,  in  his  plea,  stated  that  the  Atl(u  was  a  Nor- 
wegian ship  sailing  under  the  flag  of  Norway,  and  was 
owned  by  a  Norwegian,  residing  in  Norway  at  the  date 
when  the  charter-party  was  entered  into;  that  the  law  of 
Norway,  which  governed  the  question  of  freight  to  be  paid, 
gave,  by  express  terms,  to  the  master  the  right  to  claim  pro 
rata  freight  in  case  of  loss  of  the  vessel  during  the  voyage. 
Defendant  referred  the  Court  to  sect.  160  of  the  Maritime 
Law  of  Norway  of  July  20, 1893,  which  was  still  of  full 
legal  force  and  effect,  a  translation  of  which  is  as  follows: 
^*  Section  160. — If  the  ship  is  lost  during  the  voyage,  or 
condemned  as  unfit  for  repair,  the  contract  of  affreightment 
shall  become  void,  but  it  shall  be  incumbent  on  the  master 
to  adopt  appropriate  measures,  on  behalf  of  the  ownerR,  in 
respect  of  the  goods  in  the  manner  prescribed  by  the  rolee 
of  sect  57."  In  such  a  case  the  freight  shall  be  payable 
to  the  master  pro  rata  itineriSf  calculated  according  to  the 
proportion  of  the  distance  sailed  to  the  whole  voyage,  but 
with  allowance  for  the  time  '*  occupied  by  the  voyage  and 
the  difficulties  and  expenses  connected  therewith,  as  com- 
pared with  the  remaining  part  of  the  voyage.  K  the  parties 
disagree  as  to  the  freight  payable,  it  shall  be  lawful  for  any 
of  them  to  have  the  amount  fixed  by  a  lawful  estimate." 
^'  The  owner  shall  have  the  option  of  renouncing  the  goods 
in  lieu  of  payment  of  the  pro  rata  freight  should  he  desire 
to  do  so.** 

Defendant  further  stated  that  he  was  ready  to  hand  over 
the  cargo  to  the  plaintiffi  upon  payment  of  his  pro  rata  or 
distance  freight  in  respect  of  the  portion  of  the  voyage 
actually  completed,  and  that  if  the  sum  payable  could  not  be 
*  agreed  upon,  defendant  was  willing  that  it  should  be  fixed 
by  lawful  estimate,  as  provided  for  in  sect  160  above.  He 
stated  that  he  had  not  notified  to  plaintiffs  that  he  would 
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not  forward  ibe  cargo  to  its  destination  as  he  was  not  bonnd     ^g^^ 
to  do  so,  bnt  was  willing  to  forward  the  cargo  if  plaintiffs  seariihTftCo. 
paid  the  expenses  of  so  doing,  and  acknowledged  his  claim  »»•  Marohnawn. 
to  distance  freight,  both  of  which  plaintiffs  refused  to  do. 
Wherefore  he  prayed  that  plaintiffs'  claim  might  be  dis- 
missed with  costs.  Plaintiff  replied  generally.  The  eyidence 
led  was  the  following : — 

John  Alexander  Stewart  Watson,  a  member  of  the  plain- 
tiff firm.  It  was  common  canse  in  the  case  that  the  barque 
Atiaa  was  chartered  by  the  Bombay  and  Bnrmah  Trading 
Company.  The  bills  of  lading  put  in  had  been  in  the 
plaintiffs'  possession.  On  the  9th  October  the  Atlas  went 
ashore  on  the  Blaanwberg  beach,  driven  there  by  a  heavy 
south-easter.  With  small  exceptions,  the  cargo  was  salv^, 
though  it  was  slightly  damaged.  The  cargo  was  insured  for 
£16,000.  He  would  say  about  £14,000  was  the  value  of  the 
salyed  cargo.  Witness's  firm  had  paid  McEensde  £7000  for 
salvage.  The  cargo  was  now  lying  under  the  captain's 
conto)l  at  the  Cape  Town  Docks.  In  this  matter  plaintiffs 
acted  for  all  concerned.  Witness  had  spoken  to  the  captain 
on  the  question  of  the  distance  freight,  witness  taking  up 
the  position  that  it  was  not  payable.  The  captain  declined 
to  give  up  the  cargo  unless  plaintiffs  were  prepared  to 
agree  to  pay  distance  freight.  The  captain  was  not 
willing  to  tranship  the  cargo  to  the  port  of  destination. 
The  plaintiffs  had  general  intimation  to  act  for  the  owners 
of  the  ship. 

Gross-examined:  About  1100  logs  bad  been  sold.  The 
whole  cargo  consisted  of  1536  logs.  Practically  the  whole 
cargo  was  landed  on  January  15.  He  did  not  know  that 
they  would  have  offered  to  pay  distance  freight  had  the 
captain  said  he  would  tranship  the  cargo  and  take  it  to  the 
port  of  destination. 

By  the  Court :  The  position  plaintiffs  took  up  was  that 
freight  was  not  payable  until  delivery  of  cargo  at  port  of 
destination,  or  if  the  owners  saw  they  could  sell  the  cargo  at 
a  good  profit  they  might  accept  delivery  and  pay  distance 
freight. 

For  the  defence  was  called — 

Jens  L.  Marchussen,  the  defendant,  and  captain  of  the 
barque  Atlas,  wrecked  in  October  last     Witness  was  a 
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mtSSkS.  Norwegian  subject  The  ship  was  a  Norwegian  ship,  and 
J_— ^  flew  the  Norwegian  flag.  After  the  ship  was  wrecked, 
«t.  Marohftaeii.  Messrs.  Scaright  &  Ca  were  appointed  agents.  Witness 
was  willing  to  let  the  cargo  be  forwarded  to  England  if  the 
distance  freight  were  paid.  Witness  had  no  means  at  his 
disposal  of  sending  the  cargo  on.  Witness  even  had  to 
borrow  from  the  agents  for  ordinary  expenses.  Witness  was 
a  captain  in  1867,  and  had  had  steamboats  for  three  years 
or  three  years  and  a  half.  Most  of  the  charter-parties  were 
English  and  nnder  English  law. 

Innes,  Q.O.  (with  him  Benjamin)^  for  plaintiffs:  Two 
points  arise  in  this  case,  viz.,  ( I)  What  are  the  powers  and 
dnties  of  the  master  of  the  vessel  in  case  of  emei^ency  as 
representing  all  parties,  and  apart  from  contract?  and 
(2)  What  are  his  powers  and  dnties  nnder  the  contract  of 
affreightment?  The  cases  draw  a  distinction  between  the 
two  po8ition&  The  neat  point  in  this  case  is  whether 
the  contract  is  to  be  interpreted  according  to  the  law  of 
England  where  the  contract  was  entered  into,  or  the  law 
of  the  flag — i.6.,  Norway.  It  is  all  a  question  of  the  inten- 
tion of  the  parties,  and  plaintiffs  contend  that  the  law  of 
England  is  to  apply,  by  which  distance  freight  is  not 
payable,  whereas  by  Norwegian  law  it  is.  The  intention  of 
the  parties  should  be  gathered  from  the  contract  generally 
if  there  is  no  specific  expression  of  such  intention,  and  only 
if  the  intention  cannot  be  gathered  from  the  contract  does 
it  follow  that  the  law  of  the  flag  should  govern. 

The  rule  that  the  law  of  the  flag  was  to  govern  was  held 
in  the  case  of  The  Qsetomo  e  Maria  (7  P.  D.  1,  p.  137),  which 
was  a  case  of  emergency,  where  the  master's  powers  are 
different  to  what  they  are  where  no  emergency  arises.  This 
case  was  extended  in  the  case  of  The  August  (P.  D.  1881, 
•  p.  328).  See  Thomsony  Watson  d  Co.  vs.  Wieting  and 
Others,  In  re  Formica  (2  Juta,  p.  197). 

If  the  contract  expressly  or  impliedly  deals  with  what 
law  is  to  apply  to  it,  then  eacUt  quasstio,  but  otherwise  the 
law  of  the  flag  prevails.  Dicey  on  Conflict  of  Laws  (Rules 
143, 149  and  154,  at  pp.  540  and  590).  Chartered  Bank  vs. 
Netherlands  Co.  (10  4  B.  D.  529),  where  it  was  held  that 
though  the  ship  was  a  Dutch  ship  the  circumstances  of  the 
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case  ahowed  that  the  parties  intended  the  ccxntraet  to  be       wafi. 

under  English  law.    80  eiiao  The  Industrie  (P.  D.  1894,     ^^^^ 

p.  58),  which  was  a  case  in  the  Court  of  Appeal,  and  «*•  MaichOMii* 

singfilarly  like  the  present  one,  though  not  so  strong,  as  in 

the  present  case  besides  all  other  facts  there  is  the  clause 

adopting  the  rule  of  Lloyd's  and  English  law  to  settle  aU 

disputes.    Every  point  that  Lord  Esher  refers  to  as  making 

him  come  to  the  conclusion  that  an  English  contract  was 

Butde  is  present  in  this  case.    If  English  law  does  apply 

then  it  is  clear  ^'distance  freight"  is  not  payable.    Mavde 

and  Pollock  on  Shipping  (vol.  1,  p.  367,  quoting  Dr.  Lush- 

ington's  propositions).     Similar  propositions  showing  the 

master's  duty  in  like  cases  to  this  are  laid  down  in  The 

Bahia    (Browning    and    Lushington,    Admiralty    Reports, 

p.  292).    The  captain  can  only  claim  distance  freight  if 

shippers  or  consignees  step  in  and  anticipate  delivery  of 

cargo  at  intermediate  ports,  and  release  the  shipowner  from 

tsarrying  further.    The  correspondence  shows  that  plaintiffs 

did  not  anticipate  delivery  or  give  up  their  rights  to  have 

the  cargo  reshipped  or  transhipped  to  the  port  of  destination, 

before  any  freight  was  payable.    The  master  was  simply 

asked  to  state  what  be  proposed  doing,  and  no  new  contract 

to  pay  distance  freight  and  take  delivery  here  was  made. 

The  master  bases  his  claim  for  distance  freight  on  Norw^an 

law,  and  also  the  case  of  Mackie,  Dtmn  a/nd  Co.  vs.  Keith 

and  Oo.f  In  re  Avanti  Siwoia  (9  Juta,  p.  442),  but  there 

distance  freight  was  tendered,  and  the  liability  for  it  in  law 

was  not  raised.    That  case  was  one  of  emergency,  a  different 

case  to  this. 

Searle,  Q.O.  (with  him  MeOregor),  for  defendant :   It  is 

clear  from  the  charter-party  that  English  law  was  not  to 

govern  a  case  like  this.    By  it  English  law  and  Lloyds' 

rules  were  to  govern  the  question  of  general  average  and 

expressio  tmiue  est  exdusio  aHerius.    So  in  other  questions 

the  law  of  the  flag  was  to  be  followed.    In  the  case  of  The 

Formica  (2  Jnta,  197)  the  law  of  the  flag  was  referred  to. 

The  present  ease  is  not  one  where  the  distinction  between 

cases  of  emergency  and  cases  based  on  the  contract  of 

affreightment  is  of  use.    The  case  of  lAoyd  vs.  Otbibert 

(L.  fi.  1  Q.  B.  115)  does  not  come  under  the  first  class  of 

case.    In  that  case  Willes,  J.,  laid  down  the  rule  that  the 

H  2 
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Marah  8.     ^^  ^'  ^^  ^^  ^'^^  ^  gOTeni  if  110  intention  to  the  contrarj 
SMiuffaTat  oo.  ^  shown.    This  is  snpported  by  Nebon^B  8deded  Cases  m 
Private  Intematumal  Law  (pp.  254-5).    In  The  Missouri 
(42  C*.  D.  p.  827),  Chittt,  J.,  referred  to  Lloyd  vs.  Guiberi 
(supra)j  approving  of  the  decision  that  the  law  of  the  flag 
applied.    See  The  August  (L.  B.  P.  D.  1891,  p.  328).    The 
ease  of  The  Industrie,  which  is  the  strongest  case  against  the 
defendant,  is  distingnishable.    Even  there  Babkes,  J.,  held 
in  onr  favonr.     The  charter-party  is  very  accnratdy  and 
minntely  drawn  np,  and  if  it  was  the  intention  to  make 
English  law  apply  it  wonld  have  said  so.    It  does,  however, 
say  that  in  cases  of  general  average  Lloyds'  roles  are  to  be 
followed.    That  leaves  the  rest  to  follow  the  law  of  the  flag. 
Loumdes   on   Chnerai  Avwage  (p.  88)  particnlarises   the 
different   laws  of  general   average  of  England,  France, 
Gtermany,  etc*    Oofrver  on  Carriage  hy  Sea  (p.  207)  say8» 
after  qnbting  various  cases,  that  the  law  of  general  average 
is  the  law  of  the  place  of  termination  of  Ihe  voyage,  and 
that  is  why  to  avoid  inconvenience  arising  the  nniform  roles 
of  Lloyd  were  incorporated  and  superadded  to  the  law  of 
the  flag.    As  Lowndes  (supra)  shows,  a  Norwegian  charter- 
party  is  very  similar  to  an  English  one.    BusseU  vs.  Nieman 
(17  C.  B.,  N.  S.  p.  163).    Serutton  on  Charterparties  (p.  12), 
collecting  all  the  cases  on  this  point,  says  that  Lhgd  vs. 
Ouibert  (L.  B.  1  Q.  B.  115)  has  not  been  disturbed,  and 
that  the  law  of  the  flag  was  to  govern.    It  most  be  admitted, 
however,  that  then  The  Lidustrie  (P.  D.  1894,  p.  58)  had 
not  been  decided.    It  is  clear  that  by  English  law  distance 
freight  is  not  payable.   The  evidence  shows  that  the  shippers 
throogh  plaintiffs  really  wanted  to  take  delivery  here,  and 
this  was  to  their  best  interest& 

Lines,  Q.C.,  in  reply :  Distance  freight  is  only  claimable 
in  English  law  if  a  new  contract  to  that  effect  is  made,  and 
not  if  a  mere  waiver  of  rights  is  shown.  Berutton  on  Charter' 
parties  (p.  256)  qootes  some  strong  cases  on  this  point: 
Metcalfe  vs.  Britannia  Lronworks  Co.  (2  Q.  B.  D.  423); 
Dahin  vs.  (fefcy  (15  C.  B.,  N.  S.,  646);  Vlierboom  vs. 
Chapman  (13  M.  &  W.  280) ;  Hunter  vs.  Prinsep  (10  East, 
p.  394).  Even  if  this  case  did  not  come  under  Act  8 
of  1879,  making  English  law  applicable,  the  Court  would  be 
guided  by  the  same  principles. 
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Db  YiLLiBBSy  0 J. :  The  fint  question  to  be  determined  ^^^ 
18  whettier  the  English  or  the  Norwegian  law  shonld  be  g,,irt«hr*oa, 
applied  to  the  constmction  of  the  terms  of  the  charter-party  ^  lunMaen. 
relating  to  the  payment  of  freight.  One-third  of  the 
freight  was  made  payable  on  the  ship's  arrival  at  the  port 
of  discharge,  viz.,  Qneenstown  or  Falmonth,  and  the  re- 
mainder on  unloading  and  right  delivery  of  carga  The 
AUa$9  a  Norwegian  ship,  was  wrecked  (m  liie  shores  of  Table 
Bay,  and  the  greater  part  of  the  cargo,  which  consisted  of 
teaky  was  salved.  The  plaintiffs,  as  holders  of  the  bills  of 
lading,  inquired  from  the  mast^  whether  he  would  tranship 
the  cargo  and  convey  it  to  the  port  of  disdiarge,  but  the 
master  refused  either  to  tranship  the  cargo  or  to  deliver 
the  cargo  to  the  plaintifib  without  payment  of  the  freight 
from  Bangoon,  where  the  cargo  was  shipped,  to  Table  Bay. 
An  arrangement  was  afterwards  made  under  which  the  cargo 
was  delivered  to  the  plaintiffs,  and  the  distance  freight 
secured  subject  to  the  decision  of  the  Oourt  whether  such 
freight  was  payable  or  not  It  is  dear  that  if  the  English 
law  is  to  govern  the  construction  of  the  charter-party  distance 
freight  would  not  be  payable.  The  rules  laid  down  by  Lord 
Ellenborough  in  1808,  in  Hunter  vs.  Primep  (10  East,  894), 
still  appear  to  hold  good  in  England.  ^  If,"  said  he,  '^  the 
ship  be  disabled  from  completing  her  voyage,  the  shipowner 
may  still  entitle  himself  to  the  whole  freight  by  forwarding 
the  goods  by  some  other  means  to  the  place  of  destination ; 
but  he  has  no  right  to  any  freight  if  they  be  not  so  for- 
warded, unless  the  forwarding  them  be  dispensed  with,  or 
unless  there  be  some  new  bargain  upon  this  subject.  If  the 
shipowner  will  not  forward  them,  the  freighter  is  entitled  to 
them  without  paying  anything." 

The  defendant,  however,  contends  that,  inasmuch  as  his 
ship  is  a  Norwegian  ship,  the  Norwegian  law  should  govern 
the  construction  of  the  terms  of  the  charter-party  relating  to 
freight  Under  that  law  I  take  it  the  shipowner  would  be 
entitled  to  distance  freight  under  circumstances  like  the 
present,  even  although  the  charter-party  stipulates  for  pay- 
ment of  freight  on  right  delivery  of  the  cargo  at  the  port  of 
destination.  But  although  the  ship  was  Norwegian  the 
charter-party  was  made  in  England  with  English  merchants, 
and  every  stipulation  in  it  is  an  ordinary  stipulation  in  an 
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^.^  English  charter-party.  According  to  the  judgment  of  the 
tarJtaTfr  Co.  English  Court  of  Appeal  in  The  Indudrie  (P.  D.  1894,  p.  58) 
ct.  MarohOMii.  the  inference  to  be  drawn  from  these  facts  is  that  the  con- 
tracting parties  meant  that  the  contract  was  to  be  constoied 
according  to  English  law.  That  decision  may  fiedrly  be 
taken  to  embody  ^  the  law  administered  by  the  High  Coort 
of  Justice  in  England"  in  terms  of  Act  No.  8  of  1879, 
regarding  the  question  at  issua  The  judgment  of  the  Court 
must  therefore  be  for  the  plaintifis  with  costs. 

BuoHANAH,  J.:  I  concur.  There  is  only  one  point  I 
would  refer  to  that  has  not  been  dealt  with  by  the  Chief 
Justice.  I  have  carefully  examined  the  evidence  to  see  if 
it  could  be  held  that  there  had  been  any  waiver  implied,  or 
constructive  new  agreement  entered  into  between  the  parties 
to  make  delivery  here,  upon  which  a  liability  to  pay  freight 
could  be  based ;  but  I  am  unable  to  discover  in  the  evidence 
any  foundation  for  such  a  finding.  There  seems  to  me, 
therefore,  no  ground  upon  which  the  defendant  can  be  held 
entitled  to  recover  any  portion  of  his  claim. 

Maasdobp,  J.,  concurred. 

• 

rpuintUlk'  Attomeyi,  Tab  Ztl  ft  BunnKirt.  n 

LDetendftnfs  Attorneji,  Faibbruku,  Ajldjuuib  h  Lawtoii.  J 


WooDHEAj),  Plant  &  Co.  vs.  Gully. 

Ship — Charier-party — Exception — Negligence  of  Crew — 
BarraJtry — Perils  of  the  Sea — Warranty  of  Seaworthiness. 

By  a  charter-party^  it  was  agreed  that  the  defendants  ship 
**  being  tight,  staunch,  and  strong,  and  every  way  fitted 
for  the  voyage,'*  should  go  to  MiddleAro^-on-Tees,  and 
there  load  a  cargo  of  dag  manure,  and  therewith  proceed 
to  Cape  Town,  and  deliver  such  cargo,  always  afloat  tm 
such  dock,  or  usual  berth,  as  consignees  or  agents  may 
4ippovnt,  "  (he  Act  of  Ood,  perils  of  (he  sea,  fire,  barratry 
of  the  master  and  crew  .  .  .  stranding,  and  other  accident 
of  navigation  excepted;  even  when  occasioned  by  the  negli- 
gence,  default,  or  error  in  judgment  ofthepUot,  master, 
mariners,  or  other  servants  of  the  shipowner.'*    The  ship. 
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on  her  arrival  aX  Ca/pe  Town,  was  taken  into  dock. 
Certadn  pipes  in  the  ship  were  so  fitted  that,  by  opening 
two  valves,  sea-water  could  be  made  to  flow  into  a  ballast 
tank.  One  or  more  of  the  crew  having  intentiondUtf 
opened  the  vahes  with  the  object  of  sinking  the  ship.  Held, 
that  the  damage  thus  done  to  the  cargo  fell  within  the 
exception  of  " larratry  hy  the  crew** 
Held^  further^  that  the  fact  of  the  vessel  being  in  port  at  the 
time  of  the  damage,  did  not  exdude  the  operation  of  the 
exceptions. 

Action  brought  against  the  master  of  the  ss.  Oberon  for       'isor. 
damages  sustained  by  a  cargo  of  chemical  manure  while  on     iiudis. 
board  the  said  ship.    Plaintiflfs  were  carrying  on  business  as    «.^^r^, 
merchants  at  Gape  Town,  and  defendant  was  seed  in  his    ^^^fL^ 
capacity  as  master  of  the  ss.  Oberon,  then  in  Table  Bay, 
and  as  representing  the  ship  and  her  owners.     On  the 
18th  August,  1896,  the  Oberon  was  chartered  by  plainti£b  in 
London  to  load  and  conyey  from  Middlesbro'-on-Tees  to 
Cape  Town  a  full  and  complete  cargo  of  slag,  or  manure,  in 
bags,  at  a  freight  of  16s.  per  ton.    The  cargo  of  19,281  bags 
of  slag,  or  manure,  was  duly  laden  on  the  ship  in  good  order, 
and  the  ship  proceeded  on  her  voyage,  and  reached  Table 
Bay,  and  was,  on  21st  January,  moored  in  dock  at  the  south 
arm  for  discharge  of  cargo. 

Plaintiffs  alleged  that  it  was  the  duty  of  defendant  and  the 
owners  of  the  ship  in  accordance  with  the  charter-party  and 
relative  bill  of  lading  to  deliver  the  cargo  to  plaintiffs  at 
Cape  Town  in  good  order  and  condition  as  received,  whereas 
they  delivered  5581  bags  thereof  in  a  damaged  condition, 
the  damage  having  been  occasioned  by  sea-water,  which 
reached  the  cargo  after  the  vessel  was  moored,  but  before 
delivery  of  the  whole  or  any  part  of  the  cargo.  Plaintiffs 
alleged  that  the  sea-water  reached  the  cargo  through  negli- 
gence on  the  part  of  defendant  or  the  persons  on  board  ship 
employed  by  him,  but  contended  that,  even  independentiy  of 
such  negligence,  defendant  was  liable  for  the  damage  to 
plaintiffs,  who  had  received  delivery  of  the  cargo  without 
prejudice  to  their  claim  for  damages.  Plaintifib  estimated 
the  damages  at  £3500  due  by  the  master  of  the  said  ship, 
which  had  been  attached  ad  fu/ndandam  jurisdictionem.   The 
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^^^     freight  still  dae  nnder  the  charter-party  was  £387  4$. 
MMich  t.     Plaintifib  asked  for  judgment  for  £3500,  and,  £Buling  pay- 

wo^Md     ^^^^  ^^^^  ^^^  B^^P  ^^^  ^^^  above  amoont  of  freight  should 

^G^^    be  declared  executable  for  the  judgment^  with  costs  of  suit 

Defendant  in  his  plea  stated  that  bills  of  lading  were  duly 

signed  by  him  and  accepted  by  plaintifis,  and  contained  the 

following  conditions : — 

**  The  act  of  God,  perils  of  the  sea,  fire,  barratry  of  the  master  and 
crew,  enemies,  pirates  and  thieves,  arrests  and  restraints  of  princes,  rnlers 
and  people,  collisions,  stranding  and  other  accidents  of  navigation  ex- 
cepted, even  when  occasioned  by  negligence,  defiftult  or  error  in  judgment 
of  the  pilot,  master,  mariners,  or  other  servants  of  the  shipowners.  Ship 
not  answerable  for  losses  through  explosion,  bursting  of  boilers,  breakage 
of  shafts,  or  any  latent  defect  in  the  machinery  or  hull,  not  resulting 
from  want  of  due  diligence  by  the  owners  of  the  ship  or  any  of  them,  ot 
by  the  ship's  husband  or  manager." 

Defendant  alleged  that  he  duly  delivered  all  the  cargo  to 
plaintiffs  in  terms  of  the  charter-party  and  bills  of  lading, 
but  admitted  that  5000  bags  had  been  damaged  by  sea- 
water,  which  reached  the  cargo  while  the  ship  was  moored 
in  dock  through  a  yalve  connected  with  the  ballast  tanks, 
but  said  that  this  took  place  without  any  defiftult  on  the 
part  of  himself  or  the  persons  employed  on  the  diip,  but 
further  said  that,  even  if 'it  did,  the  owners  of  the  ship  were 
protected  from  liability  by  the  above  conditions  of  the  bills 
of  lading. 

There  was  also  a  contention  between  the  parties  as  to  who 
should  pay  a  sum  of  £50  for  a  debt  incurred  in  pumping  out 
the  water,  but  this  is  immaterial  to  this  report. 

Defendant  claimed  in  reconvention  £60  as  a  general 
average  contribution,  and  £687  48.,  being  the  amount  still 
due  for  freight.  These  claims  were  admitted  by  plaintifiis, 
who,  in  their  replication,  denied  that  the  conditions  of  the 
bills  of  lading  bound  them,  or  that  they  protected  defendant 
from  liability  for  the  damage. 

The  evidence  showed  that  the  Oheron  was  moored  in  dock 
for  discharge  of  cargo  on  January  21st.  Part  of  her  cargo 
of  manure  was  stowed  in  a  large  tank  between  the  deck  and 
the  keel,  which  tank  was  generally  used  for  water  ballasting 
purposes,  but  was  also  used  for  cargo.  The  tank  was  filled 
with  water  by  opening  two  valves  in  a  pipe  communicating 
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with  fhe  sea,  the  one  valve  regulating  the  flow  of  the  water       utr. 
from  the  sea  into  the  pipe,  and  the  other  allowing  the  water     March  s. 
to  flow  into  the  tank.    Both  had  to  be  opened  to  let  water    ^ JjTUd. 
into  the  tank.    As  the  water  flowed  into  the  tank  the  ship    ^^^  ^.^ 
sank  deeper  into  the  sea,  and  so  continued  till  the  tank  was 
filled.    The  yalyes  were  opened  by  means  of  two  wheels, 
which  were  situated  on  a  platform  about  eight  feet  below 
the  deck,  and  fifteen  above  the  keel,  and  this  platform  could 
only  be  reached  by  going  through  a  manhole  on  the  deck, 
and  down  five  or  six  steps.    Oyer  the  manhole  was  a  wooden 
coyer  projecting  aboye  the  deck,  and  oyer  the  hole  a  cover 
of  canvas  was  lashed  by  a  rope.    The  valves  were  free  from 
defect,  and  could  only  be  opened  by  the  use  of  some  force. 
The  manhole  was  not  in  a  conspicuous  place,  and  no  stranger 
would  know  the  mechanism  or  position  of  the  wheels.    Such 
ships  were  very  rare. 

One  witness  for  plaintiffs  stated  that  one  other  vessel  with 
similar  tanks  had  come  to  Cape  Town  years  ago,  and  had 
the  valves  protected  by  being  in  a  specially-built  chamber, 
which  was  kept  locked  by  the  captain.  The  ss.  Oberon  was 
classed  100  Al  at  Lloyd's.  On  the  21st  January  the  man- 
bole  was  properly  closed  up,  when  the  vessel  came  iuto  dock 
to  discharge.  Next  morDing,  at  a  quarter  past  nine,  a  boy 
hawker  went  on  board  the  ship,  and  reported  to  the  captain 
that  the  ship  was  very  low  in  the  water.  The  captain  then 
noticed  that  the  ship  was  below  her  marks,  and  ordered  the 
carpenter  to  make  soimdings.  He  found  that  the  tank  was 
full  of  water,  and  they  found  the  valves  were  open,  but  they- 
at  once  closed  them,  and  the  water  was  pumped  out.  The 
captain  stated  that  the  tank  took  twelve  hours  to  fill,  and 
the  valves  must  have  been  opened  about  midnight  on  the 
21st  January.  The  captain  inquired  into  the  cause  of  the 
yalves  being  opened,  but  was  unsuccessful  in  finding  out 
who  had  opened  them.  The  ship  was  moored  alongside  the 
dock,  and  it  was  diiflcult  to  get  on  board  except  by  the 
gangway,  and  more  di£Scult  to  return.  There  had  only 
been  one  visitor  on  board  that  night,  and  he  came  to  see  the 
captain.  The  apprentice,  an  intelligent  and  reliable  youth, 
was  on  duty  on  the  night  of  the  21st  from  6  P.M.  till  6  A.M. 
on  the  22nd.  During  that  time  the  carpenter  and  three 
seamen  left  the  ship  for  shore  by  the  gangway,  and  returned 
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^.       between  twelve  and  one  o'clock.    They  spoke  to  bim,  and 

>(Mdi  s.     some  of  them  went  away  for  abont  fiye  minutes  at  a  time, 

wo^^MuL    ^^^  letnmedy  and  then  they  went  to  sleep,  as  fieur  as  he 

^Mjiiy!*'    i^®^*    No  one  else  came  on  board  that  night    Some  of 

these  men  had  since  deserted,  and  the  carpenter  was  in  gaol 

at  the  time  of  the  action.    The  first  mate  had  a  row  with 

one  of  the  men,  and  was  fined  for  assault 

There  was  no  dispute  as  to  the  sea  haying  damaged  part 
of  the  cargo.  In  the  course  of  the  argument  at  the  trial, 
the  Court  intimated  that  the  extent  of  the  damages  need 
not  be  argued. 

JSearle  Q.O.  (Benjamin  with  him),  for  plaintiffs :  The  &cts 
are  not  much  in  disputa  The  cargo  was  admittedly  sound 
on  arrival  at  Gape  Town  and  portion  was  damaged  by 
sea-water.  The  onus  is  on  defendant  to  show  why  it 
was  delivered  in  damaged  state.  In  re  The  Freedom 
(L.  R.  3  P.  C.  594). 

Defendant  has  set  up  certain  exceptions  in  plea,  but  he 
must  strictly  show  that  he  is  exempted  from  liability  under 
the  charter-party  or  bills  of  lading.  To  do  this  he  must 
show  either  (a)  peril  of  the  sea,  (b)  barratry,  or  (c)  accident 
of  navigation.  The  tendency  of  Courts  is  to  construe  any 
clause  relating  to  negligence  of  master  and  mariners  strictly 
against  shipowner.  Serutton  on  Charter-parties  and  Bitts  of 
Lading  (p.  185  of  8rd  edition) ;  Taylor  vs.  Liverpool  88.  Co. 
(L.  R  9  Q.  B.  546);  Chartered  Bank  vs.  Netherlands  Co. 
(10  Q.  B.  D.  521) ;  Norman  vs.  Binnington  (25  Q.  B.  D.  475). 
Burton  vs.  English  (12  Q.  B.  D.  218) ;  AhboU  on  MereaniHe 
Shipping  (pp.  329-833) ;    Notara  vs.  Henderson  (41  L.  J. 

Q.  B.  158). 

As  to  perils  of  the  sea  and  the  definition  thereof,  see 
Serutton  on  Bills  of  Lading  (p.  177) ;  Pandorf  vs.  HamiUon 
(16  Q.  B.  D.  629-633 :  12  Ap.  Ca.  518),  where  "  perils  of 
the  sea  "  are  defined  by  Lopes,  L.  J.  As  to  when  voyage  is 
completed,  for  purpose  of  bill  of  lading,  see  Serutton  on 
Charter-parties  (p.  187,  note  2) ;  The  Aceomae  (15  P:  D.  208) ; 
The  Soufhgate  (P.  D.  1893,  p.  329) ;  Canada  Shipping  Co.  vs. 
British  Shipowners*  Association  (23 Q.  B.  D.  342);  TheFerro 
(1893,  P.  D.  p.  37). 

These  cases  show  that  the  navigation  had  come  to  an  end 
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and  80  the  damage  was  not  doe  to  perils  of  navigation.    The       u»r. 
damage  was  not  due  to  a  peril  of  the  sea  because  it  was  dne     iiudis. 
to  the  wilful  act  of  some  one,  or  by  negligence  of  crew.    In    ^j,^ji^ 
The  Ohasea  (L.  R  4  A.  and  B.  446;  32  L.  J.  (N.  S.),  p.  838)    ^^^ 
boring  holes  into  the  ship  was  held  not  to  be  ^^  perils  of  thei 
sea,"  but  barratry  of  the  crew. 

Again,  this  was  not  a  case  of  barratry,  because  to  be  such 
the  act  must  haTO  been  done  with  fraudulent  intention, 
f^',  ex  mcUeJicio^  and  so  even  wilful  damage  without  firaudu- 
lent  intent  or  damage  by  negligence  is  not  beirratry. 
Fletcher  vs.  Inglie  (2  B.  and  A.  315),  Philip  Bros.  ts.  Coop 
(4  Juta  53),  has  been  overruled  virtually  by  Tandorf  vs. 
Hamilton  (16  Q.  B.  D.  629),  where  it  was  held  there  was  no 
negligence  and  that  the  owner  was  not  liable :  The  Olen 
Oehid  (P.  D.  (1895),  p.  10) ;  Woodhouse  vs.  ChrisHm  &  Co. 
(4  E.  D.  0. 183). 

There  was  no  act  of  barratry  as  the  evidence  is  wholly 
insufficient  to  show  how  the  injury  was  caused  or  to  bear 
out  any  act  of  the  master  or  mariners  to  turn  on  the  valves 
with  a  fraudulent  intent.  The  onus  is  on  defendant  to  prove 
that  the  injury  comes  under  one  of  exceptions,  and  strict 
proof  is  required.  Any  one  might  have  turned  on  the 
valves  as  they  were  easy  of  access,  and  the  vessel  can  hardly 
be  said  to  be  seaworthy  and  well  found  with  such  a  negligent 
construction.  Where  negligence  is  shown  no  contribution 
for  general  average  is  claimable,  even  if  the  charge  is  one  of 
average :  The  Carron  Park  (15  P.  D.  203) ;  8tramg  vs.  Seott 
(14  Ap.  Oa.  601). 

Posted^  March  3rd : — 

InneSy  Q.C.  (with  him  Graham)^  for  defendant. 

Defendant  is  not  a  common  carrier — his  ship  is  not  even 
a  general  ship.  His  liability  must  arise  out  of  the  charter- 
party  and  bills  of  lading,  which  are  in  all  essentials  the  ^ 
same  in  this  case.  By  them  all  dangers  of  navigation,  perils 
of  the  sea,  and  barratry  of  master  and  crew  are  exemptions 
from  liability  of  shipowner.  In  ordinary  cases  negligence 
is  not  excepted,  but  here  it  isr  Krohn  vs.  Nourse  (Buch.  1873, 
p.  85) ;    Philip  Bros.  vs.  Coop  (4  Juta,  53). 

[De  Yilliebs,  C. J. :  But  shipowners  can't  exempt  them- 
selves from  their  own  negligence.] 
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^^^  Theie  ir  the  implied  wananty  of  seaworthinesB  in  all 
Marahs.  theee  marine  contracts  and  that  is  fdlfilled  in  the  present 
woik^  case.  The  ship  is  registered  100  Al  at  Uoyd's,  which  is  the 
^Q^  highest  qualification.  Stede  ys.  State  Line  do.  (3  Ap.  Cas. 
p.  72)  deals  with  seaworthiness.  There  is  no  other  case  of 
negUgence  on  part  of  shipowner  himself,  and  eveii  if  there 
is  none  is  shown  by  the  evidence.  The  taming  of  the 
Talyes  was  done  either  (a)  by  an  oatdder,  or  (b)  by  one  of 
the  crew.  In  case  (a)  the  shipowner  is  protect  by  the 
clause  excepting  perils  of  the  sea,  and  in  case  (()  by  clause 
excepting  barratry  of  the  master  and  mariners.  The  injury 
must  have  been  caused  by  the  sailors,  as  no  one  else  couU 
know  where  the  wheels  working  the  valyes  were  or  could 
haye  got  at  them,  and  much  less  worked  them.  There  was 
no  motive  for  an  outsider  to  turn  the  wheel?,  whereas  the 
crew  had  a  motive  and  knew  the  position  of  the  wheels  and 
how  to  get  at  them.  Some  of  the  crew  have  since  deserted. 
If  one  of  the  crew  did  the  opening  negligently  the  case  is 
covered  by  The  SouthgaU  (P.  D.  1893,  p.  329)  and  the  ship- 
owner is  excused.  If  not  done  n^ligently  it  must  have  been 
done  wilfully  or  fraudulently  and  is  barratry,  and  again 
shipowner  is  excused  by  barratry  clause :  Seven  on  NegJin 
genee  (voL  2,  p.  1299) ;  MeLoMm  an  Shipping  (p.  268, 
Libr.  Edition).  Barratry  is  some  fraudulent  wrongful  act 
against  the  interest  of  the  shipowner  or  shippers  by  the 
master  or  crew  of  a  vessel. 

Again,  this  is  an  accident  of  navigation,  as  the  voyage  is 
not  finished  till  all  the  cargo  is  discharged,  though  the  ship 
is  in  dock :  Lawrie  vs.  Douglass  (15  M.  and  W.  746) ;  The 
Aecomae  (15  P.  D.  p.  208)  may  be  distinguished  from  the 
above  case  as  shown  by  The  Carrcn  Park  (15  P.  D.  p.  203). 
In  the  Accomae  case  the  words  used  were  **  in  the  ordinary 
course  of  the  voyage."  The  SotUhgaie  case  is  still  later 
than  these. 

Again,  the  injury  was  a  peril  of  the  sea  even  though  there 
was  no  actual  navigation,  since  the  charter-party  voyage  was 
not  terminated  till  the  cargo  was  discharged. 

[Db  Yilliebs,  G.J. :  You  need  not  argue  the  question  of 
damages  at  present.] 

Searle,  Q.C.f  in  reply :  Defendant  does  not  discharge  the 
onus  upon  him  by  giving  evidence  showing  mere  suspicion 
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.ptat  c«w,  he  m»*  «»d™h,l,  A«  ti»  a.m.ge  w«     ^^ 

occasioned    by  some  cause  for  which  he  is  exempt   by      Mvobs. 

contract.     The  valves  were   not  properly  kept  or  duly    ^^^^^ 

protected  and  the  owner  cannot  exempt  himself  from  his    ^qJJ^^ 

own  negligence.    The  fact  of  registration  at  Lloyd's  does 

not  remove  his  negligence  as  far  as  shippers  are  concerned : 

2%6  Olenfruin  (10  P.  D.  103) ;  TattersaU  vs.  National  88.  Go. 

(12  Q.  B.  D.  297) ;  The  Xaniho  (12  Ap.  Gas.  503) ;  Amould 

on  Marine  Insurance  (vol.  2,  p.  76).    This  is  not  a  peril  of 

the  sea  any  more  than  the  boring  of  holes  in  the  ship :  The 

Ohaeca  (L.  B.  4  A.  and  K  446).    8ervMon  on  Oharter-parHes 

(p.  188,  Ed.  3)  says  the  navigation  or  voyage  only  lasts 

tin  actual  sailing  is  ended :  Mater's  Executors  vs.  Jones 

(3  Searle,  356). 

Cwr.  adv.  wilt 

Postea,  March  4th : — 

De  YHiLIEBS,  CJ.:  The  plaintiffs  seek  to  recover  from 
the  master  of  the  ship  Oheron,  as  representing  the  owners, 
the  sum  of  £3500  for  damage  done  to  a  cargo  of  slag  manure 
consigned  to  the  plaintiffs,  who  were  charterers  of  the  ship. 
The  charter-party,  which  was  executed  in  London,  described 
the  ship  as  classed  100  Al  Lloyd's  and  as  ^^  being  tight, 
staunch,  and  strong  and  every  way  fitted  for  the  voyage.**  On 
a  slip  of  paper,  which  is  admitted  to  have  been  attached  to  the 
charter-party  before  its  execution,  the  following  clause  occurs: 
**  The  act  of  God,  perils  of  the  sea,  fire,  barratry  of  the 
master  and  crew,  enemies,  pirates,  assailing  thieves,  arrest 
and  restraint  of  princes,  rulers  and  people,  collisions,  strand- 
ing, and  other  accidents  of  navigation  excepted ;  even  when 
occasioned  by  the  negligence,  default,  or  error  in  judgment 
of  the  pilot,  master,  mariners,  or  other  servants  of  the 
shipowner."  The  questions  to  be  determined  are  whether 
the  ship  was  seaworthy  when  she  took  in  the  cargo  and, 
if  she  was,  whether  the  damage  falls  within  any  of  the 
exceptions  contained  in  the  charter-party. 

A  portion  of  the  cargo  was  stowed  in  a  part  of  the  ship 
which  can  also  be  used  as  a  water-ballast  tank.  In  order  to 
fill  this  tank  with  water  it  is  necessary  to  open  two  valves, 
one  of  which  allows  the  water  to  rise  in  a  pipe  communi- 
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j^i^  eating  with  the  sea,  and  the  other  allows  the  water  to  flow 
1^^  f  into  the  tank.  As  the  water  flows  into  the  tank  the  ship 
wo^dhMd.  ^^'^^  deeper  into  the  sea,  and  thus  causes  the  water  to 
^Q^u^'  continne  flowing  into  the  tank  until  it  is  flUed.  In  ord^  to 
reach  the  wheels  for  turning  the  valyes  it  is  necessary  for  a 
person  to  go  down  a  manhole  fiye  or  six  steps  to  a  platform 
which  is  about  eight  feet  below  the  deck  i^d  about  fifteen 
or  sixteen  feet  above  the  bottom  of  the  ship.  There  was  no 
delect  in  the  valyeSi  nor  could  they  have  been  opened  with- 
out the  use  of  some  force,  ^he  manhole  was  kept  closed  by 
means  of  a  wooden  coyer,  oyer  which  there  was  a  canyas 
coyer.  The  ship  arriyed  in  Table  Bay  on  the  23rd  of 
December  last  and  entered  the  dock  on  the  ^Ist  of  January. 
On  the  morning  of  the  22nd  the  discharge  of  cargo  was 
commenced,  and  between  9  and  10  a.m.  the  master  obseryed 
that  the  ship  was  settling  down  in  the  water  and,  on 
inyestigating  into  the  cause,  he  found  that  the  two  yalyes 
had  been  opened  and  that  water  was  entering  into  the 
baUast-tank.  He  afterwards  used  eyery  effort  to  discoyer 
the  person  who  had  opened  the  yalyes,  but  was  not  success- 
fal.  Judging  by  the  quantity  of  water  which  had  flowed 
into  the  tank  he  came  to  the  conclusion  that  the  yalves  had 
been  opened  about  midnight  between  the  2l8t  and  22nd  of 
January.  The  cargo  in  the  tank  was  damaged  by  the  sea* 
water,  and  it  is  for  this  damage  that  the  present  action  is 
brought^ 

The  plainti£b  contend  that  the  facility  with  which  the 
valves  could  be  opened  is  evidence  of  &ulty  construction, 
and  that  the  Court  is  bound  to  find  that  the  ship  was  not  in 
a  seaworthy  condition.  In  support  of  this  contention  they 
greatly  rely  upon  the  fact  that  after  the  damage  had  been 
done  the  roaster  secured  the  valves  by  means  of  handcuffs, 
to  prevent  a  similar  occurrence  in  future.  The  ship  is 
admittedly  classed  100  Al  Lloyd's,  which  is  said  by  one  of 
the  witnesses  to  be  the  highest  class  register  In  the  face 
of  this  fact,  it  requires  more  evidence  than  has  been  adduced 
on  behalf  of  the  plaintiffs,  to  satisfy  the  C!ourt  that  the  ship 
was  not  "  every  way  fitted  for  the  voyage."  A  wooden  ship 
may  be  tight,  staunch,  and  strong,  and  yet  it  would  be  as 
easy  to  bore  a  hole  in  her  bottom  as  it  was  to  open  the  valves 
of  the  Oberon.    Precautions  were  afterwards  taken  to  prevent 
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the  Talyes  being  opened  again,  but  eyen  theee  precantions     ^^^-^ 
would  not  be  suflScient  to  prevent  one  of  the  crew  from      Haniis! 
forcing  ope^n  the  handcuffs  and  opening  the  valves  when  a    ^^j^jj^ 
convenient  opportunity  offered.    We  are  clearly  of  opinion    ^q5i?^' 
that  the  ship  was  seaworthy  when  the  cargo  was  loaded,  and 
at  the  time  of  sailing  from  the  port  of  loading. 

The  next  question  is  whether  the  defendant  is  protected 
by  any  of  the  exceptions  which  I  have  enumerated.  We  are 
satisfied,  after  a  careful  consideration  of  the  evidence,  that 
the  valves  were  intentionally  opened  with  the  object  of 
letting  in  the  water,  and  that  it  was  done  by  one  or  more  of 
the  crew.  It  was  a  case  therefore  of  barratry  by  the  crew, 
just  as  much  as  if  one  of  the  crew  of  a  wooden  ship  were  to 
bore  a  hole  in  her  bottom  with  the  view  of  scuttling  her. 
If  this  view  be  correct  then  clearly  one  of  the  exceptions 
applies. 

But  assuming  that  the  evidence  be  held  insufficient  to 
prove  barratry,  we  are  of  opinion  that  the  damage  was 
occasioned  by  a  peril  of  the  sea.  The  exceptions  in  the 
present  case  embrace  perils  of  the  sea,  etc.,  ''even  when 
occasioned  by  the  negligence,  default,  or  error  in  judgment 
of  the  master  or  mcuriners/'  so  that  the  negligence,  if  there 
was  any,  of  the  master  or  mate  in  not  keeping  a  proper 
supervision  over  the  valves,  cannot  be  relied  upon  by  the 
plaintiffs.  The  main  objection  taken  by  them  to  the  appli- 
cability of  the  exceptions,  is  that  the  vessel  was  in  dock  at 
the  time  of  the  accident..  I  take  the  true  rule,  however,  to 
be  as  stated  by  Mr.  Scrutton  (on  Charter-partieSy  art.  91),  that 
''exceptions  in  the  contract  of  affreightment,  unless  other* 
wise  clearly  worded,  limit  the  shipowner's  liability  during 
the  whole  time  he  is  in  possession  of  the  goods  as  carrier  and 
therefore  apply  during  the  landing  and  dischcurging  of  the 
ffoods."  The  cases  on  the  point  are  not  perhaps  reconcilable 
Sith  each  other,  bnt  io  none  of  those  where  the  shipowner 
has  been  held  liable,  was  there  a  clause  like  the  one  in  the 
present  casa  The  terms  "other  accidents  of  navigation "  in 
the  charter-party  cannot  have  been  intended  to  limit  the 
preceding  exceptions  to  the  time  when  the  ship  was  actually 
on  her  voyage.  Thus,  if  the  ship  had  been  destroyed  by 
fire  while  in  port  the  exceptions  would  have  been  applicable, 
and  it  has  not  been  contended  that  if  the  damage  now  in 
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j^^  qnestion  was  caused  by  barratryy  as  fonnd  by  the  Conrt,  the 
^^•*^  f  shipowner  would  have  been  liable.  We  entertain  no  doubt 
woodheiMi,  whatever  that  if  the  damage  had  been  done  on  the  voyage, 
^GnDj?"  ^^^  ^^*  ^  ^^  P^^  *^®  exceptions  would  have  applied. 
The  loss  would  certainly  have  been  recoverable  under  a 
marine  policy,  as  due  to  a  peril  of  the  sea.  To  use  the 
language  of  Lord  Herschell  in  Hamilton  vs.  Fraser  (4  A.  C. 
530)9  '^  it  arose  directly  from  the  action  of  the  sea.  It  was 
not  due  to  wear  and  tear,  nor  to  the  operation  of  any  cause 
ordinarily  incidental  to  the  voyage  and  therefore  to  be 
anticipated."  In  that  case  rice  had  been  shipped  under  a 
charter-party  and  bills  of  lading,  which  excepted  **  dangers 
and  accidents  of  the  seas.**  During  the  voyage  rats  gnawed 
a  hole  in  a  pipe  on  board  the  ship,  whereby  sea-water  escaped 
and  damaged  the  rice,  withont  neglect  or  default  on  the  part 
of  the  shipowners  or  their  servants.  It  was  held  by  the 
House  of  Lords,  reversing  the  decision  of  the  Court  of  Appeal, 
that  the  damage  was  within  the^  exception,  and  that  the 
shipowners  were  not  liable.  In  the  case  of  the  XarUho 
(4  A.  C.  503),  the  question  was  discussed  by  the  House  of 
Lords,  whether  the  term  "  perils  of  the  seas  *'  should  receive 
a  different  construction  according  as  they  occur  in  contracts 
of  affreightment,  or  in  policies  of  insurance,  and  was  answered 
in  the  negative.  **  Was  it,*'  said  Lord  Bramwell,  **  by  a 
peril  of  the  sea  that  the  defendant's  ship  foundered  ?  The 
facts  are  that  the  sea-water  flowed  into  her  through  a  hole, 
and  flowed  in  such  quantities  that  she  sank.  It  seems  to  me 
that  the  bare  statement  shows  she  went  to  the  bottom  through 
a  peril  of  the  sea.  ...  It  is  admitted  that  if  the  question 
had  arisen  on  an  insurance  against  loss  by  perils  of  the  sea 
this  would  have  been  within  the  policy  a  loss  by  perils  of  the 
sea.  Are  the  words  to  have  different  meanings  in  the  two 
instruments  ?  "  And  he  answers  this  question  with  a  decided 
negative.  Lord  Macnaghten  was  equally  emphatic.  **  The 
Conrt  of  Appeal,"  he  said,  **  start  with  the  assumption  that 
the  same  words  have  different  meanings  when  used  in  policies 
of  assurance  and  when  used  in  bills  of  lading.  For  that 
assumption  there  is  not,  I  venture  to  think,  any  foundation. 
Different  considerations,  no  doubt,  apply  to  the  two  contracts, 
a  contract  of  indemnity  and  a  contract  of  carriage,  and  the 
same  event  may  have  a  different  result  in  the  one  case  from 
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\7hat  it  would  have  in  the  other,  but  in  mercantile  contracts 
80  closely  conn^cteti,  the  same  words  must  have  the  same 
mt'auing."  Holding  as  we  do  that  a  policy  of  insurance 
against  perils  of  the  seas  would  have  covered  the  damage 
done  to  the  plaintiffs'  cargo,  we  are  of  opinion  that  the 
defendant  is  not  liable  for  the  loss.  The  amount  claimed  in 
reconvention  is  admitted  to  be  due,  and  judgment  must  be 
given  accordingly. 


1897. 
Marohs. 


t* 


WoQdhead, 

Plant  ft  Co. 

vt.  Golly. 


Buchanan  and  Maasdobp,  JJ.,  concurred. 

CFUintUb'  AttonieyB,  Yak  Ztl  ft  BuissniNt.'l 
Defendant's  Attorney,  C.  C.  Siiaebbaueb.   J 


Barkeb  v8.  Babker. 

Sepa/rcUion  Deed — Sushmd  and  Wife — Custody  of  Children 
— Maintencmce — BemovcU  from  Jv/risdiction. 

By  a  deed  of  separation  letween  husband  a/nd  wife  it  was 
agreed  that  the  laUer  should  hxwe  the  atstody  of  the 
female  children  of  the  marriage  a/nd  receive  a  monthly 
allowance  for  their  maintenance.  It  was  further  agreed 
thai  the  fv/mitv/re  in  the  house  theretofore  occupied  by 
them  should  belong  to  the  wife  and  that  the  husbamd  should 
be  entitled  to  resume  the  custody  of  the  children  in  ease 
they  should  not  be  properly  taken  care  of  The  wife  went 
to  reside  in  Johannesburg  with  her  children,  without  the 
husband's  consent  Held,  in  an  action  brought  by  the 
wife^  that  she  was  not  entitled  to  recover  mamtenance  for 
the  period  of  her  absence  from  the  Colony, 

The  plaintiff,  Mrs.  Barker,  sued  her  husband,  from  whom 
she  had  been  separated  by  notarial  deed,  for  the  sum  of  £3, 
which  she  claimed  in  that  the  defendant,  by  the  said  deed, 
had  covenanted  to  pay  her  the  said  sum  monthly  towards 
the  maintenance  and  support  of  herself  and  their  two  minor 
children — girls  born  of  their  marriage. 

The  defendant  took  exception  to  the  agent's  power  of 
attorney,  and  also  to  the  plaintiff  suing  at  all,  as  the  persons 
had  been  married  in  community  of  property.    Further,  the 
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^^^^  defendant  pleaded  that  plaintiff  had  forfeited  all  claim  to 
gjj^^      relief,  owing  to  misconduct.     The  only  minconduct  proved 

Barker.  ^^8,  that  the  plaintiff  after  the  separation  had  been  entered 
into,  had  leit  Woodstork,  where  the  parties  had  formerly 
resided,  and  had  removed  without  her  husband's  consent  to 
the  Transvaal,  and  had  taken  the  two  minors,  girls,  with  her. 
By  the  deed  of  separation,  the  furniture  in  the  house  had 
been  given  to  the  wife,  the  husband  undertaking  to  pay 
certain  specified  debts ;  the  wife  was  to  have  the  custody  of 
two  girls  bom  of  the  marriage  and  the  husband  of  the  two 
boys;  either  spouse  to  have  access  to  the  children  in  the 
custody  of  the  other ;  and  the  husband  to  pay  £3  a  month 
to  the  wife  for  maiotenanee.  The  Magistrate  ultimately 
overruled  the  exceptions,  and  on  the  merits  gave  judgment 
for  plaintiff  with  costs.    The  defendant  now  appealed. 

Oraham,  for  the  appellant,  contended  that  it  was  a  breach 
of  the  agreement  to  remove  the  children  from  the  Colony  to 
a  place  where  defendant  could  not  have  access  to  them. 

The  respondent  did  not  appear. 

De  Yilliebs,  C.  J. :  It  is  unnecessary  to  make  any  observa- 
tions regarding  the  frivolous  exceptions  taken  in  the  Court 
below.  They  have  not  been  relied  upon  by  counsel  for  the 
defendant,  and  I  may  therefore  at  once  proceed  to  the  real 
question  whether  the  plaintiff  is  entitled  to  recover  any 
maintenance  money  from  the  defendant  so  long  as  she  keeps 
the  children  outside  the  jurisdiction  of  this  Court  The 
deed  of  separation  does  not  expressly  state  that  the  plaintiff 
shall  not  remove  the  girls  from  the  Colony,  but  it  is  a  fair 
inference  from  the  provisions  of  the  deed  that  she  should 
not  have  this  power  without  the  consent  of  her  husband,  the 
defendant.  She  was  allowed  to  have  the  custody  of  the 
girls  but  he  was  to  have  the  right  to  resume  the  custody 
if  she  did  not  take  proper  care  of  them.  This  right  it  would 
be  di£Scult,  if  not  impossible,  for  him  to  exercise  if  she 
remained  with  the  children  at  Johannesburg.  Again,  the 
fact  that  under  the  deed  she  is  to  have  the  furniture  in 
their  house  at  Woodstock  tends  to  show  that  her  departure 
from  the  Colony  was  not  contemplated  by  either  party.  The 
husband  is  legally  entitled  to  the  custody  of  the  children  of 
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the  marriage,  and  where  he  agrees  to  part  with  any  of  his 
paternal  rights  in  his  wifeV  favoar  he  must  be  held  to  have 
reserved  all  those  rights  which  he  has  not  expressly  parted 
with.  The  appeal  mnst  be  allowed  and  judgment  entered 
for  the  defendant. 


1897. 
lUrehS. 

Barker  iw. 
Barker. 


Buchanan  and  Maasdobp,  J  J.,  concnrred. 
Appeal  allowed  accordingly,  with  costs. 

[AppeDanf 8  Attorney,  D.  Tehhamt.  Jon.] 


Smuts  &  Co.  vs.  Dunn  &  Co. 

Principal  and  Agent — Attorney — Authority — Credit. 

Where  a  firm  of  attorneys  carry  on  business  in  two  towns  and 
employ  an  agent  in  one  of  them  to  conduct  the  business  in 
their  name^  a  tradesman  is  not  entitled  to  recover  from 
the  firm  the  price  of  goods  bought  by  the  a^ent  in  the 
name  of  the  firm  without  proof  that  the  goods  were  in  fact 
supplied  to  the  firm  or  that  the  agent  had  authority, 
earpress  or  implied^  to  pledge  his  principaTs  credit  for 
such  purchases. 

The  plaintiff,  an  attorney  carrying  on  business  at  Aliwal 
North  and  elsewhere  as  N.  E.  Smuts  &  Co.,  sued  the 
defendants,  a  firm  of  merchants  at  East  London,  in  the  Court 
of  the  Resident  Magistrate  to  recoyer  the  sum  of  £8  9s. 
The  summons  alleged  that  the  plaintiff,  prior  to  November, 
1895,  acted  for  and  on  behalf  of  one  Keese,  of  Lady  Grey,  in 
diyers  matters  and  law  suits,  who  owed  a  considerable  sam 
for  fees  and  disbursements.  That  in  Noyember,  1895,  the 
said  Keese  assigned  his  estate  to  defendants,  who  agreed  to 
pay  all  liabilities.  The  defendants  denied  the  plaintiff's 
claim  for  the  full  amount,  and  offered  to  settle  same  for 
£130,  which  offer  was  duly  accepted,  of  which  sum  the 
defendants  have  paid  on  account  £121  lis,,  but  refuse  to 
pay  the  balance. 

There  were  several  exceptions  and  pleas  not  now  necessary 
to  notice,  but  on  the  merits,  defendants  pleaded  that  the 
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jj^-^      plaintiff  was  indebted  to  the  estate  of  Eeese  in  the  sum  of 
SmatTiTGa  ••.  ^  ^*-  ^^^  goods  sold  and  delivered,  which  amount  (iefeudants 
^^"^  *  ^'    claimed  the  right  to  set  off. 

Considerable  evidence  was  led.  It  appeared  that  one 
Da  Toit  was  plaintiff's  business  representative  at  Lady 
Grey,  and  that  he  had  done  the  legal  work  for  which 
plaintiff  claimed  judgment.  While  at  Lady  Grey,  JDu  Toit 
had  purchased  goods  in  Eeese's  store,  some  of  which  he 
directed  to  be  charged  against  plaintiff,  and  the  rest  against 
himselfl  Du  Toit  had  since  left  the  Colony  and  was  not 
available  as  a  witness.  The  Magistrate  held  that  Du  Toit's 
authority  was  clear,  and  that  Keese  was  justified  in  charging 
the  goods  at  Du  Toit's  instructions  against  plaintiff,  and  gave 
judgment  for  defendants  with  costs.  Among  the  goods  sold 
were  ink,  paper,  wool  bags,  paraffin,  soap,  and  clothes.  It 
was  alleged,  but  not  proved,  that  the  clothes  were  bought  for 
the  office  boy  employed  in  the  plaintiff's  business.  There 
was  no  direct  evidence  as  to  whether  or  not  any  of  the  other 
goods  were  used  in  the  business.  The  plaintiff  now 
appealed. 

Searle,  Q.C.,  appeared  for  the  appellant,  and  denied  that 
Du  Toit  had  any  authority  to  bind  plaintiff  in  the  purchase 
of  shop  goods.  No  authority  could  be  implied  from  the 
nature  of  Du  Toit's  occupation,  for  which  the  goods  were  not 
required. 

Innes,  Q.C.,  for  the  respondents,  submitted  that  land 
fdes  and  implied  authority  had  been  proved  and  so  found 
by  the  Magistrate.  The  goods  are  such  cts  may  very  well 
have  been  used  in  the  business  of  plaintiffs,  and  defendants 
say  they  were  so  used  by  Du  Toit  acting  on  behalf  of 
plaintiffs. 

Db  ViLLiEBS,  C.J. :  The  only  question  to  be  decided  is 
whether  the  plaintiffs  are  liable  for  the  amount  which  the 
defendants  claim  the  right  to  set  off.  They  would  be  so 
liable  if  the  goods  had  been  supplied  for  the  purposes  of  their 
business,  or  if  they  had  expressly  or  tacitly  authorised  Du 
Toit,  their  agent  carrying  on  business  in  their  name  at  Lady 
Grey,  to  purchase  the  goods  in  their  name.  The  burthen  of 
proving  either  of  these  facts  lies  upon  the  defendants,  who 
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claim  the  right  to  set  off.    The  Magistrate,  in  giving  judg-     uiJSJ'j. 
ment  in  their  fayonr,  relied  to  some  extent  upon  the  fact  g^^^;^^©  w. 
that  the  plaintiffs  did  not  produce  Du  Toit  as  their  witness,    nonn^oo. 
but,  as  the  defendants  alleged  that  he  had  the  requisite 
authority,  they  ought   to  have    produced  him.      In  the 
absence  of  any  proof  that  the  goods  ever  came  into  the 
plaintiffs'  possession,  or  that  they  authorised  Du  Toit  to 
purchase  the  goods  in  their  name,  I  am  of  opinion  that  the 
Magistrate  erred  in  giving  judgment  for  the  defendants. 
The  appeal  must  be  allowed,  with  costs,  in  this  Court,  and 
judgment  entered  for  the  plaintifib,  with  costs,  in  the  Court 
below. 

BucHAKAK  and  Maasdobp,  JJ.,  concurred. 

Appeal  allowed  accordingly,  with  costs,  and  judgment 
entered  in  the  Court  below  for  the  amount  claimed,  with 
costs. 

fAppellmiits'  AttonMys,  Van  Ztl  ^  BuiS8nnil.1 
LDeieiMUntB*  Attorneys,  Fihdi^at  k  Tait.         J 


Vol.  XlV.— PaM  I. 


OASES 


DBdDKD 


IN  THE  SUPKEME  COUKT. 


VOL..  XIV.     PART  II. 


QUEXN  V8.  MiTOHELL. 

Prosecution — N  anoe — Mumcipal  Begulatiom — BigM  of 
Private  PatAj  to  prosecute  swnmarUy — Interest — Ord.  40 
of  1828,  section  15. 

M.  contravened  section  22  of  the  Regulations  of  the  Chreen 
Point  and  Sea  Point  MumicipalUy^  which  laid  down  a 
penaUy  against  any  person  commiUing  a  nuisance  tending 
to  injure  the  health  or  safety  of  the  inhabitants  of  the 
Municipality.  Section  2  of  the  Regulations  provided  ihat 
in  such  case  complaint  should  he  made  to  the  Municipal 
Secretary  f  who  should  report  to  the  Commissioners  and  take 
their  instructions  whether  to  prosecute  or  not.  This  was 
not  done,  hut  a  summary  private  prosecution  was  in- 
stituted  against  M.  in  a  Magistrate's  Cou/rt^  when  M,  was 
f(mnd  guilty  and  fined.  Held,  on  appeal,  that  inasmuch 
as  section  22  laid  down  a  general  penalty ^  section  2  did 
not  debar  an  injured  neighhou/r  from  instituting  a  private 
prosecution  in  terms  of  Ordinance  40  of  1828,  section  15. 

Appeal  from  a  decision  of  the  Assistant  Resident  Magis-     Apru  is. 
irate,  Cape  Town,  in  a  case  in  which  accused  had  been     goMp  m. 
conyicted  of  contravening  section  22  of  the  Eegulations  of 
the  Green  Point  and  Sea  Point  Municipality,  which  had 

been  drawn  up  under  the  provisions  of  Act  14  of  1859,  in 
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1M7.  that  he  had  created  a  nuisance  tending  to  injure  the  health 
qJ^^  and  affect  the  safety,  comfort,  or  rights  of  the  inhabitants 
Mitobeu.  by  neglecting  to  remove  a  quantity  of  decayed  vegetables 
from  liis  premises  and  allowing  the  same  to  L'e  exposed  in 
the  yard  of  his  house  at  Green  Point.  Accused  pleaded  not 
guilty,  and  the  evidence  for  the  prosecution  showed  that  the 
vegetables  had  been  allowed  to  lie  and  decay  from  the  7th 
to  the  25th  February  1897  in  accused's  yard,  that  several  of 
his  neighbours  complained  to  him  of  the  smell  caused, 
requesting  him  to  remove  the  vegetables.  This  accused  did 
not  do,  and  after  the  matter  was  reported  to  the  police,  a 
private  prosecution  was  instituted  by  one  of  the  neighbours, 
supported  by  the  police.  Accused  did  not  give  any  evidence, 
but  on  the  case  for  the  prosecution  being  concluded,  his 
agent  applied  for  a  dismissal  of  the  case  on  the  grounds 
(1)  that  it  had  not  been  proved  that  section  2  of  the 
Municipal  Begulations  had  been  complied  with,  and  (2)  that 
no  private  prosecation  could  take  place  for  such  an  offence. 
The  Magistrate  found  the  accused  guilty  and  sentenced  him 
to  pay  a  fine  of  £3,  dismissing  both  objections  and  stating 
that  the  second  objection  should  have  been  taken  by  way  of 
exception  before  accused  pleaded.  From  this  decision  the 
appeal  was  bronght. 

The  following  are  the  material  sections  of  the  regula- 
tions : — 

2.  All  complaints  or  informations  of  the  contravention  of 
the  following  regulations  shall  be  made  to  the  Secretary  of 
the  Municipality,  who  shall  forthwith  make  due  entries 
thereof  in  a  book  or  books  to  be  kept  for  that  purpose,  and 
shall  submit  the  same  to  the  Commissioners,  and  shall  take 
instructions  from  the  Commissioners  as  to  whether  such  com- 
plaints  shall  be  prosecuted  or  not 

22.  Any  pei-son  creating  any  nuisance  which  may  tend  to 
injure  the  health  or  in  any  way  affect  the  safety,  comfort,  or 
rights  of  the  inhabitants,  shall  be  liable  upon  conviction  to 
a  fine  not  exceeding  £10. 

Molteno  for  the  appellant :  The  Eegulations  of  the  Munici- 
pality are  framed  un*der  section  23  of  Act  14  of  1859. 
Section  2  of  these  was  not  complied  with.  Further,  Act  27 
of  1882  (Police  Offences  Act)  is  in  force  in  the  Municipality 
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and  appellant  might  have  been  charged  by  the  police  under      ^1^*^, 
section  5,  sub-s.  26,  of  Act  27  of  1882  and  not  under  the     ^ — 
regulation  as  the  police  have  done,  inasmuch  as  no  report      MUcheu. 
has  been  made  to  the  Commissioners  of  the  Municipality  nor 
has  the  prosecution  been  authorised  by  them.    The  penalty 
under  the  Act  is  £2,  and  under  the  regulations  £10.    It  is 
not  usual  for  the  police  to  prosecute  for  contrayeution  of 
Municipal  Begulations. 

Sheil  for  the  Crown:  The  evidence  shows  that  the 
nuisance  was  a  serious  one  to  the  health  or  at  least  to  the 
comfort  of  the  neighbours,  and  there  was  a  clear  contraven- 
tion of  the  22nd  section  of  the  Begulations.  The  only 
question  is  whether  the  procedure  adopted  was  the  proper 
one.  It  is  said  complaint  should  first  have  been  made  to 
the  Commidsioners  and  their  authority  for  a  prosecution 
obtained,  but  this  is  not  essential,  as  Mr.  Fripp  the  prosecutor 
has  suffered  injury  by  the  nuisance  and  has  a  sufiScient 
interest  in  the  onatter  to  enable  him  to  institute  a  private 
prosecution  under  the  provisions  of  Ordinance  40  of  1828, 
8.  15.  The  case  of  Htrnt  v.  Hoare  (1  Juta,  379)  where  a 
similar  exception  was  taken  and  overruled,  is  conclusive  of 
the  point.  The  case  was  by  common  cause,  as  shown  by  the 
second  objection  taken,  a  private  prosecution  though  it  was 
conducted  by  the  police.  Ord.  8  of  1852,  s.  2.  No  certificate 
from  the  Attorney-General  was  necessary,  as  it  was  a 
summary  prosecution.    Act  20  of  1856,  Schedule  B,  rule  68. 

MoUeno  in  reply :  As  to  HwU  vs.  Hoare  there  is  nothing 
to  show  that  the  Municipal  Begulations  of  Stellenbosch  are 
the  same  as  those  of  Green  Point.  Though  the  second 
objection  was  taken  it  wets  in  error  and  the  case  was  clearly 
a  police  prosecution. 

De  Villiers,  C.J. :  The  22nd  section  of  the  Municipal 

Begulations  of  the  Green  Point  and  Sea  Point  Municipality 

provides  that  any  person  creating  any  nuisance  tending  to 

injure  the  health  or  affect  the  safety  or  comfort  of  the 

inhabitants  shall  be  liable,  upon  conviction,  to  a  fine  not 

exceeding  £10.    Now  in  the  present  ease  there  can  be  no 

doubt  that  the  appellant  did  create  a  nuisance  by  keeping 

rotten  potatoes  in  his  yard,  which  did  affect  the  safety,  or  at 

all  events  the  comfort  of  some  of  the  inhabitants,  that  is  his 

L  2 
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1^^.     neighbours.    The  first  question  to  be  determined  is  whether 
—        one  of  such  neighbours,  who  was  suffering  from  such  dis- 
,  Mitchell,     comfort,  could  prosecute.    Appellant's  counsel  contends  that 
under  the  second  regulation  it  could  not  be  done,  because  that 
regulation  provides  that  every  complaint  or  information  as 
to  the  contravention  of  the  regulations  shall  be  made  to  the 
Secretary  of  the  Municipality,  who  shall  forthwith  make  due 
entries  thereof  and  submit  the  same  to  the  Commissioners, 
and  take  instructions  from  them  as  to  whether  such  offenders 
shall  be  prosecuted  or  not     This  section  obly  contains 
directions  as  to  the  duties  of  the  Secretary,  and  it  may  be 
that  the  Secretary  cannot  prosecute  unless  he  had  instruc- 
tions from  the  Commissioners  to  do  so.    But  the  fact  that 
the  Secretary  was  so  debarred  from  prosecuting  does  not 
affect  the  further  question  whether  any  person  specially 
injured  by  this  nuisance  has  the  right  to  prosecute.    Now 
under  Ordinance  40  of  1828  the  neighbours  clearly  have 
that  power,  having  the  required  interest.    If  they  specially 
suffer  injury  by  the  nuisance  they  would  be  entitled  to 
prosecute,  and  inasmuch  as  the  22nd  section  of  the  Regula- 
tions is  general  in  its  terms  and  subjects  the  offender  to  a 
fine  on  conviction,  I  am  of  opinion  that  the  neighbours 
suffering  from  this  discomfort  were  entitled  to  proseeute. 
On  this  point  I  need  only  refer  to  Hunt  vs.  Hoare  (1  Juta, 
p.  379),  which  has  been  cited  in  argument  and  which  is 
directly  in  point.     But  then  it  is  said  that  the  police  prose- 
cuted and  it  was  not  a  private  prosecution.    Upon  this  point 
we  have  the  recoid  before  us,  and  it  appears  from  that  that 
both  parties  treated  this  as  a  private  prosecution  before  the 
Magistrate.     It  was  common  cause  that  it  was  a  private 
prosecution,  although  the  police  took  it  up  and  assisted. 
Under  these  circumstances  I  am  of  opinion  that  the  appeal 
ought  not  to  be  allowed.     It  is  admitted  that  what  appellant 
has  done  would  be  a  contravention  of  the  Police  Offences 
Act  (No.  27  of  1882),  and  I  think  the  Magistrate  was  right 
in  convicting  him  of  a  contravention  of  the  regulations  as 
charged. 

Buchanan,  J. :  I  concur.  I  read  the  2nd  section  of  the 
Regulations  as  giving  instructions  to  the  Secretary  as  to 
what  he  should  do  in  certain  circumstances.    That  cannot 
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however  take  away  from  any  private  individual  the  rights  ^l!ff-« 

which  he  already  possesses  under  Ordinance  40  of  1828,  q^"^ 

section  15.  Aatoheii." 


Maasdobp,  J.,  concurred. 

C  Appellant's  AX^atmif,  J.  Atlut.] 


Thaokeb  vs.  Foubie. 

Pradiee — Second  Action — Costs  of  previous  Action  unpaid — 

Actions  closely  connected. 

Judgment  wds  given  for  T.  with  costs  in  an  action  brought  hy 
F.  against  T.for  damages  for  malicious  arrest.  There- 
after F.  issued  summons  against  T.  in  an  action  for 
damages  sustained  by  reason  of  the  aforesaid  judgment 
having  been  caused  to  be  given  by  the  false  evidence  of  T. 

On  the  application  of  T.  the  Supreme  Court  made  an  order 
compelling  F.  to  pay  the  costs  of  {he  previous  action  before 
further  prosecuting  the  second  action  then  pending. 

Application  on  notice  of  motion  to  respondent  calling 
upon  him  to  show  cause,  (1)  why  he  should  not  be  ordered 
to  pay  the  taxed  costs  awarded  to  defendant  (now  applicant) 
in  a  certain  suit  between  the  parties  tried  before  the 
Worcester  Circuit  Court 'on  the  7th  October,  1896,  before 
respondent  should  be  allowed  to  prosecute  any  suit  based 
on  the  summons  issued  by  the  Supreme  Court  by  respondent 
on  the  12th  April,  1897 ;  (2)  why  the  respondent  should  not 
be  ordered  to  find  security  for  the  payment  of  such  costs 
and  judgment  as  the  Supreme  Court  might  give  in  the 
said  suit. 

Applicant  stated  that  Fourie  was  charged  at  Worcester 
with  contravening  Act  85  of  1894,  s.  2,  was  convicted  and 
fined,  and  in  an  appeal  to  the  Circuit  Court  the  conviction 
was  sustained.  At  the  same  Circuit  Court  in  October  1896 
Fourie  sued  Thacker  for  damages  for  assault  and  malicious 
arrest,  but  judgment  was  giyen  for  Thacker  with  costs, 
which  were  subsequently  taxed  at  £90.  Fourie  thereafter 
attempted  to  get  the  authorities  to  charge  Thacker  with 
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1^7*  perjury*  but  failed.  On  the  26th  January  Fourie  issued 
-^-r-  a  summons  against  Thacker  in  a  private  prosecution  for 
Vweit,  perjury,  and  the  proceedings  were  thereafter  converted 
into  a  preparatory  examination  by  the  Magistrate,  and 
Thacker  was  admitted  to  bail  in  the  sum  of  £10.  The 
Attomey-Geoeral  had  declined  to  prosecute  in  the  case, 
and  on  an  application  made  for  an  order  to  recommit 
Tiiacker  to  gaol,  this  was  refused  by  the  Chief  Justice. 

Thereafter  Fourie  commenced  an  action  against  Thacker 
for  £1000  damages  alleged  to  have  been  sustained  through 
false  representations  made  by  Thacker  in  the  action  in 
Octol)er  1896,  but  Fourie  had  not  paid  the  taxed  costs  above 
referred  to,  though  they  had  been  demanded.  Fourie  had 
no  landed  property  in  the  colony,  and  was  a  foreigner, 
having  stated  at  the  Circuit  Court  that  he  had  come  to  the 
Colony  to  buy  tobacco,  which  done  he  would  return  to  the 
Free  State. 

Bespondent  stated  that  he  was  bom  in  Caledon,  Cape 
Colony,  in  1871,  and  lived  in  the  Colony  till  1895,  when  he 
went  to  the  Free  State.  In  June  1896  he  left  the  Free 
State  with  the  intention  to  return  to  the  Colony.  He  had 
come  to  buy  tobacco  for  one  Pretorius,  and  after  be  bad 
taken  this  to  the  Free  State  he  had  meant  to  return  to  the 
Colony,  but  these  proceedings  had  stopped  his  going  to  the 
Free  State,  and  thus  he  was  now  settled  in  Cape  Town, 
where  he  had  obtained  employment  and  meant  to  remain. 

SchreineTf  Q.G.,  for  applicant :  To  take  the  second  point 
raised  first,  respondent  now  makes  a  strong  statement  that 
this  Colony  is  his  domicile  of  origin  and  that  he  never  lost 
it  So  I  say  nothing  on  that  point.  But  as  to  the  first  point 
raised,  the  taxed  costs  of  the  first  action  for  wrongful  arrest, 
in  which  the  words  now  complained  of  were  used,  should  be 
paid  before  respondent  is  allowed  to  go  on  with  the  present 
action.  The  second  action  is  sub^tantially  the  same  as  the 
fir^t,  and  the  same  evidence  will  be  brought  forward.  It  is 
the  same  action  in  efiect  though  it  is  changed  in  words. 
If  respondent's  course  of  procedure  were  to  be  allowed  an 
interminable  series  of  actions  might  be  brought,  each 
succeeding  action  being  said  to  be  difierent  because  it  is 
founded  on  words  used  in  the  immediately  preceding  action, 
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though    in    all    the  actions  yirtnally  the  same   point  is       ^^^^ 

Innes,  Q.C.  (Searle,  Q.C.^  with  him),  for  respondent:  It  ^^^^ 
may  be  equitable  that  the  costs  of  the  preyious  action  be 
paid  before  entering  upon  the  second  action,  but  the  question 
is  whether  the  law  compels  respondent  to  pay  such  previous 
costs  first  This  would  not  be  compulsory  unless  the  case 
were  the  same,  i.e.  on  the  same  cause  of  action,  and  would 
not  be  so  if  it  was  different  proceeding.  Simpson  vs. 
Fleck  (2  Menz.  255.)  The  Court  has  somewhat  ex- 
tended this  rule  in  cases  in  forma  pauperis,  but  that 
is  because  in  such  cases  the  plaintiff  cannot  proceed  as 
of  right,  but  has  to  seek  the  permission  of  the  Court,  which 
has  in  such  cases  a  wide  discretion.  Ooldmun  ys.  Olass 
(5  Juta,  p.  76) ;  David  vs.  Ahdol  Rajiep  (Buch.  1877,  p.  81). 
The  latter  was  a  very  strong  case,  because  the  plaintiff  was 
not  the  seime  though  the  issue  was  the  same.  Plaintiff  did 
not  in  the  first  case  sue  by  leave  of  the  Court  but  by  right. 
The  causes  of  action  in  the  two  cases  are  entirely  different, 
as  the  cause  of  action  in  the  second  case,  viz.,  the  words  used 
in  the  first  case,  only  arose  on  the  trial  of  the  first  case. 

[De  Y illdbbs,  C.J . :  But  the  measure  of  damages  and 
the  evidence  will  be  the  same  in  both  cases.] 

The  measure  of  damages  would  be  increased  in  the  second 
case.  It  would  be  the  damages  proved  in  the  first  case 
increased  by  the*  costs  and  charges  incurred  in  the  first  case. 
The  wrong  which  forms  the  cause  of  action  on  the  second 
case  only  arose  out  of  the  trial  of  the  first  case,  and  the 
present  cause  of  action  did  not  exibt  till  the  Court  gave 
judgment  on  the  first  case.  '  The  two  actions  are  on  two 
different  torts  or  causes  of  action,  and  the  first  case  was 
against  two  defendants,  whereas  the  second  is  only  against 
one. 

De  Yilliers,  C. J. :  An  action  was  instituted  by  Fourie 
against  Thacker  in  the  Circuit  Court  for  Worcester  for 
damages  for  malicious  prosecution,  but  the  plaintiff  in  that 
case  failed  and  judgment  was  given  against  him  with  costs. 
Thereafter  the  plaintiff  Fourie  initiated  proceedings  in  a 
criminal  prosecution  for  perjury  against  Thacker,  but  the 
Attorney-General  refused  to    prosecute.      Thereupon    the 
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^^^  plaintiff  decided  to  commence  a  priyate  pro6ecmti<m  for 
iiiaSeri»  P^^^T  ftg«^i"fl*  Thacker,  but  before  that  could  be  brought 
Foarie.  to  the  Supreme  Court,  the  consent  of  a  judge  was  required, 
and  an  application  for  the  same  was  duly  made  and  came 
before  me  as  judge  of  the  week.  After  consulting  with  my 
brother  judge  (Buchanan),  who  had  heard  the  previous 
action  on  Circuit  and  was  acquainted  with  the  facts,  I 
decided  that  the  criminal  proceedings  should  be  put  an 
end  to,  and  accordingly  did  not  grant  the  leaye  asked  for. 
Now  the  plaintiff  Fourie  is  bringing  a  civil  action  for 
damages  against  Thacker,  and  the  question  arises  whether 
that  action  should  be  allowed  to  proceed  until  the  plaintiff 
has  paid  the  costs  of  the  previous  action  awarded  against 
him.  That  action  and  the  present  one  pending  are  so 
closely  connected  that  I  am  of  opinion  that  the  Court 
ought  not  to  allow  the  plaintiff  to  proceed  with  this  fre^^h 
action  until  he  has  paid  the  costs  incurred  by  the  defendant, 
the  present  applicant,  in  the  action  for  malicious  prosecution. 
The  Court  has  some  sympathy  for  the  plaintiff,  but  Thacker 
has  been  put  to  an  expense  of  £90,  and  he,  being  a  sub- 
inspector  of  police,  may  also  be  a  poor  man.  I  think  it  is 
only  right  that  before  another  action  is  brought  he  should 
be  recouped  his  costs  or  have  security  for  those  costs  given 
him.  An  order  will  be  made  that  Fourie  pay  or  give 
security  for  the  costs  of  the  previous  action  before  ^he 
second  action  is  allowed  to  prot-eed. 

Buchanan  and  Maasdobp,  J.  J.,  concurred. 

[Ap]>llauit'i  AttonMji,  Wauueb  k  JAOOBecov.l 
B«qK>iiclMit'8  AttoniejSi  D.  TmiAirr,  Jon.      J 


Du  ToiT  AND  Others  vs.  Domingo. 

Mahommedan   Congregation  —  Imawn  —  Election — Befnowd 

from  Office. 

There  is  no  established  rule  that  on  imaum  once  appointed  for 
a  congregation  is  entitled  to  retain  his  offi>oefor  life. 

In  the  absence  of  any  express  or  tacit  contract  made  hy  an 
imaum,  before  or  at  the  time  of  his  appointment,  with  the 
office-hearers  or  the  members  of  the  congregation,  that  he 
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is  to  hold  the  office  for  life  or  during  good  lehamour,  it 
is  eompetent  for  a  clearly-ascertained  majority  of  the 
bona  fide  members  of  the  congregation  to  dispense  with 
his  services  after  due  notice  to  him. 

Action  brought  by  Eeamdien  du  Toit,  a  Malay  imaum,  ^^'s, 
and  certain  other  oflSce-bearers  and  members  of  the  congre- 
gation of  a  certain  Malay  mosque  at  the  Paarl,  against 
Eadje  Domingo  in  his  capacity  as  acting  imaum  of  the  ^o£m«^ 
said  mosque,  for  an  order  declaring  that  defendant  was  not  ^^«''*''*«^ 
entitled  to  continue  in  the  position  and  exercise  the  func- 
tions of  imaum  of  the  mosque.  Plaintifis  alleged  in  their 
declaration  that  du  Toit  was  imaum  of  the  mosque,  duly 
appointed,  and  the  others  were  office-bearers,  viz.,  gatiep, 
belals,  and  marabouts  of  the  mosque.  In  or  about  1889 
defendant  was  appointed  to  act  temporarily  as  imaum 
pending  the  appointment  of  a  permanent  imaum  to  be 
elected  by  the  congi-egation.  Thereafter  the  defendant 
o£Bciated  as  acting  imaum,  but  in  consequence  of  disputes 
and  of  the  majority  of  the  congregation  being  dissatisfied 
with  defendant  on  account  of  his  incompetency  and  mis- 
conduct, a  meeting  of  the  congregation  was  called  at  the 
Paarl  on  February  5th,  1897,  for  the  purpose  of  electing 
a  permanent  imaum*  The  meeting  was  conyened  by  the 
gatiep,  belals,  and  marabouts  of  the  mosque  in  consequence 
of  defendant  refusing  to  conyene  such  meeting,  but  due 
notice  of  the  meeting  and  of  its  objects  was  given  to  defen- 
dant and  all  members  of  the  congregation,  who  were  in- 
vited to  attend.  At  the  meeting  resolutions  were  passed 
to  the  effect  that  as  the  meeting  was  dissatisfied  with  the 
acts  of  the  defendant  and  considered  him  incompetent,  he 
was  deposed  from  his  position  of  acting  imaum,  and  that  the 
first-named  plaintiff  (du  Toit)  was  elected  permanent  imaum. 
The  resolutions  were  duly  communicated  to  defendant,  who 
was  called  upon  to  deliver  up  the  keys  and  papers  of  the 
mosque  to  du  Toit,  but  defeudant  refused  to  recognise  the 
resolutions.  The  defendant,  plaintiff^s  declaration  went  on 
to  say,  had  neyer  been  duly  appointed  to  the  permanent 
post  of  imaum ;  he  was  incompetent  to  perform  the  functions, 
and  the  majority  of  the  congregation  was  dissatisfied  with  his 
conduct  and  preaching,  and  objected  to  his  continuing  any 
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^'^  longer  as  imanniy  and  bad  appointed  plaintiff  da  Toit  as 
*^  imaum.  Therefore  plaintiff  claimed  (a)  An  order  declaring 
^1-  that  defendant  was  no  longer  entitled  to  perforin  any 
^thSliw.**  fui^ctions  as  imanm  of  the  said  mosque,  and  an  interdict 
'^'*™*'*«®"  restraining  him  from  so  cutting ;  (b)  An  order  declaring  that 
the  plaintiff  du  Toit  was  daly  appointed  imaum  of  the 
mosque ;  (c)  An  order  upon  defendant  to  deliver  to  du  Toit 
the  keys  of  the  mosque ;  (d)  Alternative  relief  with  costs  of 
suit. 

Defendant  in  his  plea  denied  that  du  Toit  was  the  duly 
appointed  imaum  of  the  congregation,  or  that  defendant 
was  merely  acting  imaum.  He  stated  that  he  himself  had 
appointed  some  of  the  plaintiffs  as  office-bearers  of  the 
congregation.  He  stated  that  in  1889  he  was  duly  and 
legally  elected  and  appointed  to  be  permanent  imaum  of 
the  mosque,  that  from  that  date  he  had  officiated  as  such 
imaum,  and  he  was  by  law  entitled  to  continue  so  to  officiate. 
He  admitted  certain  disputes  had  arisen  between  him  and 
plaintiffs,  and  admitted  that  a  meeting  was  purported  to 
be  called  by  plaintiffs,  but  denied  that  the  meeting  was 
legally  and  properly  called,  or  the  validity  of  the  resolutions 
arrived  at,  and  denied  that,  if  carried,  they  were  binding 
upon  him.  He  stated  that  having  been  duly  elected  and 
appointed  as  permanent  imaum  he  was  by  law  entitled  to 
continue  as  such,  and  had  been  guilty  of  no  misconduct 
which  would  entitle  plaintiffs,  or  anyone  else,  to  dismiss 
him  from  the  office.  Therefore  he  prayed  for  the  dismissal 
with  costs  of  the  claim  of  plaintiffs. 

For  a  claim  in  reconvention  defendant  (now  plaintiff) 
said  that  du  Toit,  the  first-named  plaintiff  (now  defendant) 
had  until  recently  been  acting  as  secretary  of  the  congrega- 
tion, and  as  such  had  obtained  possession  of  the  muster 
roll  or  list  of  members  of  the  congregation;  thereafter 
plaintiff  in  reconvention,  &s  he  had  a  right  to  do  as  imaum, 
deposed  the  said  du  Toit  from  the  position  as  secretary.  It 
was  the  duty  of  the  said  du  Toit  to  deliver  to  him  (Domingo) 
the  said  muster  roll,  but  du  Toit  refused  to  do  so  and  unlaw- 
fully retained  possession  of  it.  Therefore  plaintiff  in  recon- 
vention claimed  an  order  directing  du  Toit  to  deliver  to  him 
the  said  muster  roll  forthwith. 

In  their  replication  plaintiffs  admitted  that  some  of  them 
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189t. 

were  appointed  oflSce-bearers  by  Domingo  the  defendant,  but  M*y  "s. 

said  this  was  with  the  concurrence  of  the  congregation  Z  is- 

subject  to   whose   consequent    approval    they  held  office.  p„^^^^ 

Save  as  above,  the  replication  contained  a  sceneral  denial  otYaenvt. 

'  r  o  ^  Domingo. 

and  joinder  of  issue.  For  a  plea  to  the  claim  in  reconven- 
tion du  Toity  the  defendant  in  reconvention,  said  that  he 
was  appointed  as  secretary  by  the  whole  congregation,  and 
in  that  capacity  had  possession  of  the  muster  roll  of 
members.  That  in  December,  1896,  Domingo  wrongfully  * 
and  unlawfully  attempted  to  dep<)se  him  (du  Toit)  from 
his  office  as  secretary,  but  he  submitted  that  any  ap- 
pointment of  secretary  in  his  place  had  to  be  made  by  the 
whole  congregation,  and  that  as  no  saeh  appointment  had 
yet  been  made  he  was  entitled  to  act  as  such  and  to  keep 
possession  of  the  list  of  members,  which  he  refused  to 
deliver  to  Domingo.  Defendant  filed  a  general  rejoinder 
in  convention  and  replication  in  reconvention,  the  pleadings 
thus  having  come  to  an  issue. 

The  following  was  the  material  evidence  given  for  the 
plaintiffs. 

Jakoef  du  Toit  said  he  resided  at  the  Paarl.  He  was 
one  of  the  plaintiffs,  and  had  been  a  member  of  the 
congregation  forty-seven  years.  He  was  for  gatiep,  and 
regularly  attended  the  services.  Witness  built  the  church, 
and  advanced  the  money  for  the  work.  Witness  did  not 
charge  anything  for  his  own  services.  There  was  a  sum 
of  £74  now  due  to  him.  He  had  never  charged  any  in- 
terest for  the  money.  He  had  a  mortgage  on  the  building. 
Witness  contributed  money  to  the  building  of  the  mosque, 
which  was  completed  about  the  middle  of  1888.  After  the 
opening  ceremony  there  was  a  banquet  provided,  which  the 
bishop  and  the  talief,  who  had  come  from  Cape  Town, 
attended.  In  the  course  of  conversation  after  the  banquet 
the  defendant  was  mentioned  as  the  imaum,  and  it  was 
understood  he  would  remain  imaum  until  the  debt  on  the 
church  was  cleared  off.  Dissatisfaction  had  been  found  with 
the  defendant,  and  there  was  a  dispute  with  him  as  to  how 
he  conducted  the  services.  That  was  at  the  end  of  1896. 
A  hadje,  (Sahedi)  was  sent  for  from  Cape  Town  on  one 
occasion,  and  he  said  that  defendant  had  made  a  mistake  in 
reading  the  buddj.    The  defendant  used  the  correct  word, 
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bnt  on  reading  farther  the  hadje  said  he  was  again  wrong. 
Later  a  beggar,  or  pilgrim,  appeared  at  the  Paarl,  b^ging 
for  money  to  take  him  back  to  his  own  country.  The  people 
^thera^  did  not  know  anything  about  the  man,  but  the  defendant 
Domingo,  m^^  IjJih  eouduct  the  serrices.  Defendant  was  not  in  any 
way  competent  to  conduct  seryices.  Witness  stated  that  the 
defendant  had  created  dissatisfaction  owing  to  the  manner  in 
which  he  had  conducted  the  baptisms.  The  notice  of  the 
meeting  held  in  his  house  was  published  in  **  Het  Dagblad." 
Defendant  had  the  key  of  the  mosque  and  would  not  unlock 
the  d(X>r.  There  were  over  thirty  persons  at  the  meeting. 
At  that  meeting  a  resolution  was  passed  deposing  the 
defendant  as  imaum,  on  account  of  his  not  being  able  to 
conduct  the  services  properly.  A  resolution  was  also  passed 
electing  the  son  of  witness  imaum.  His  son  had  been  to 
Mecca.  Witness  had  attended  the  church  recently ;  since 
the  defendant  had  been  acting  as  imaum  the  congregation 
had  gone  down.  Sometimes  there  were  only  five  persons 
present,  and  sometimes  the  defendant  was  present  in  the 
church  by  himself.  There  were  only  twelve  to  twenty  who 
were  satisfied  with  the  defendant.  Over  thirty  were  dis- 
satisfied with  him.  Defendant  had  never  been  paid  any- 
thing for  his  services.  The  majority  of  the  congregation  was 
now  willing  that  there  should  be  another  meeting  to  elect 
an  imaum. 

Cross-examined :  WitneBS*s  son  was  twenty-six  years  of 
age.  Defendant  taught  his  son  a  little  before  the  latter 
went  to  Mecca.  His  son  had  been  back  from  Mecca  about 
three  years.  There  were  seven  trustees  of  the  title  deed, 
two  were  dead,  and  two  others  were  elected.  The  majority 
of  four  trustees  was  on  the  plaintifiTs  side.  In  1889,  when 
the  mosque  was  built,  two  bishops  came  down  from  Cape 
Town,  one  of  whom  was  dead.  The  other  was  in  Court. 
About  fifteen  of  the  congregation  attended  a  feast  whidi 
was  held  on  that  occasion.  The  feast  was  arranged  so  as 
to  give  the  bishops  a  proper  welcome.  Witness  could  not 
read  the  Koran.  Nothing  was  said  at  the  feast  as  to  the 
appointment  of  an  imaum.  The  bishop  asked  defendant 
if  he  would  accept  the  appointment  of  imaum,  and  defendant 
said  he  would  take  the  office  until  a  more  competent  man 
was  found. 
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Hadje  Bahedi  Dolly  said  he  was  a  professor  of  reading      ^"w^ 
in  the  Koran,  which  he  taught  in  Cape  Town  now.    Witness        ».    J- 
was  at  Paarl  about  the  end  of  last  year,  and  attended  services        »»  ^i, 
at  the  mosque  there,  which  the  defendant  conducted.    Wit-    ^QtJ[^^^ 
ness  heard  the  defendant  pray.    The  prayer  was  very  bad.     i>o"*in«o- 
It  was  wrong,  and  defendant  made  many  mistakes.     That 
was  the  first  time  witness  heard  the  defendant.    Defendant 
said  "  Ismillah  "  instead  of  "  Bismillah."    It  was  the  duty 
of  an  imaum  to  read  correctly.     He  had  never  heard  an 
imaum  in  Cape  Town  so  bad  as  defendant. 

Cross-examined :  Witness  taught  the  plaintiff  for  several 
months  before  the  dispute  began.  Witness  condemned  the 
defendant  because  he  did  not  pronounce  the  word  '^Bis- 
millah  "  properly. 

MoUah  Effendi  said  he  was  the  second  son  of  the  Effendi,  . 
who  came  to  Cape  Town  thirty  years  ago.  Witness  had 
studied  Mahommedan  theology  at  Cairo  and  Constantinople, 
and  had  been  six  years  at  Mecca.  He  was  thoroughly  ac- 
quainted with  the  Koran.  He  had  heard  the  defendant 
conduct  a  service.  Defendant  was  incompetent  to  be  imaum 
according  to  their  religion.  Defendant  clianged  the  meaning 
of  what  he  read  altogether ;  in  fact  there  was  no  meaning 
at  all  to  what  defendant  read.  The  majority  of  a  congrega- 
tion can  appoint  or  dismiss  an  imaum  at  any  time.  It  was 
a  sin  for  an  imaum  to  go  and  preach  if  he  was  disliked  by 
a  congregation. 

Cross-examined:  In  Mahommedan  countries  such  as 
Turkey  the  Government  could  dismiss  or  elect  an  imaum. 
The  laws  in  Cape  Town  had  grown  up  in  the  Colony.  He 
had  not  much  knowledge  of  the  mosques  in  Cape  Town. 
He  had  not  attended  a  church  in  Cape  Town  for  many 
months,  as  the  priests  as  a  rule  were  incompetent.  Witness 
thought  the  defendant  pronounced  "  Bismillah  "  right.  If  a 
man  was  appointed  acting  imaum  the  power  of  the  congre- 
gation to  dismiss  was  the  same.  In  Mahommedan  countries 
it  was  a  State  religion,  whilst  in  Cape  Town  it  was  a 
voluntary  religion. 

Abdol  Gamiet  said  that  he  lived  at  the  Paarl,  and  had 
been  a  member  of  the  congregation  there  eighteen  years. 
He  was  marabout  and  sexton.  He  contributed  to  the 
building  of  the  mosque,  and  paid  for  his  sitting.    Witness 
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WW. '      remembered  the  ceremony  of  the  opening  of  the  chorcL 

**    *•      After  the  ceremony  there  was  a  feast,  at  which  about  tweWe 

I!_»i.      persons  were  present.    He  corroborated  the  evidence  given 

^otSS^M***    '^y  *^®  plaintiff  Jakoef  da  Toit.    Defendant  was  never  ap- 

'^w"*"*©-     pomted  to  be  the  permanent  imanm  of  the  church.    There 

was  no  meeting  of  the  congregation  to  appointan  imaum. 

Cross-examined :  More  than  half  of  the  congregation 
was  present  at  the  meeting  in  the  church.  Only  ten  or 
twelve  were  present  at  the  feast  which  followed.  Nine  or 
ten  came  from  Wellington  to  the  church  meeting.  He 
thought  there  were  twenty-two  from  the  FaarL  AH  Mahom- 
medans  of  Wellington  and  the  Paarl  were  entitled  to  vote  if 
they  had  contributed  something.  Witness  collected  the 
money,  and  a  book  was  kept  in  which  the  amounts  received 
were  written:  Witness  was  against  defendant  because  he 
caught  witness  by  the  neck  and  put  him  out  of  the  mosque. 
Defendant  also  left  the  mosque  when  he  ought  to  have 
preached.  Before  that  witness  was  always  with  the  defen- 
dant. Other  people  put  witness  out,  but  the  defendant  stood 
by  at  the  door  whilst  it  was  being  done.  Defendant  was 
only  a  temporary  imaum.  There  were  two  other  assistants 
who  helped  according  to  custom.  All  three  were  appointed 
at  the  meeting  to  officiate  at  the  church.  Defendant  was 
appointed  acting  imaum,  and  the  other  two  to  assist  him. 

Masouda,  a  member  of  the  congregation,  said  he  was  a 
marabout,  and  had  been  since  the  appointment  of  the  first 
imaum.  Witness  was  not  at  the  feast  Bedat  and  Eeamdien 
Domingo  used  to  conduct  services  in  addition  to  the 
defendant.  Witness  was  present  when  mistakes  in  reading 
were  pointed  out  to  the  defendant. 

Cross-examined :  Although  the  defendant  was  not  ap- 
pointed imaum  he  was  recognised  in  the  church  as  imaum, 
but  not  outside. 

Eejab  Smit,  a  member  of  the  congregation  for  twenty-one 
years  past,  said  that  he  paid  for  his  seat  at  the  mosque. 
Witness  was  present  at  the  opening  ceremony  in  1889.  He 
did  not  go  to  the  feast,  and  was  not  present  at  any  meeting 
at  which  defendant  was  appointed  imaum.  Witness  knew 
that  there  was  great  dissatisfaction  amongst  the  congregation 
against  the  defendant.  Witness  thought  a  competent  man 
ought  to  be  appointed. 
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Cross-examined :  Since  the  dispute  arose  witness  had  not        i3»y. 
attended  services  in  the  mosque.    He  had,  however,  paid        »•    ^* 


13. 


money  towards  the  support  of  the  mosque.    Witness  had        »  »^- 
never  heard  as  to  anybody  being  appointed  imaum  at  the    ^^J^"** 

feast.  Domingo. 

Abdol  Gatap,  one  of  the  belals,  remembered  the  building 
of  the  mosque.  Witness  was  present  at  the  opening 
ceremony,  and  went  to  the  feast.  Defendant  was  never 
appointed  imaum  of  the  church,  but  acted  as  imaum.  His 
work,  however,  was  not  good.  He  thought  there  were  about 
thirty-four  members  of  the  congregation  against  the  defen- 
dant At  present  there  was  but  a  small  attendance  at 
the  mosque. 

Cross-examined :  About  thirty  were  present  at  the  opening 
of  the  mosque  and  about  twelve  at  the  feast.  They  made 
three  acting  imaums  at  the  feast.  Defendant  was  called 
imaum  according  to  custom.  Defendant  was  not  up  to  his 
work. 

Keamdien  du  Toit  (son  of  Jakoef  du  Toit  and  the  first 
named  of  the  plaintiffs)  said  that  six  years  ago  he  was 
appointed  secretary  to  the  mosque.  Witness  kept  the  two 
books  produced.  The  congregation  appointed  him  secretary. 
The  names  of  members  who  had  paid  subscriptions  were  in 
the  books.  Witness  was  present  at  the  opening  of  the 
church  and  at  the  feast  held  afterwards.  What  previous 
witnesses  had  stated  as  to  what  took  place  at  that  time  was 
correct.  Defendant  was  never  appointed  permanent  imaum. 
Witness  had  got  a  certificate  from  Mecca. 

Cross-examined :  Witness  "was  twenty-six  years  of  age. 
Witness  went  to  Mecca  when  he  was  twenty-two  years  old. 
Defendant  taught  witness  the  first  chapter  of  the  Koran, 
and  the  schoolmaster  at  Mecca  had  said  witness  had  been 
taught  well.  Witness  stayed  four  or  five  months  in  Mecca. 
Defendant  was  not  a  truthful  man. 

D.  F,  Berrange,  attorney  of  the  Supreme  Court,  acting  for 
the  plaintiff,  said  he  attended  certain  meetings  in  connection 
with  the  mosque  at  the  Faarl.  The  list  produced  contained 
the  names  of  the  thirty-four  persons  present  at  a  meeting. 
U'here  were  some  Indians  present,  but  they  did  not  vote. 

Cross-examined:  Each  person  present  was  asked  if  he 
were  a  member  of  the  mosque,  and  the  reply  in  each  <5ase 
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!»}.        was  in  the  affirmative.    Witness  had  no  roll  by  which  to 
-  ^^      check  the  members.    There  might  have  been  one  person 
Z_ji'      only  about  fifteen  years  of  age. 
^othert  «r^       Taliep  Samardien,  an  imaum  in  Gape  Town,  now  retired, 
Domingo.     gai(j  witnoss  knew  the  defendant,  and  heard  him  preach 
about  three  years  ago.    Witness  had  heard  the  defendant 
read.    He  could  not  read  the  Koran  well.    Witness  heard 
him  make  important  mistakes.    The  majority  of  a  con- 
gregation had  the  right  to  dismiss  an  imaum,  and  he  knew 
of  a  case  in  Cape  Town. 

Gross-examined:  Witness  went  to  the  Paarl  three  years 
ago,  but  did  not  go  specially  to  hear  defendant  preach. 
Defendant  could  not  pronounce  Bismillah  properly.  Ac- 
cording to  the  Prophet,  a  man  who  made  mistakes  like  that 
was  not  fit  to  be  an  ixnaum. 

Imaum  Hadje  Ibraham  Abdol  Gali  said  an  imaum  was 
appointed  in  the  mosque  in  the  face  of  the  congregation. 
That  was  how  ho  was  appointed.  If  there  was  any  objection 
it  should  be  made  at  the  meeting  of  the  congregation.  The 
congregation  had  the  power  to  depose  an  imaum  if  there 
were  good  grounds  for  their  objection.  Witness  heard  the 
defendant  preach  about  four  years  ago.  Defendant  made 
serious  mistakes  in  the  conduct  of  the  service.  There  was 
no  law  regulating  the  mosques  in  the  Colony  as  there  was  in 
a  Mahommedan  country.  All  the  congregation  could  do 
here  was  to  express  their  dissatisfaction. 

Cross-examined :  Witness  used  to  live  at  the  Paarl,  but 
he  left  because  one  of  his  relatives  died  in  Cape  Town. 
When  he  was  made  imaum  there  were  about  sixty  in  the 
congregation.  It  was  not  proper  for  an  imaum,  nor  for  a 
man  who  wished  to  be  made  an  imaum,  to  be  made  captain 
of  a  ladies'  singing  club. 

Abdol  Bagiem,  member  of  the  congregation  at  the  Paarl, 
said  he  was  a  marabout  elected  by  the  congregation.  He 
corroborated  the  evidence  of  previous  witnesses  as  to  the 
conduct  of  the  defendant  in  roughly  pushing  away  some  of 
the  members  of  the  congregation. 

Keamdien  du  Toit  (recalled)  stated  that  the  photograph 
produced  represented  him  amongst  others.  The  picture  was 
taken  two  years  ago.  At  that  time  he  was  captain  of  a  feast 
club.    Witness  was  not  the  only  imaum  that  was  photo- 
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graphed.  (The  photograph  represented  the  witness  in  the  i^',. 
centre  of  a  gronp  of  Malay  girls.)  Witness  was  not  imaum  >'  ^^ 
at  the  time  the  photograph  was  taken.  •*  ^^' 

For  the  defendant  the  following  evidence  was  adduced : —  'othenS!* 
Abdol  Bagman  said  he  was  a  belal  of  the  congregation,  ^>o™*n«o* 
and  had  belonged  to  the  church  about  nineteen  years.  The 
defendant  had  carried  on  the  services  as  inukum.  Imaum 
Ibrahim  resigned  because  he  said  the  congregation  was  not 
large  enough.  After  the  resignation  defendant  and  two 
others  conducted  the  services;  but  defendant  always  took 
the  leading  part.  There  were  two  bishops  present  at  the 
opening  of  the  mosque.  One  of  them — the  Indian  bishops- 
was  now  dead.  After  the  ceremony  there  was  a  feast  at  the 
defendant's  house.  Witness,  as  marabout,  announced  the 
feast.  This  was  on  the  instruction  of  the  trustees.  There 
were  about  forty-five  or  fifty  people  present  at  the  feast. 
The  whole  congr^ation  said  they  were  satisfied  that 
defendant  should  be  elected  imaum,  and  defendant  ac- 
cepted the  office.  Defendant  was  formally  declared  toJ>e 
elected  imaum.  From  that  time  defendant  conducted  the 
services,  and  was  recognised  as  the  head  of  the  congregation. 
Defendant  told  the  congregation  that  if  they  broke  the 
Mahommedan  law  by  not  attending  at  church  at  stated 
times  he  would  refuse  to  greet  them.  The  people  were 
annoyed  at  this.  Witness  found  no  fault  with  defendant's 
pronunciation  of  the  Koran. 

Cross-examined :  Witness  attended  services  before  the 
mosque  was  built.  That  was  when  they  were  held  in  a 
hired  house.  Witness  was  not  present  when  Ibrahim 
was  appointed  imaum.  The  brother  of  defendant  had  con- 
ducted services  twice,  but  this  was  only  on  the  instructions 
xeoeived  from  the  defendant.  Witness  knew  there  was  a 
considerable  debt  on  the  church.  Jakoef  du  Toit  received 
£75  subscriptions  from  a  little  club  that  was  formed,  then 
he  built  the  whole  church.  It  was  not  said  at  the  feast, 
^  We  can't  appoint  an  imaum  yet  because  there  is  such  a 
big  debt  on  the  church."  The  whole  congregation  of  the 
Paarl  was  about  fifty  or  sixty. 

Be-examined :  There  was  a  difierence  between  the  Friday 
service  and  those  held  on  other  days.  On  the  Friday  the 
imaum  must  read  the  prayers. 

Vol.  XIV.— Pabt  II.  M 
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^1897.^  Imaum  Mohammed  Talliepy  bishc^,  said  he  had  been  in 

**  ^^  Mauritius  and  also  in  Bombay.  He  had  been  a  binhop 
2_J^-  twenty-four  years.  He  knew  the  congregation  at  the  PaarL 
Thetis?  He  went  down  to  the  Paarl  on  the  opening  of  the  mosque. 
^^''™*'*«^*  This  was  on  the  inyitation  of  the  defendant  and  his  brother. 
Witness  went,  and  after  the  ceremony  all  the  congregation 
were  invited  to  the  feast.  There  were  about  fifty  at  the 
mosque,  and  they  all  went  to  the  house.  Bedat  spoke  to 
witness,  and  said  they  must  get  an  imanm.  Witness  asked 
if  they  had  anyone  who  was  tit  to  be  imaum.  Bedat  replied 
that  they  had  got  <a  man  who  had  conducted  the  business  (or 
three  years,  and  who  was  fit  to  be  imaum.  Then  witness 
asked  the  people  if  they  consented  to  defendant  being 
imanm,  and  they  all  shouted,  ^  Yes ;  we  like  him."  Defend- 
ant accepted  the  office.  The  Arab  Bishop  Gasant,  who  was 
dead,  said,  ^'Make  him  an  imaum."  Then  defendant  was 
formally  made  iraaum,  and  was  congratulated  by  all  the 
congregation.  Witness  had  been  to  the  Faarl  several  times, 
and  always  found  defendant  acting  as  imaum  and  the  people 
satisfied.  Defendant  read  Arabic  correctly.  (Witness  here 
repeated  a  prayer  in  Arabic,  and  said  defendant  was  com- 
petent to  give  that  prayer,  and  also  said  that  the  school- 
children could  say  it  as  well  as  he  could.)  The  people  had 
to  go  to  church,  or  say  their  prayers,  five  times  a  day,  other- 
wise their  evidence  would  not  be  taken.  It  was  laid  down 
that  the  imaum  was  not  to  greet  people  who  did  not  attend 
church  f^d  say  their. prayers  regularly.  The  congregation 
could  not  turn  an  imaum  away  unless  he  had  done  something 
wrong. 

Cross-examined :  The  imaum  appointed  the  gatiepe  and 
belals.  The  learned  people — trustees — appointed  the  imaum, 
and  they  could  do  so ;  bat  generally  the  congregation  agreed 
to  the  man  named.  Witness  never  heard  that  there  was 
a  debt  on  the  church.  There  was  no  law  compelling  the 
imaum  to  shake  hands  with  all  the  congregation.  Witness 
was  imaum  at  the  Indian  mosque,  where  about  two  hundred 
Indians  and  fifty  Malays  attended  as  congregation.  He  got 
about  £20  a  month  and  prof^ents. 

Habil  Gamadien,  belal  of  the  church,  said  he  was  ap- 
pointed belal  by  the  defendant,  fie  was  at  the  church 
when   Ibrahim  was  imaum.     He   was  born   at  the  Paari. 
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Before  there  was  an  imaum  defendant  conducted  the  services.        i^tr. 
He  remembered  the  opening  ceremony  and  the  election  of        «    *• 
defendant  as  imaum.    Witness  was  satisfied  that  defendant        »  »^ 
could  properly  conduct  the  services.    There  were  between    ^£l^**"** 
fifty  and  sixty  in  the  congregation.      Defendant  now  had     i^niiiigo. 
between  thirty  and  forty  in  his  congregation.    Plaintiff  had 
some,  but  they  were  principally  outsiders. 

Cross-examined  :  Witness  never  heard  anything  said  as  to 
the  church  being  in  debt.  Defendant  always  used  to  conduct 
the  services  with  the  exception  of  two  or  three  times.  Several 
people  used  to  read  the  prayers,  but  the  pulpit  was  the  chief 
thing. 

Mahomet  Samadien,  marabout  at  the  church,  said  he  was 
bom  at  the  Paarl,  and  had  been  a  member  of  the  congrega- 
tion many  years.  He  corroborated  the  evidence  of  Abdol 
Sagman. 

Abdol  Bazier,  gatiep  at  the  Faarl,  said  he  was  a  marabout 
at  the  time  of  the  opening  ceremony.  He  corroborated  the 
evidence  of  Abdol  Bagman. 

Abdol  Latief  said  he  was  one  of  the  trustees  when  the 
transfer  of  the  land  on  which  the  church  was  built  was 
passed.  He  was  not  one  of  the  original  trustees,  but  he  was 
elected  by  the  congregation.  There  were  about  fifty  people 
present  at  the  feast.  He  was  perfectly  satisfied  with  the 
defendant,  and  corroborated  generally  the  evidence  of  pre- 
ceding witnesses  for  the  defence. 

Keamdien  Domingo,  brother  of  the  defendant,  said  he 
owned  property  at  the  Paarl.  He  was  one  of  the  original 
trustees.  He  was  a  gatiep,  and  was  the  man  who  fetched 
the  bishop.  He  corroborated  the  evidence  of  Abdol  Bagman. 
His  brother  was  properly  appointed  imaum.  Witness  had 
only  officiated  in  the  pulpit  two  or  three  times.  His  brother 
always  officiated. 

Habil  Domingo,  the  defendant,  said  that  after  Ibrahim 

left,  he  (witness)  and  two  others  took  over  the  work  of  the 

church.    Witness  was  one  of  the  trustees  under  the  original 

deed.    There  were  three  tables  at  the  feast,  but  some  had  to 

stand.     He  had  heard  what  had   been  said  by  previous 

witnesses  as  to  the  appointment  of  himself  as  imaum,  and 

this  was  all  correct.     Witness  had  performed  all  the  duties 

of  imaum,  could  read  the  Koran  properly,  and  had  been  in 

M  2 
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i8f7.        Mecca  two  years.    It  was  trae  that  witness  had  scolded  the 

^      people  for  not  coming  to  chnrch,  and  told  them  they  only 

j>'      came  when  there  was  a  feast.    Subsequently  he  refused  to 

^othm^   greet  some  of  the  congregation  who  did  not  make  proper 

Domingo,     attendance  at  church.    Witness  read  the  Koran  better  now 

than  he  did  eight  years  ago. 

Cross-examined :  The  brother  of  witness  assisted  with  the 
service,  but  had  only  been  two  or  three  times  in  the  pulpit 
He  did  not  get  paid,  as  he  had  enough  to  live  upon.  Some- 
times  he  received  presents  when  there  were  marriages. 
About  twenty  people  attended  his  services.  There  were 
between  forty  and  fifty  members  of  the  congregation  al- 
together. He  thought  a  majority  of  the  congregation  was 
in  his  favour. 

Searle,  Q.C.  (with  him  MeOregar),  for  plaintiff :  Plaintiflb 
submit  that  defendant  was  never  appointed  permanent 
imaum  and  that  the  congregation  has  a  right  to  manage 
its  own  affitirs.  Defendant  was  not  properly  appointed 
as  imaum  and  certainly  not  permanently;  he  is  not 
a  fit  and  competent  person  for  the  position^  and  the 
majority  of  the  congregation  does  not  wish  him  to  act.  On 
the  question  of  the  validity  of  defendant's  appointment,  it  is 
stated  that  such  an  appointment  could  only  be  made  by  the 
congregation  in  the  mosque.  To  show  that  he  at  most  was 
only  appointed  temporary  imaum  there  is  the  tact  that  he 
receives  no  remuneration,  but  like  other  members  and  unlike 
an  imaum,  he  contributes  in  the  usual  way  to  the  mosque 
funds.  Other  members  have  also  conducted  the  services 
recently^  showing  that  defendant's  position  was  only  a 
temporary  one.  Even  if  appointment  at  the  feast  is 
sufficient,  there  was  only  a  small  number  of  members  there, 
and  the  election  was  not  by  the  congregation  as  it  should  be. 
It  is  the  congregation,  and  not  the  trustees,  who  have  the 
election  of  imaum.  Hessen  vs.  Baout  (6  Juta,  p.  372).  The 
evidence  of  the  experts  shows  that  defendant  is  not  competent 
as  an  imaum,  and  this  fact  is  also  shown  by  the  congregation 
falling  away  from  him.  A  majority  of  the  congregation  may 
dismiss  an  imaum  without  showing  cause ;  he  is  dependent 
on  the  wishes  of  the  congregatioa  Hessen  vs.  Dcumt  (supra). 
Cooper  vs.  Gordon  (38  L.J.  Ch.  p.  489)  sliows  the  principles 
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on  which  these  matters  are  regulated.    The  only  authority      ^l^\ 
for  the  proposition  that  an  imaum  is  elected  for  life  is  a        *•  ^J- 
dictvm  of  Bell,  J.,  in  Jan  vs.  hmael  (5  Searle,  p.  102),  which        **  3i. 
is  contrary  to  the  decisions  of  this  Court  and  which  was  not    ^heli^**' 
approved  bv  Watbbmbyeb,  J.,  who  al^  decided  that  case.     i>^«ttin«o* 
In  Berhardien  vs.  IntiUah  (6  Sheil,  p.  47)  this  Court  ordered 
an  election  of  the  imaum  by  the  congregation. 

InneSy  Q.C.  (with  him  OraKam\  for  defendant:  An 
imaum  is  appointed  for  life,  and  is  only  removed  on  good 
cause  being  proved,  as  is  shown  by  the  evidence  and  as 
confirmed  by  the  dictum  of  Bell,  J.,  in  Jan  vs.  Ismad 
(5  Searle,  p.  102).  Otherwise  a  capricious  majority  may 
make  frequent  changes.  Defendant  was  duly  elected  per- 
manent imaum  at  the  feast,  and  was  made  imaum  by  the 
bishop.  He  was  favoured  as  such  by  the  wishes  of  the 
deceased  imaum,  and  this  has  great  weight,  Berhardien  vs. 
IntiUalh  (6  Sheil,  p.  47).  That  principle  presupposes  that  an 
imaum  is  elected  for  life,  and  that  the  position  is  a  per- 
manent one.  The  trustees  perhaps,  acting  with  the  approba- 
tion of  the  congregation,  have  the  right  to  dismiss  for  good 
cause,  Hessen  vs.  DaotU  (6  Juta,  p.  372),  but  they  are  not 
even  parties  to  this  action,  and  have  not  dismissed  defendant 
Defendant  could  not  have  been  appointed  acting  imaum,  as 
he  has  officiated  for  eight  years,  and  was  always  looked  upon 
as  imaum. 

[Db  Villiers,  C.J. :  If  the  congregation  were  reduced  to 
one  by  the  others  seceding,  would  the  imaum  still  continue 
.in  his  office  ?  Is  it  not  all  a  question  of  contract  between 
the  parties,  and  that  the  imaum  is  subject  to  the  congre- 
gation?] 

In  that  case  it  must  be  decided  who  form  the  congregation. 
The  Court  has  never  gone  so  far  as  to  force  an  election  being 
held  by  an  unwilling  congregation.  Defendant  and  his 
supporters  do  not  want  a  poll.  In  Salie  and  others  vs.  Sahtbo 
(6  Sheil,  p.  58)  the  Court  refused  to  order  an  election  by 
poll.  Even  if  the  election  was  not  strictly  formal,  the 
congregation  has  now  ratified  it,  and  confirmed  defendant  in 
his  position  for  eight  years. 

Searle,  Q.C.^  in  reply:  The  trustees  are  not  joined  as 
parties,  but  all  of  them  living  here,  except  one  who  hag 
resigned^  are  parties.   The  p]p}y  p^  of  tl^e  order  that  affects 
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^^*  them  is  that  asking  for  the  keys.  There  is  no  claim  for 
-  ^^  ejectment,  only  a  claim  for  declaration  of  rights  as  to  the 
"  *^      office  of  imanm. 

thi  Tolt  and 
Others  vf. 

itomingo.  j)^  ViLLiEBS,  C.J. :  It  IS  qoito  impossible  to  lay  down 
any  general  rule  as  to  the  tenure  of  the  office  of  imaum  in 
Mabommedan  congregations  in  this  Colony.  There  is 
certainly  no  established  rule  that  an  imanm  once  appointed 
is  entitled  to  retain  the  office  for  life.  The  dictum  of 
Bell,  C.J.,  in  Jan  vs.  Ismael  (5  Searle,  102)  to  that  effect  is 
not  supported  by  the  judgment  of  liis  colleague  in  the  same 
case  or  by  subsequent  decisions  of  this  Court.  The  terms 
upon  which  an  imanm  holds  his  office  must  depend  upon  the 
contract  made  by  him  with  the  congregation  or  with  the 
office-bearers  before  or  at  the  time  of  his  appointment.  If 
there  was  no  express  contract  all  the  circumstances  under 
which  the  appointment  took  pl6u^  must  be  considered  in 
order  to  ascertain  what  tacit  agreement  as  to  the  tenure  of 
his  office  was  arrived  at.  In  the  absence  of  any  proof  that 
an  appointment  was  intended  to  be  for  life  or  during  good 
behaviour,  the  effect  of  previous  decisions  is  to  regard  the 
office  as  terminable  at  the  clearly  expressed  desire  of  a 
majority  of  the  hona  fide  members  of  the  congregation.  In 
the  present  case  the  defendant's  appointment  took  place 
under  circumstances  which  negative  any  contract  that  he 
should  hold  the  office  for  life  without  regard  to  the  wishes  of 
the  amgregation.  A  new  mosque  was  consecrated  at  the 
Faarl,  and  after  the  ceremony  an  adjournment  was  made  to 
the  private  residence  of  the  defendant  for  the  entertainment 
of  members  of  the  congregation  and  strangers  at  a  feast.  No 
notice  was  given  that  an  imaum  would  be  appointed  at  the 
feast.  Just  before  the  meal  began  a  bishop  from  Cape  Town 
stated  that  as  the  congregation  now  had  a  mosque  they 
should  also  have  an  imaum,  and  with  general  approval  the 
defendant  was  appointed.  The  church  was  heavily  in  debt 
and  he  was  to  have  no  salary  for  his  services.  There  are 
other  indications  to  show  that  the  appointment  was  pro- 
visional. The  congregation  has  now  for  seven  years 
acquiesced  in  the  defendant's  appointment,  but  such 
acquiescence  does  not,  in  my  opinion,  debar  them  from 
displacing  him,  after  due  notice,  if  they  are  nO  longer 
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'  ^tisfied  with  his  ministration.     Before  a  definite  decision      ,]^7< 
oan  be  given  the  Court  must  be  satisfied  tliat  a  clear  majority        •*  ^*' 
of  band  fide  members  really  desires  a  change.    The  Court        »  '^' 
will  therefore  appoint  Mr.  Advocate  Jones  as  commissioner    ^(^e«  Jf* 
to  take  the  votes  of  the  members  as  to  (a)  whether  they     '>o«ningo, 
object  to  the  defendant  as  imaum,  and  (h)  if  they  do  object, 
whom  they  wish  to  be  the  imaum.     He  will  exercise  a  wide 
discretion  in  deciding  who  are  members.     Kegular  payment 
of  church  fees  will  be  an  important  consideration,  but  it  will 
not  be  conclusive  in  the  case  of  persons  as  to  whom  there  is 
clear  proof  that  they  have  been  constant  worshippers  in  the 
mo^ue.    Nor  will  pt^rsons  from  Wellington  or  Stellenbosch 
be  excluded  if  they  have  been  recognised  by  the  imaum  and 
the  Faarl  members  as  members  of  the  congregation.     Only 
persons  who  have  attained  majority  should  be  allowed  to 
vote.      The  meeiing  will  take  place  at  the  Paarl  on  the 
22nd  of  May  at  10.30  in  the  Town  Hall,  with  power  to 
adjourn  to  some  other  more  convenient   place.      Formal 
judgment  will  be  given,  without  further  argument,  after  the 
oommissioner  has  handed  in  his  report.     The  question  of 
costs  will  stand  over. 

Thereafter  on  the  22nd  and  29th  May  Mr.  Advocate  Jones, 
the  commissioner  appointed  by  the  Court,  attended  at  the 
Faarl  to  record  the  votes  of  those  persons  who  were  in  his 
opinion  bond  fide  members,  over  twenty-one  years  of  age,  of 
the  congregation.  The  commissioner  filed  his  report  on  the 
31st  May.  He  stated  that  the  attorneys  of  both  parties 
were  present,  that  discrimination  between  the  bond  fide 
members  and  the  others  was  very  difficult,  owing  to  the 
conflicting  nature  of  the  evidence  given  on  oath ;  that 
ninety  persons  claimed  to  be  entitled  to  vote,  and  of  these 
he  accepted  sixty-one.  Of  the  rejected,  twenty-six  were, 
rejected  on  account  of  general  disqualifications,  and  three 
for  defect  of  age.  To  the  accepted  persons  be  put  the 
questions  embodied  in  the  Court's  judgment,  with  the  result 
th^it  thirty-two  declared  themselves  in  favour  of  returning 
defendant  as  imaum,  whilst  twenty-nine  voted  for  du  Toit. 
Amongst  those  whose  votes  he  recorded  for  defendant,  was 
one  member  who  actually  lived  in  Cape  Town,  bnt  who  had 
for  the  last  three  years  gone  down  to  the  Faarl  onoe  a 
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Jff\      fortnight  and  attended   senrice  there.     There  were  also 
»  j^      five  members  living  at  Stellenbosch  and  one  at  Riebeek 


Domloco. 


^^'      West.    Amongst  these  voters  for  da  Toit  were  foor  members 
^J5^^   living  at  Wellington. 

Thus  of  Paarl  rendeDts  25  Toted  for  DomiDgo, 

n        2S       „       DuToit, 

Of  thoee  outside  Psarl     7        ^        Dom<iigo» 

„         4        ^        DuToit, 

Making  a  total  of  thirty-two  for  Domingo,  and  twenty-nine 
for  du  Toit 

Posted  (May  31). 

De  Yilliers,  C.J. :  The  Conrt  has  already  laid  down  the 
principles  upon  which  this  case  should  be  decided,  and  it 
now  only  remains  to  apply  those  principles.  The  com- 
missioner  has  made  his  report  to  the  Court  [His  Lordship 
here  referred  to  the  report,  the  facts  of  which  are  set  out 
above.]  Now  it  is  not  necessary  for  the  Court  to  give  a 
casting  vote.  Even  if  the  vote  of  the  Paarl  residents  be 
taken,  the  plaintiffs  have  failed  to  prove  their  case,  and 
moreover  of  the  eleven  outside  members  admitted  to  vote 
four  were  against  and  seven  for  the  defendant  Judgment 
must  therefore  be  given  in  favour  of  the  defendant  with 
costs,  including  the  costs  of  the  commission,  as  the  issuing 
of  such  a  commission  was  the  only  thing  that  could  be  done 
under  the  circumstances.  On  the  claim  in  reconvention 
absolution  from  the  instance  will  be  given. 

Buchanan  and  Maasdobp,  J  J.,  concurred 

CFUintifb'  Attorneji.  J.  C  BEEKAMOi  k  SoK.! 
DefendADt't  Attonitf,  C  C  Silberbauxb.   J 


Smit  v8.  Smit's  Execdtbix. 


Legacy — Veded  Interest — Insdlveney — MandcUe — 
Estoppel — Sale  by  Trustee. 

It  being  dovbtful  whether  a  legatee^s  interest  in  the  legaey  of  a 
certain  farm  was  vested  or  not,  the  trustee  of  his  insolvent 
estate  obtained  his  consent  to  the  sale  of  such  interest,  and^ 
upon  the  faith  of  such  consent,  (he  sale  took  plaee  and  the 
price  was  paid  by  the  purchaser  to  (he  trustee  and  by  him 
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didrtbuied  among  the  insolvent's  creditors.  Held,  in  an 
aetion  brought  hy  the  insolvent,  after  his  rehabilitation 
and  after  the  interest  had  clearly  vested,  to  recover  the 
farm  or  its  value  from  the  purchaser ,  that^  whether  the 
consent  given  by  the  plaintiff  he  regarded  as  a  mandate  or 
as  creating  an  estoppel,  he  was  not  entitled  to  he  relieved 
against  the  consequences  of  his  own  act. 

Action  by  W.  J.  Smit  against  Helena  Smit  in  her  capacity       JJ**^ 
as  executrix  testamentary  of  the  estate  of  tlie  late  Frans  gj^t^^T^^it., 
A.  Smit  for  an  order  compelling  defendant  to  transfer  to    Kxeoutrix. 
plaintiff  half  of  the  farm  Stofkraal  in  terms  of  a  certain 
codicil  to  the  mutual  will  of  the  said  Frans  Smit  and  his 
first  wife,  upon   plaintiff  paying  to  defendant   the  sum 
of  £450. 

Plaintiff  stated  in  his  declaration  that  he  was  the  son  of 
the  late  Frans  Smit  and  his  predeceased  wife  Benske  Smit, 
who  were  married  in  community  of  property.  That  his 
father  and  mother  made  a  mutual  will  on  the  28th  January, 
1868,  and,  pursuant  to  the  reservatory  clause  therein,  they 
made  a  codicil  on  the  2l8t  Augqist,  1869,  by  which  codicil 
they  declared  that  their  farm  Stofkraal  was  bequeathed  to 
the  survivor  of  them  for  1000  rix-doUars  with  the  under- 
standing that  the  survivor  should  not  be  able  to  sell  or 
mortgage  the  place,  but  that  after  the  death  of  such 
survivor  the  farm  should  become  the  property  of  their  two 
sons,  W.  J.  Smit  (plaintiff)  and  J.  H.  Smit,  for  a  sum  of 
12,000  rix-doUars.  Thereafter  on  the  Ist  September,  1869, 
the  said  Senske  Smit  died,  leaving  the  will  and  codicil 
intact,  and  then  Frans  A.  Smit  adiated  and  accepted 
benefits  thereunder,  and  thereafter  died  on  the  17th  April, 
1896.  Plaintiff  stated  that  under  the  codicil  he  was 
entitled  to  claim  transfer  of  one  half  of  the  farm  Stofkraal, 
registered  in  the  name  of  Frans  A.  Smit,  upon  payment  of 
the  sum  of  £450  to  defendant  as  executrix  of  Frans  Smiths 
estate.  He  said  that  he  had  tendered  this  and  again 
tendered  it,  but  defendant  wrongfully  refused  to  transfer 
the  part  claimed. 

Defendant  in  her  plea  said  that  under  the  mutual  will 
the  survivor  and  the  children  of  the  first  dying  were 
appointed  sole  and  universal  heirs  of  the  first  dying,  thd 
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^N7^  survivor  to  educate  and  mamtain  the  cliildreu,  and  to  pay 
Smitwrsmif  *^  them  at  their  majority,  marriage,  or  other  approved 
Bxwofcrix.  condition,  such  sums  as  the  survivor  should  find  to  be 
due  to  thein  according  to  the  position  of  the  joint  estate. 
That  on  the  23rd  November,  1877,  plaintifi^s  estate  was 
surrendered  as  insolvent,  and  all  the  right  or  expectancy  of 
plaintiff  iu  the  farm  Stofkraal  was  duly  sold  by  public 
auction  on  the  20th  April,  1878,  as  an  asset  in  his  estate 
by  tfie  trustee,  and  was.  purchased  by  Frans  A.  Smit  for 
£206,  which  was  duly  paid  to  and  thereafter  distributed  as 
an  asset  iu  plaintiff's  insolvent  estate,  and  that  accordingly 
the  estate  of  Frans  A.  Smit  was  entitled  by  purchase  to 
the  half  share  of  the  farm.  That  the  final  liquidation  and 
distribution  account  in  the  insolvent  estate  was  duly  eon* 
firmed  thereafter  and  the  insolvent  had  been  rehabilitated^ 
but  that  there  was  still  a  large  deficiency  in  his  estate. 
That  the  sale  was  made  with  plamtiff's  full  knowledge  and 
consent,  that  he  acquiesced  in  it,  and  that  on  the  3id  May, 
1878,  he  acknowledged  in  writing  that  he  had  no  further 
right  to  the  share.  Defendant  admitted  the  tender  and  her 
refusal  to  transfer  the  said  half-share  in  the  farm. 

Plaintiff  in  his  replication  denied  that  the  estate  of  Frans 
A.  Smit  was  entitled  to  the  half  share  and  stated  that  at  the 
date  of  the  sale  on  the  20th  April,  1878,  he  had  no  vested 
interest  in  the  farm  under  the  will  that  was  capable  of  being 
sold  by  the  trustee.  That  the  final  account  in  his  estate 
was  confirmed  on  the  20th  November,  1878,  but  that  no 
right  or  interest  in  the  farm  vested  in  plaintiff  until  the 
17th  April,  1896.  He  denied  that  the  sale  took  place  with 
his  knowledge  and  consent,  that  he  acquiesced  in  it  and  that 
he  acknowledged  in  writing  that  he  had  no  further  right  to  his 
share,  and  stated  that  at  that  time  he  was  entirely  ignorant 
of  his  rights  under  the  will ;  that  he  signed  the  documents 
in  ignorance  of  his  rights  and  of  its  contents,  and  that  the 
writing  was  obtained  from  him  by  misrepresentations  and 
fraud  after  his  insolvency. 

The  evidence  showed  that  plaintiff's  mother,  Benske  Smit, 
died  in  1869  and  his  father  Frans  Smit  died  in  1896.  In 
1877  plaintiff's  estate  was  surrendered  as  insolvent,  and  one 
W.  J.  Smith  appointed  trustee.  The  managepient  of  tlie 
estate  was  in  the  hands  of  Messrs.  Smith  and  Hemming  of 
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Praserbnrg.  They  advertised  the  sale  of  the  right  of  plain-  jj»»j 
tiflTs  expectancy  nnder  bis  parent's  will  and  drew  up  certain  g„jt;7^t.^ 
conditions  of  sale,  under  which  "  the  insolyent's  right  of  K*«»«rt«- 
expectancy  to  the  farm  Stofkraal,  in  accordance  with  the 
bequest  in  the  codicil  to  the  will  of  his  late  mother. .  .and 
his  father/'  copy  of  which  was  annexed,  was  sold.  These  con- 
ditions were  produced  at  the  trial,  and  on  them  was  endorsed 
by  Smith  the  trustee,  who  was  also  auctioneer,  but  who  was 
How  dead,  the  following :  **  This  right  of  expectancy  was  this 
day  sold  to  Mr.  Frans  A.  Smit,  senior,  for  the  sum  of  £206. 
Fraserburg,  20th  April,  1878.  Wm.  Jno.  Smith,  trustee  in 
the  iuBolTent  estate  of  W.  J.  Smit  and  auctioneer  of  the 
sale."  Also  a  further  indorsement,  '*  Received  payment. 
Wm.  Jno.  Smith,  14th  May,  1878."  Plaintiflf  stated  that 
he  knew  at  that  time  what  his  rights  were,  as  he  objected  to 
the  sale,  asking  how  rights  which  were  not  vested  in  him 
could  be  sold.  He  was  present  at  the  sale  to  his  father. 
On  the  3rd  of  May,  1878,  at  Fraserburg  the  plaintiff  signed 
the  following  document : 

"  I  the  undersigned  acknowledge  that  all  interest  I  may  have  had  in 

the  farm  Stofkraal  (a  part  of  which  was  made  over  to  me  during  the 

lifetime  of  my  mother)  was  on  April  20th,  1878,  with  ray  full  consent 

sold  by  the  Trustee  in  my  Insolvent  Estate,  and  that  I  have  no  further 

right  to  the  said  portion  of  the  farm. 

«W.  J.  Smit.» 

This  was  witnessed  by  E.  B.  Smith,  the  brother  of  the 
trustee,  and  by  Hemming  the  partner,  who  also  gave 
OTidence  for  defendant.  The  document  was  in  Hemming's 
handwriting,  and  he  stated  that  it  would  not  have  been 
signed  before  it  was  fully  explained  to  Smit  the  plaintiff; 
that  he  could  not  remember  all  the  details,  as  the  document 
was  written  so  many  years  ago,  but  that  he  was  certain  that 
plaintiff  was  told  all  the  details  and  had  the  document  fully 
explained  to  him.  He  never  refused  to  read  it  to  plaintiff. 
Plaintiff  and  his  brother-in-law  in  their  evidence  stated  that 
plaintiff  had  signed  the  docament  in  ignorance  of  its 
contents  and  of  his  rights,  but  the  Court  did  not  believe 
them.  He  could  read  and  write,  was  carrying  on  the 
business  of  a  butcher,  and  also  speculated.  He  had  signed 
ipany  promissory  notes  and  had  always  read  them. 

OttAamy  for  plaintiff:  The  facts  are  not  much  in  dispute^ 
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J^^-       and  are  practically  common  canse.  The  first  point  is  whether, 

BmitiTsinif*  **  ^^^  ^**®  ^'  insolvency  of  plaintiff,  there  was  any  rested 
JUacatrix.  interest  in  him.  On  this  point  the  terms  of  the  codicil 
speaky  and  show  that  at  the  death  of  the  first  dying  there 
could  have  been  no  rested  right,  as  the  codicil  shows  it  was 
a  ease  of  afidei  eornnmntm.  Jones  rs.  Matthews^  (14  S.  C.  B. 
p.  68)  IB  rery  much  in  point,  as  the  terms  of  the  oodieil 
here  are  far  stronger  than  in  that  case.  The  farm  Stofkraal 
is  taken  out  of  the  rest  of  the  estate  and  l^ueathed  to  the 
survivor  for  a  fixed  amount,  and  till  the  death  of  the  survivor 
the  children  had  no  right  vested  in  them,  but  only  an 
expectancy,  and  this  it  was  that  was  sold.  The  will  is 
changed  by  the  codicil  as  far  as  regards  this  farm*  On  the 
point  of  intention  of  testator  the  codicil  works  in  favour  of 
Skjidei  eammismm.  If  insolvent  had  no  vested  right  even  if 
he  signed  the  document,  he  would  not  be  liable.  There  is 
no  consideration  for  his  contract. 

[De  Yilliebs,  G.J. :  Is  there  no  detriment  suffered  by  the 
purchaser  who  bought  on  that  assumption  ?] 

At  all  events,  the  document  was  written  after  the  pale 
which  took  place  without  it 

[De  Yilliebs,  C.J. :  By  the  document  plaintiff  gave  up 
all  his  right  under  the  codicil.] 

That  is  so ;  but  plaintiff  says  he  did  not  know  when  his 
right  vested,  though  he  had  seen  the  will  and  codicil. 

Searle,  Q.C.  (with  him  CUme),  for  defendant:  The  con- 
ditions of  sale  say  that  money  is  to  be  paid  within  three 
months,  and  this  was  done.  The  will  and  the  codicil  must 
be  read  together,  and  they  show  that  a  usufructuary  interest 
was  given  to  plaintiff.  This  had  vested,  and  so  plaintiff's 
interest  was  properly  sold. 

[He  was  stopped.] 

De  Yilliers,  C.J. :  The  terms  of  the  codicil  in  question 
are  in  many  respects  similar  to  those  which  the  Court  had 
to  construe  in  8trydom*8  case  (11  S.  C.  B.  p.  425),  and  I  do 
not  wish  to  add  anything  to  the  remarks  then  made.  As- 
suming, however,  that  the  insolvent  had  no  vested  interest  in 
the  legacy  before  and  at  the  time  of  his  insoIvercy,the  question 
still  remains  whether  he  can  now,  after  his  rehabilitation,  claim 
the  farm  or  its  value  from  the  executrix  of  the  purcbaaer. 
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Shortly  after  the  auction  sale  of  the  farm  by  the  trustee  to  the  j}J«^^ 
iDsolvent's  father,  the  insolvent  signed  a  document  acknow-  g„tt;;75nijt»g 
ledo;ing  that  all  his  interest  in  the  &rm  had  been  publicly  ^j^xw^^rf*- 
sold  with  his  full  concurrence.  It  was  in  consequence  of  this 
concurrence  that  the  sale  was  effected,  and  without  his 
signature  to  the  document  his  father  would  not  have  paid 
the  purchase  price  to  the  trustee.  Can  he  now  claim  the 
Talue  from  his  father's  estate  on  the  ground  that  his  right  to 
the  legacy  did  not  vest  until  after  the  confirmation  of  the 
account  of  his  iusolvent  estate?  J£  a  person  stands  by, 
knowing  that  an  article  belonging  to  him  is  being  sold  to  a 
third  party  and  does  not  object  to  the  sale,  he  is  held  to 
hare  authorised  the  sale.  A  fortiori,  if  he  consents  to  the 
Bale  he  cannot  afterwards  recover  the  article  or  its  value 
from  the  purchaser  who  has  paid  the  purchase  price  to  the 
seller.  It  is  true  that  in  the  present  case  the  only  considera- 
tion received  by  the  insolvent  is  that  the  fund  for  distribation 
to  his  creditors  has  been  increased  by  reason  of  the  sale  of  his 
interest,  but  it  is  the  detriment  to  the  purchaser  of  the 
interest,  which  constitutes  the  real  consideration.  He  htts 
paid  the  money  without  any  possibility  of  again  recovering 
it  from  the  creditors,  and  the  payment  was  made  upon  the 
faith  of  the  plaintiff's  consent  to  the  sale*  Whether  that 
consent  be  regarded  as  an  implied  mandate  or  as  creating  an 
estoppel,  the  plaintiff  cannot  be  allowed  to  evade  the  conse- 
quences of  his  own  act  To  adopt  the  language  of  the 
Boman  law,  obstringUur  ne  in  suum  factum  veniat,  and  judg- 
ment must  be  given  for  the  defendant  with  costs. 

Buchanan  and  Maasdobp,  JJ.,  concurred. 

CPUintilTs  Attorney,  S.  J.  Hostert.  "t 

DeftodAnf a  Attorneyd,  Tbbooold,  McIhttrb  k  Buset.  J 
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Cape  Divisional  Counoil  vs.  Lakofobd* 

Divisional  Council — Road — Negligent  Construction 

— Damages. 

At  a  distance  of  sixteen  feet  from  the  side  of  a  divisional  road 
was  a  hole  which  served  as  a/n  entrance  to  a  culvert  for 
conveying  water  underneath  the  road  to  the  other  side  of 
the  road.  The  road  was  protected  by  two  large  stones, 
with  just  sufficient  space  between  them  to  aUow  a  horse  to 
pass  through.  The  plaintiff  rode  along  the  road^  when 
his  horse  swerved^  and  then  backed  a  considerable  distance, 
until  it  passed  between  the  stones  and  fell  into  the  hole. 
Held,  reversing  the  judgment  of  the  Magistrate's  Court, 
that  the  accident  was  one  which  could  not  have  been 
reasonably  foreseeny  and  that  there  was  not  sufficient  proof 
of  negligence  on  the  part  of  the  Divisional  Council  in  the 
maintenance  of  the  road. 

iMT.  Appeal  from  a  judgment  of  the  Assistant  Besident  Magis- 

—  *      trate  of  Cape  Town  in  an  action  in  which  plaintiflf  (now 

Cum  Dlrigioiial  ^  r  \ 

|o^^M.  respondent)  sued  the  defendant  (now  appellaDt)  for  £20  aa 
damages  sustained  by  reason  of  their  negligence.  Plaintiff 
alleged  in  the  summons  that  on  the  13th  December,  1896, 
he  was  riding  on  the  Victoria  Road  to  Houts  Bay,  near  Oade 
Kraal ;  that  owing  to  the  negligence  of  the  defendant  in  not 
covering  up  a  certain  pit,  or  not  placing  sufficient  protection 
in*  front  thereof,  as  it  was  its  duty  to  do,  the  horse  plaintiff 
was  riding,  while  backiug,  did,  without  any  negligence  on 
plaintiff's  part^  fall  into  the  said  pit  and  sustain  injuries ; 
that  in  consequence  of  the  defendant's  negligence  and 
default,  the  plaintiff  had  sustained  certain  specified  damage 
to  the  extent  of  £20 ;  that  due  notice  was  given  to  defendmit 
of  the  claim,  which  defendant  refused  to  pay. 

Plaintiff,  in  his  evidence  before  the  Magistrate,  stated  that 
he  was  a  fair  rid^r  and  had  ridden  for  eighteen  months; 
that  he  had  purchased  a  horse  in  August,  1896,  and  it  was 
not  a  restless  horse;  that  on  the  13th  December,  1896,  he 
was  riding  on  the  Victoria  Koad,  going  in  the  direction  of 
Oude  Eraal.  He  had  the  horse  under  proper  control,  and 
was  on  the  left  side  of  the  road,  and  when  he  reached  a  place 


149 

where  the  ro^l  was  wider  than  usual,  and  while  keeping  to  i<*^. 
the  left,  as  it  was  advisable  to  do,  seeing  that  there  was  a  ^j^nift 
dangerous  precipice  on  the  other  side  farthest  from  the  ^;^^* 
mountain,  his  horse  stopped  from  laziness  and  backed 
towards  the  mountain  side  for  fifteen  feet  He  did  not 
stop  the  horse,  as  he  did  not  think  there  was  occasion  to,  but 
be  looked  back  and  did  not  notice  any  pit  behind  him.  He 
tried  to  urge  the  horse  on  by  digging  his  heels  into  him. 
The  next  thing  he  knew  was  that  his  horse  had  got  his  hind 
quarters  into  a  pit  and  fell  down,  plaintiff  falling  on  the 
horse.  The  pit  was  twelve  and  a  quarter  feet  deep,  and  was 
<m  one  side  partially  protected  by  two  stones  about  two  feet 
long  between  the  pit  and  the  road.  The  stones  were  notice- 
able, but  looking  back  while  on  the  horse  he  could  not  see 
them  from  his  position,  and  the  horse  missed  the  stoned 
altogether.  Plaintiff  scrambled  out  of  the  pit  and  took  two 
hours  to  get  his  horse  out  by  means  of  ropes.  The  accident 
happened  at  4  p.m.,  and  there  was  nothing  passing  at  the 
time.  If  the  horse  had  backed  towards  the  sea  he  pould 
have  prevented  the  accident.  If  he  had  known  the  pit  was 
in  the  road  he  could  have  dismounted.  The  rest  of  the 
plaintiff's  evidence  was  on  the  question  of  damages,  and  not 
material  to  this  report. 

For  the  defence  was  called 

C.  M.  Lind,  secretary  to  the  Divisional  Council,  who  stated 
that  the  road  in  question  had  been  constructed  by  the 
Government,  the  culvert  having  been  made  by  Mr.  Bain, 
Government  Engineer,  and  the  stones  were  placed  there  for 
protection.  The  road  was  proclaimed  a  divisional  road,  but 
there  was  no  statutorily  defined  width  of  road.  Actually 
tlie  road  was  twenty  feet  wide,  and  was  gravelled  to  that 
extent.  The  culvert  had  to  be  placed  where  it  was  to 
intercept  the  water,  on  account  of  the  formation  of  the 
mountain.  The  larger  of  the  stones  at  the  culvert  is  fully 
three  feet  high,  and  they  were  placed  outside  the  road,  the 
distance  between  the  gravelled  road  and  the  culvert  being 
fourteen  or  sixteen  feet.  There  was  no  notice  to  the  public 
that  the  road  was  only  twenty  feet  wide,  but  they  could  see 
by  the  gravel. 

James  Combrink,  field-cornet  at  Oude  Kraal,  stated  that 
he  examined  the  spot  next  day  after  the  accident,  and  it  was 
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^^^  OQt  of  the  roadi  and  in  ground  belonging  to  one  Breda, 
ome  Duwoma  ^®  occupiei  the  farm  adjoining  for  twenty-two  years.  The 
^1^^-  diyisional  road  was  twenty  feet  wide  and  doped  at  each  side. 
The  guard  stones  were  folly  ten  feet  from  the  boondary  of  the 
road,  were  clearly  visible,  and  were  the  usnal  protection  to 
culyerts  along  the  road.  The  road  was  the  same  width  when 
it  belonged  to  the  Gh)vemmenty  and  its  width  could  be  seen 
by  cuttings.    A  jibbing  horse  was  not  safe  to  ride. 

The  Magistrate  gave  judgment  for  plaintiff  for  £15  and 
costs,  and  against  this  decision  defendant  appealed.  In  his 
reasons  for  judgment  sent  up  for  the  purposes  of  the  appeal, 
the  Magistrate  said  that  he  found  that  plaintiff  could  not  see 
the  stones  or  the  pit,  that  the  stones  were  insufScient 
protection,  that  as  no  width  of  road  had  been  proclaimed 
and  as  the  road  had  been  taken  orer  as  it  was  from 
Government)  and  being  a  mountain  road,  it  extended 
beyond  the  mere  gravelled  part;  that  the  Qoyemment 
acknowledged  responsibility  by  putting  up  the  stones,  and 
the  Council  continued  in  this  responsibility. 

Inne$,  Q.C.,  for  appellant :  The  point  is  whether  the 
mishap  was  caused  by  the  negligence  or  improper  conduct 
of  the  defendant,  and  the  onus  of  preying  this  lies  on 
plaintiff  (now  respondent).  The  injury  happened  on  a  part 
of  the  road,  but  not  on  the  part  used  for  yehicular  traffic 
The  excayation  is  fourteen  or  fifteen  feet  away  from  the 
macadamised  part  of  the  road.  No  width  of  road  is  pro- 
claimed by  the  Diyisional  Council.  The  excayation  being 
so  far  off  the  used  road,  was  sufficiently  protected  by  two 
guard  stones,  and  it  was  unnecessary  to  have  a  fence  or  walL 
At  all  eyents,  eyen  if  a  fence  were  better  it  was  not 
negligence  on  the  part  of  the  Council  not  to  fence.  Further, 
the  road  was  made  by  the  Groyemment,  and  only  taken  oyer 
by  the  Council.  It  was  well  made,  and  there  was  no  defect 
which  it  was  compulsory  on  the  Council  to  remedy.  The 
facts  show  that  the  injury  was  caused  by  the  plainttfi*s  own 
negligence^  as  his  horse  backed  and  jibbed,  and  he  was  no 
rider.  Any  ordinary  rider  would  not  haye  been  near  the 
excayation. 

Oraham  for  respondent :  The  Magistrate  has  found  on  the 
facts  that  the  excavation  was  not  adequately  guarded,  and 
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thia  Court  will  not  ligjrtljf  ^Ksturb  that  finding,  as  it  -b  well      ^\^ 

*»^™®0«^  Cape  5i;ialoi.*i 

[De  Villosbs,  C.J. :  Was  the  excavation  not  bo  fer,  being    ^^S^o^l' 
fifteen  or  sixteen  feet  off  the    road    tts   used,  that   the 
Divisional  Council  might  reasonably  expect  that  no  horse 
or  vehicle  would  go  there  ?  ] 

Only  part  of  the  road  is  gravelled,  but  the  whole  of  the 
space  up  to  the  excavation  is  available  for  use,,  and  so  it  was 
the  duty  of  the  Council  to  fence  the  excavation.  It  waa^ 
their  neglect  of  this  dujby  that  was  the  proximate  cause  of 
the  injury. 

Db  Yilliebs,.  C.J. :   It  was   proved    by  the   evidence 
given  in  the  Court  below  that  the  road  in  question  was 
originally  constructed  by  the  Government  and  is  now  main- 
tained by  the  defendants.    The  road,  aa  constructed  and 
taken  over    by  the  defendants,  was  eighteen    feet  wide, 
which  for  the  ordinary  purposes  of  trafiio  seems  to  have 
been  quite  sufficient*    At  a  distance  of  sixteen  feet  from 
the  road,  on  the  mountain  side,  there  was  an  entrance  to 
a  culvert  to  convey  water  from  that  side  underneath  the 
road  to  the  sea.    The  opening  was  protected  by  two  large 
stones  on  the  side  nearest  the  road.    On  the  day  of  the 
accident  the  plaintiff  rode  along  the  road  and,  for  some 
reason  or  another,  the  horse  swerved  from  the  road  and 
then   backed  a  considerable  distance  imtil  it  managed  to 
pass  between  the  two  stones  and  €all  into  the  opening. 
The  question  is  whether  the  damage  to  the    horse  was 
occasioned  by  the  negligence  of  the  defendants.    If  there 
had  not  been  some  space  between  the  two  stones  the  ac* 
cident  would  not  have  occurred,  but  the  test  as  to  whether' 
there  i^as  negligence  must  after  all  be  whether  such  an 
accident  as  occurred  could  reasonably  have  been  foreseen^ 
The  hole  was  sixteen  feet  from  the  road,  and  there  was  a 
peculiar  conjunction  of  circumstances,  an  unskilful  rider, 
a   backing  horse,  and  a  space  between    the    stonea  just 
snfiScient  to  allow  a  backing  horse  to  tumble  into  the  hole, 
which  led  up  to  the  accident.    The  Government  engineer 
in  constructing  the  road  seems  not  to  have  anticipated  the 
possibility  of  such  an  accident,  and  the  defendants  iu  main- 
taining the  road  could  not  in  my  opinion,  have  reasonably 
Voi^  XIV.— Part  II.    "  N 
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^^••^^      antioipated  it    It  may  be  a  hatdship  for  the  plaintiff  that 
pt^hMoMi  ^^  cannot  reooyer  damages  from  the  defendants,  bat  it 
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^SH^SJS*  ^if^^  he  an  unwarrantable  extension  of  the  liability  of 
pnblie  bodies  to  hold  that  the  defendants  are  responsible 
lor  the  aocideni  The  a^^peal  must  therdbre  be  allowed 
with  costs. 

BuGHAHAKy  J. :  I  coBOov.  Under  the  eircomstanoes  oi 
this  case  I  caimot  see  that  there  was  any  negUgence  im* 
pntable  to  the  Dtyinonal  Ckrancili  and  negligence  is  the 
yery  foundation  of  plaintiff's  case. 

Maasdobp,  J.,  conconed* 

tAppeUanf  •  AttoriMyB,  W.  B.  Mooms  k  Sov.l 
Bapoodflnf I  AUomj,  D.  Tsmmajit,  Jon.    J 


White  vs.  Adams. 


Oiwi«nfci|>— Vindicatio— ilBuwrf  Digging — Clai 

Diamond — TretpasB. 

The  flaintiff  being  the  holier  of  a  claim  in  an  alluvial 
digging^  having  temporarily  left  U^  another  digger  took 
out  a  licence  for  the  claim  and  found  a  valuable  diamond 
in  ity  hut  thereafter  the  Inspector  of  Claime  decided  thai 
the  plaintiff  was  entitled  to  the  claim  upon  payment  of  Ae 
licence  on  renewat.  In  an  action  brought  by  the  plaintiff 
against  the  digger  who  found  the  diamond  and  a  person 
who  bought  it  without  knowledge  of  the  treepassy  to  recover 
the  diamond  or  its  value,  the  High  Court  gave  judgment 
against  the  purchaser.  Held,  on  appeal,  reversing  the 
judgment  of  the  High  Court,  thai  the  ownership  of  the 
diamond  was  not  vested  in  the  plaintiff,  and  thai  he  ttnu 
thefi'efore  not'  entitled  to  recover  it  from  a  bona  fide 
purchaser. 

189T.  Appeal  from  a  judgment  of  the  High  Court  at  Kimberley 

rr-        in  an  action  in  which  Adams  (now  respondent)  sued  White 

Adams.'     (qqw  appellant)  and  Madella  for  the  retam  of  a  certain 

diamond  or  its  value,  and  damages  for  wrongful  detentiooi 

Plaintiff,  in  his  declaration,  stated  that  he  was  a  diamoiid 
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digger;  that  White  was  a  diamond  buyer,  and  Madella  a  ^^• 
diamond  digger^  and  Interpreter  to  the  MagistrateVGourt^  whitew 
all  the  parties  residing  at  Barkly  Weqt.  That  on  the 
4th  September,  1896,  plaintiff  was  the  duly  registered 
holder  of  a  certain  claim  in  the  aliuyial  diamond  diggings 
at  Klip  Drift,  district  Barkly  West,  and  was  solely  entitled 
to  win  diamonds  from  the  said  claim^  and  to  all  diamonds 
won  therefrom ;  that  he  continned  to  be  so  registered  and 
entitled  at  the  time  hereafter  referred  to;  that  on  the 
4th  September  Madella  by  himself,  his  servants,  and  agents, 
wrongfully  and  unlawfully  trespassed  upon  the  plaintiff's 
claim,  and  proceeded  to  dig  for  diamonds  therein,  and  on 
or  about  the  same  day  discovered  a  certain  diamond  therein 
weighing  about  twenty-eight  carats,  which  he  converted  to 
his  own  use  and  refused  to  deliver  np  to  plaintiff  on  his 
request ;  that  plaintiff  claimed  the  diamond  as  his  property, 
and  said  it  was  worth  £150;  that  thereafter,  on  the  7th 
September,  1896,  Madella  wrongfully  and  unlawfully  sold 
and  delivered  the  diamond  to  White,  who  still  had  possession 
of  it  and  claimed  it  as  his,  though  requested  to  deliver  it  to 
plaintiff;  that  at  the  time  of  the  sale  and  delivery  both 
Madella  and  White  knew  that  plaintiff  claimed  the  diamond 
as  his  property;  that  plaintiff  had  suffered  £50  damage  by 
reason  of  the  wrongful  detention  of  his  diamond.  Plaintiff 
accordingly  claimed  that  (a)  White  should  be  ordered  to 
forthwith  restore  the  diamond  to  him,  or  in  the  alternative, 
that  both  White  and  Madella  be  ordered  to  pay  him  the 
value  £150,  the  one  paying,  the  other  to  be  absolved ;  (&)  £50 
be  paid  as  damages  which  he  claimed  from  both  defendants, 
the  one  paying,  the  other  to  be  absolved ;  and  (o)  general 
relief,  and  (d)  costs  of  suit* 

Defendant  White,  in  his  plea,  stated  that  he  was  a  duly 
licensed  diamond  buyer,  and  Madella  a  duly  licensed 
diamond  digger.  He  stated  that  he  had  no  knowledge  of 
the  fact  of  plaintiff  being  the  registered  holder  of  the  claim, 
or  of  his  continuing  so,  or  of  Madella  having  trespassed  on 
the  claim  as  stated  in  plaintiff's  declaration,  and  put  him  to 
proof  thereof;  and  that  as  to  the  conclusions  of  law,  although 
he  admitted  that  a  duly  registered  holder  of  a  claim  in  an 
alluvial  diamond  digging  is,  while  in  possession  of  his  claim, 

solely  entitled  to  find  and  win  diamonds  therefrom,  yet  be 

N  2 
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1MT.  denied  that  such  holder  is  in  law  the  oimer  of  any  diamond 
^rr-  jn  the  soil  of  such  claim  mitil  he  has  found  and  won  the 
same,  and  said  that  snch  holder  cannot  vindicate  as  his 
property  any  of  the  diamonds  which  may  be  found  and  won 
by  any  other  person  from  sooh  claim  while  in  possession 
thereof.  He  denied  that  in  law  Madella  was  a  trespasser, 
even  if  the  £aots  were  as  alleged  by  plaintiff,  because 
Madella  was  before  and  on  the  4th  September  in  lawful 
possession  of  the  claim  under  a  legal  licence  granted  to  him 
,by  the  Colonial  OoTemment,  and  remained  in  such  posses- 
sion thereafter  until  dispossessed  by  a  decision  of  the 
Inspector  of  the,  Alluvial  Diamond  Diggings,  in  which 
such  claim  was  situated,  given  under  the  authority  of  s.  6 
of  Act  No.  18  of  1886,  by  which  decision  the  said  claim  was 
awarded  to  the  plaintiff,  but  which  decision  could  not  and 
did  not  oonfer  upon  plaintiff  in  law  the  ownership  of  any 
diamond  which  Madella  might  have  won  while  in  possession 
as  aforesaid  of  the  claim.  He  said  tliat  on  the  morning  of 
the  7th  September,  1896,  Madella,  who  was  a  licensed 
diamond  digger,  sold  to  him  (White),  a  licensed  diamond 
buyer,  a  certain  diamond,  the  property  of  the  seller,  weighing 
about  twenty-eight  carats,  for  the  sum  of  £70  cash ;  that  the 
said  sale  was  a  band  fide  and  lawful  tran:jaction,  effected  at  a 
time  wlien  he  (White)  had  no  knowledge  or  notice  of  any 
daim  by  plaintiff  in  respect  of  the  diamond  sold.  He 
admitted  tliat  on  the  7th  September,  but  after  the  diamond 
had  been  purchased  and  delivered  to  him,  the  plaintiff  by 
his  agent  notified  to  him  (White)  that  he  claimed  the 
.diamond.  White  admitted  tliat  he  retained  the  diamond 
in  hid  possession  as  his  property,  and  thut  he  re(used  to 
deliver  it  to  plaintiff,  and  said  that  plaintiff  had  no  right  to 
claim,  to  vindicate,  or  recover  tlie  diamond  or  its  value  from 
him  (White).  He  accordingly  prayed  tor  the  dismissal  of 
plaintiff's  claim  with  costs. 

.  Madella,  in  his  plea,  stated  that  on  the  3rd  Septemh  r, 
1896,  he  being  duly  licensed  as  a  diamond  digger,  pe^ed 
out  a  claim  on  the  spot  known  as  Canteen  Eopje,  Barkly 
West,  a  proclaimed  alluvial  digging,  and  when  he  so  pegged 
out  the  claim  he  acted  in  good  faith,  not  knowing  that  the 
plaintiff  had  in  fact  theretofore  worked  the  claim,  which 
was  not  marked  out  by  pegs  to  indicate  that  tlie  claim  was 
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held  by  plaintiff.  That  lie  (Madella),  by  his  son,  Isaac,^  "»t. 
worked  the  claim  so  pegged  out,  and  his  son,  on  his  behalf  whtte  «t 
did,  on  the  4th  of  September,  1896,  by  industry  and  labour, 
find  and  win  in  the  said  claim  the  diamond  in  question, 
which  thereupon  became  the  property  of  defendant  (Madella), 
to  whom  his  son  delivered  it.  That  on  the  5tfa  September, 
1896,  plaintifir  gave  notice  to  defendant's  son,  Isaac,  that  the 
claim  was  plaintiff's,  and  that  he  claimed  the  diamond  found 
and  won  therein,  and  Isaac  conveyed  such  notice  to  his 
father.  That  on  the  7th  September  Madella  sold  and 
delivered  the  diamond  for  £70  cash  to  White,  as  he  had 
a  right  to  do,  and  did  not  give  notice  to  White  of  plaintiff's 
claiming  the  diamond.  Madella  justified  the  sale  of  the 
diamond  in  that  it  was  found  and  won  by  him,  through  his 
sou's  agency,  while  he  (Madella)  was  holding  the  said  claim 
in  good  faith  under  lawful  licence,  and  that  he  had  a  good 
title  thereto  by  lawful  possession  of  the  claim,  and  by  finding 
and  winning  the  diamond  as  the  fruits  of  his  labour  and 
industry.  That  plaintiff  neither  had  now  nor  ever  had  such 
title  as  he  to  the  diamond,  nor  had  plaintiff  the  right  to 
have  this  action  to  recover  the  value  of  the  diamond.  That 
thereafter,  on  the  11th  September,  the  Inspector  of  Claims, 
acting  under  and  by  virtue  of  the  authority  conferred  upon 
liim  by  s.  6  of  Act  No.  18  of  1886,  decided,  after  inquiry, 
that  the  claim  must  be  awarded  to  plaintiff;  but  the  said 
Inspector  neither  did  nor  could  confer  upon  plaintiff  any 
light  or  title  to  or  in  respect  of  the  diamond  found  and  won 
by  Madella  as  aforesaid.  He  admitted  his  refusal  to  pay 
the  value  of  the  diamond,  and  prayed  for  the  dismissal  of 
plaintiff's  claim  with  costs.  Plaintiff's  replication  was 
geoeral  to  both  pleas. 

For  the  plaintiff  the  following  evidence  was  given : — 
Adams,  the  plaintiff,  stated  that  he  was  a  diamond 
digger.  He  held  a  claim  at  Canteen  Kopje,  having  taken 
out  a  licence  for  it  on  May  28th,  1886,  which  he  renewed 
monthly.  He^gged  off  the  claim  in  May  and  worked  for 
about  a  month  personally,  and  found  no  diamonds.  He  then 
took  out  another  licence  and  went  to  work  in  bed  of  river 
lower  down.  His  brother  was  left  to  work  the  original 
claim.  He  worked  for  a  fortnight,  found  nothing,  and  left 
it.     Adams  then  left  it  in  charge  of  Bamabotta,  a  neigh- 
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^''l^      bouring  digger,  and  gave  him  leave  to  use  it  aa  a  depositing 

WMtovt.  ^^  ^^^  ^  ^S  ^  ^^U  ^P^°  ^^  Adama  stated  that  he  left 
-tdMM.  the  claim  as  he  fomid  no  water  there,  bat  never  abandoned 
it  Bamabotta  left  for  Oolesberg  in  Augnst,  and  was  away 
three  weeks,  and  retomed  in  Angnst.  His  partner  was  in 
charge  in  his  absence.  On  the  5th  September,  Adams  had 
certain  information  and  went  to  the  claim  and  fonnd  Isaac 
Hadella  working  it.  He  told  Isaac  to  stop,  bnt  he  refused, 
and  asked  Adams  where  the  pegs  were.  Adams  said  they 
were  in  a  few  days  ago.  Isaac  replied  he  had  found  no 
pegs.  Isaac's  p^  were  in,  bnt  no  sign  was  seen  of  those  €l 
Adams,  who  stated  that  they  were  in  in  Angnst.  Adams 
then  wrote  a  letter  to  Madella,  and  subsequently  obtained  an 
intardict  against  him.  Adams  renewed  his  licence  for  the 
claim  -eo  the  5th  September  after  he  had  heard  tliat 
Madella  was  working  it  He  ^ad  dug  at  three  separate 
places  in  June  under  the  licence  he  had  taken  out 

W.  Franklin,  Inspects  -of  Claims,  Barkly  West,  produced 
the  register  showing  that  Adams  had  taken  out  4ipoDco  xxa 
Uay  28th,  and  renewed  it  monthly*  He  renewed  it  <m 
September  5th  for  month  from  August  28th  to  September 
28th.  Under  Act  19  of  1883,  s.  28,  a  month's  grace  was 
allowed  for  payment  of  licence.  Sam  Madella  took  out  a 
licence  on  1st  September  for  a  month.  In  witness's  capacity 
as  luspector,  under  Act  18  of  1886,  s.  6,  he,  with  two  as- 
sessors, held  an  investigation  as  to  the  ownership  of  the 
claim,  and  awarded  the  claim  to  Adams.  Natives  often  stole 
pegs  for  fuel. 

Bamabotta,  a  digger,  stated  that  he  worked  a  claim  near 
the  one  in  question,  and  remembered  plaintiff  leaving  his 
claim  in  charge  of  witness,  and  giving  him  leave  to  enter 
upon  it  to  sink  a  well.  When  Adams  1^  his  pegs  were  in^ 
Witness  then  left  for  Golesberg  in  August ;  was  away  three 
weeks,  leaving  Adams'  claim  in  charge  of  his  partners,  when 
the  p^  were  in ;  but  when  he  returned  later  in  August  the 
pegs  were  gone.  In  b^inning  of  September  he  saw  Madella 
working  the  claim  with  convicts  in  the  shaft  sunk  by  Adams. 
He  told  Madella  it  was  Adams'  claim,  but  he  said  Adams 
was  not  paying  for  it|  but  was  working  another  lower  down« 
He  had  dug  a  well  on  the  claim  and  found  water  easily, 
which  Adams  knew  of. 
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Malope,  a  digger  at  KKp  Drift,  stated  that  he  was  partner  ^^^ 
of  Eamabotta ;  Pemembeied  Adams  digging  his  daim,  and  ^^^ 
later,  going  lower  down  and  leaving  his  claim  in  partner^s 
charge.  When  plaintiff  left  there  were  three  pegs  in,  and 
were  so  when  Bamabotta  went  to  Oolesberg.  When  he 
returned  they  noticed  only  one  peg  left)  and  that  was  lying 
on  ground  not  in  its  place.  He  corroborated  Bamabotta  as 
to  conversation  with  Isaac. 

Isaac  Madella,  the  son  of  defendant  Hadella»  stated  that 
on  24th  August  he  went  and  pegged  oat  the  claioii  and 
worked  it,  finding  the  diamond  on  the  4tfa  Beptember,  which 
he  handed  to  his  father.  The  claim  was  first  pointed  ont  to 
him  by  one  Psimiay  and  there  were  no  p^  in  it.  He  saw 
Bamabotta  twice,  once  when  he  pegged  the  daim  and  the 
second  time  after  the  diamond  was  found,  when  he  said  to 
Avitness,  **  Adams  left  the  claim  because  it  did  not  pay  him, 
and  now  yon  find  a  diamond.^  He  saw  Adams  on  fith 
September.  He  had  not  been  told  by  Bamabotta  or 
Malope  that  it  was  Adams' '  claim  before  he  fonnd  the 
diamond. 

Samuel  Madella,  defendant,  said  he  inspected  the  claim 
and  found  it  abandoned,  wheai  he  sent  his  son  to  peg  it  ont 
and  work  it  Isaac  brought  the  diamond  on  the  4th  Sep- 
tember. He  knew  his  title  to  the  stone  was  disputed  when 
he  got  Adams'  letter  on  the  5th,  but  he  sold  it  to  White 
on  the  7th  for  £70,  which  he  considered  a  fair  price.  He 
did  not  tell  White  of  Adams  claiming  it. 

Plaintiff's  case  closed 

For  defendant  White : — 

Clarence  B.  White,  defendant,  stated  that  he  had  a  good  deal 
of  experience,  and  thought  £70  a  fair  price  for  the  diamond 
he  bought.  The  sale  took  place  at  his  office  on  the  7th  at 
12.30.  Jnst  afterwards  Adams  also  sold  him  some  diamonds 
but  said  nothing  about  Madella.  He  had  the  diamond  valued 
by  two  valuators,  who  assessed  it  at  £70.  He  heard  nothing 
about  a  dispnte  as  to  its  ownership  before  he  bought,  and 
had  bought  diamonds  from  Madella  befora 

Defendant  White  closed  his  case. 

For  defendant  Madella  were  called : — 

Psama,  a  digger,  who  stated  that  he  worked  on  claim  next 
to  one  where  the  diamond  was  found,  and  pointed  it  out  to 
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^^{^  Madella  as  a  free  daim.  Witneas  had  need  it  aa  depoaiiiiig 
xf^^  Ate,  and  used  water  oat  of  well ;  his  pegs  were  extended  oi^ 
on  to  the  chum.  Madella  pot  in  his  pegs  where  witness 
pointed  ont  places. 

Jacob  stated  that  he  worked  for  Adams,  and  was  lefi  to 
wash  loose  ground  when  he  lefL  Later  he  removed  all 
the  implements.  He  did  not  see  any  pegs  there  at  any 
tima 

H.  Bees,  derk  to  the  Inspector  of  Claims,  said  he  re- 
membered Adams  coming  at  9  A.M.  on  the  5th  September  as  - 
soon  as  office  opened  to  renew  his  licence  at  Klip  Drift.  This 
licence  would  cover  any  river  claim  on  the  Barkly  side  of  the 
Vaal  Birer.  Adams  said  nothing  about  any  dispute,  but  on 
the  7th  September  his  agent  asked  witness  about  steps  to 
interdict 

CSase  for  Madella  closed. 

The  High  Court  (Lawrence,  J.P.,  Hopley,  J.,  and  Lange,  J.) 
gave  judgment  for  plaintiff  against  White  to  delirer  up  the 
diamond  with  costs,  but  made  no  order  as  to  Madella's  costs. 
From  this  decision  White  now  appealed  to  the  Supreme 
Court.  The  Judge  President,  in  his  reasons  for  judgment^ 
said  that  the  Court  found  that  Adams  had  not  abandoned 
his  daim,  that  Madella  was  a  trespasser,  and  that  White 
was  bound  to  deliver  up  the  diamond ;  that  the  diamonds 
belonged  to  the  Crown  while  in  $iht ;  that  as  soon  as  they 
were  won,  or  the  ground  containing  them  severed  from  the 
claim,  they  belonged  to  the  claimholder,  and  if  removed  by 
any  third  party,  he  could  frimd  faeie  recover  them  or 
damages  for  their  conversion.  As  to  the  defence  that 
White  was  a  lon&  fide  possessor,  the  Court  found  he  was 
^ot  in  that  position,  and  even  if  he  were,  the  Judge 
President  quoted  Voet  (41.  1.  29)  for  the  proposition,  "  That 
the  acquisition  of  d(miiniiiwn  by  a  hon&fide  purchaser  in  such 
cases,  though  absolute  at  the  time,  is  not  irrevocable,  and 
that  it  is  still  open  to  the  owner  to  vindicate  from  him  firudus 
adhvc  exttatUes^  together  with  the  property  itself.'* 

Sehreiner,  Q,C.  (with  him  Oraham),  for  appellant : 
Madella  found  the  diamond  in  the  claim  for  which  Adams 
took  out  a  licence,  and  sold  it  to  White,  the  appellant^  who 
bought  it  iond  fide  and  for  value,  and  who  was  a  duly 


159 
licensed  diamond  buyer.    Now  Adams  olaims  the  diamond      ^^^7- 

''  May  18. 

from  White  by  a  vindicatory  action  as  if  he  was  the  owner  of     ^JJJ^^ 
it.    His  right  under  his  licence  is  not  one  of  ownership  in      Adams, 
his  claim,  but  a  mere  licence  to  dig  in  certain  ground  and 
win  diamonds,  and  to  have  the  ownership  in  the  diamonds 
only  when  he  or  his  agents  have  won  the  diamonds. 

In  Preston  dk  Dtwan  vs.  Biden's  Trustee  (Buch.  Ap.  Cas. 
Vol.  1,  p.  322  at  p.  347)  it  is  said  that  the  licensee  merely 
enjoys  a  personal  right  to  dig  for  diamonds  under  a  monthly 
licence.  Lawbenob,  J.,  however,  in  the  original  case  before 
the  High  Court,  and  in  his  reasons  for  judgment  (ib.  p.  328), 
says  that  the  claimholder  has  a  sort  of  usufructuary  right 
to  the  claim,  and  he  bases  his  opinion  on  Fan  Leeu/wen's 
Commentaries  (Bk.  2,  Gh.  9,  Sec  4,  p.  211,  Vol.  1  of  Eotze's 
TranslatioD),  but  that  passage  is  based  on  the  yearly  growing 
of  things,  which  cannot  be  said  of  diamond& 

[Ds  YiLLiEBS,  C.J. :  Is  not  this  a  right  of  personal  servi- 
tude to  dig  for  diamonds  ?] 

It  is  outside  the  well  recognised  personal  servitudes,  and 
is  rather  a  licence  to  dig  for  and  win  diamonds  within  a 
limited  time,  but  does  not  give  the  ownership  of  all  diamonds 
in  the  claim  to  licensee.  In  the  alluvial  diggings  of  Barkly 
West  there  is  no  registration  of  claims  as  at  Eioiberley, 
except  in  the  books  of  the  Inspector  of  Licences,  and  the 
working  may  be  removed  from  place  to  place  under  a  liceuce 
taken  out. 

Even  if  it  is  a  case  of  a  usufruct,  you  cannot  follow /ru^^tis 
consumptos  against  bond  fide  possessor)^,  and  Voet  (41.  1.  29) 
is  a  direct  authority  for  stating  that  sale  makes  fruetus 
eonsumptos  which  cannot  be  followed  up.  The  words  quippe 
quos  emptor^  etc.,  apply  only  to  a  sale  of  res  aiiena.  Adams 
was  not  owner  of  the  claim  and  so  not  owner  of  all  diamonds 
in  it>  and  accordingly  cannot  bring  vindicatory  action  exee|>t 
he  wins  diamonds.  Against  Madella  as  a  trespasser  he  might 
have  an  ac*tion,  but  not  against  White,  a  bond  fide  purchaser : 
Liquidators  of  the  Cape  of  Good  Hope  Bank  vs.  De  Beers 
Mines  and  DunkeUibuhler  (1 1  8.  C.  B.  p.  441  at  p.  449). 

Even  against  Madella  the  action  would  be  a  eondictio  and 
not  a  vindieatio. 

8.  A,  Loan  Mortgage  A  Mercantile  Agency  vs.  Cape  of  Good 
-Hope  Bank  &  Liitlqohn  (6  Juta,  p.  163),  is  an  authority  for 
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su*\'3.     ^y^  ^^^  ^  lioenoe  to  dig  for  diamoiub  is  not  aa  interest 
wiiito  M     Ii31>otliecable  bj  the  law  of  this  Coloiij. 

Db  Yilijebs,  O.J. :  This  action  was  brought  in  the  Court 
below  against  White  and  Madella  to  teeover  a  certain 
valuable  diamond  or  its  talae.  The  action  is  in  the  natnre 
of  a  vmdieatio,  and  the  plaintiff  can  only  sncoeed  npon  proof 
that  he  is  the  owner  of  the  diamond^  and  is  therefore  entided 
to  recover  it  not  only  from  the  person  who  found  it»  bat  from 
the  person  to  whom  it  was  sokL  It  is  not  necessary  to 
decide  whether  the  {daintiff  has  a  good  action  for  damages 
against  Madella,  bnt  the  peculiarity  of  the  judgment  appealed 
against  is  that  Madella,  who  found  and  sold  the  diamond,  is 
absolyed  altogether,  and  White,  who  bought  it  without  know* 
ledge  of  any  trespass,  is  ordered  to  pay  the  value  to  the 
plaintiff.  If  the  action  had  been  brought  for  trespass  against 
Madella,  it  does  not  follow,  as  the  learned  Judge-President 
seems  to  assume,  that  granting  there  was  a  trespass,  the 
plaiotiff  could  not  recover  the  value  of  the  diamond  from 
the  trespasser.  In  the  case  of  D$  ViUiers  vs.  Van  Zyl  (Foord, 
p.  77)  certain  young  wild  ostriches  had  been  appropriated  by 
a  trespasser,  and  in  the  action  for  trespass  the  value  of  the 
ostriches  was  the  measure  of  damages  awarded.  In  the 
present  case,  therefore,  the  plaintiff  would  not  be  without 
remedy  if  he  was  the  lawful  occupier  of  the  obim  although 
he  was  not  the  owner  of  the  diamond.  The  error  into 
which,  with  due  respect,  the  Court  below  has  (alien  is  to 
treat  the  holder  of  a  claim  in  an  alluvial  digging  as  the 
absolute  owner  of  the  soil  and  of  all  diamonds  therein.  The 
effect  of  several  decisioDs  of  this  Court  is  to  regard  such  a 
claimholder  as  having  a  right  to  dig  for  and  win  diamonds, 
but  not  as  having  any  jus  in  re.  Upon  finding  a  diamond 
he  becomes  the  owner  thereof,  and  as  the  lawful  occupier  cl 
the  land  he  may  prevent  trcFpasses  thereon,  and  may  recover 
damages  for  such  trepasses,  but  if  s(Hne  one  else  has  found  a 
diamond  and  sold  it  to  an  innocent  purchaser  he  is  not 
entitled  to  follow  it  into  the  hands  of  such  purchaser.  I 
leave  out  of  consideration  the  circumstance  that  it  is  by  do 
means  clear  that  Madella  was  a  trespasser.  He  bona  fid$ 
occupied  the  claim  in  the  belief  that  it  had  been  abandoned. 
Subsequently  the  Inspector  of  Claims  decided  that  the 
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plaintiff  still  had  the  right  to  work  the  daim  notwithstanding 
ihat  the  lioence  money  was  unpaid,  and  that  the  plaintiff 
had  not  for  some  time  worked  it.  It  is  extremely  questionable 
whether  tiiat  decision  would  have  a  retrospeotive  effect  so  as 
to  proye  that  Madella  was  a  trespasser  during  the  interval, 
bnt  as  the  action  is  not  for  trespass  the  point  is  of  no  import- 
ance. For  the  reasons  already  given  the  appeal  must  be 
-albwed  with  costs  in  this  Court,  and  judgment  entered  for 
the  defendant  with  costs  in  the  Court  below. 


IMT. 
Mfty  13. 

WWtetw. 
Adjuiis. 


BuoHANAN,  J.,  and  Maasdorp,  J.,  concurred. 
Appeal  allowed  accordingly  with  costs. 

[AppelUnCk  AttonMjr,  C.  C.  SiLBERBAinBR.] 


BkBNBTEIK  V8.  BeBK8TEIN*6  TBUSTEE. 

Antenuptial  Contract — Begistratian — Matrimonial  DomieiU — 
Husband  and  Wife  —  Community  of  Goods — Insolvent 
Ordinance — Household  Furniture— ^editors*  Meetings. 

Where  two  spouses,  not  domiciled  in  this  Colony ,  had  married  in 
another  eotmtry  without  community  of  goods^  the  wife  is 
entiUed,  upon  the  insolvency  of  her  husband  in  this  Colony ^ 
to  claim  goods  which  can  he  clearly  proved  to  be  her 
separate  property,  although  no  instrument  in  the  nature 
of  an  antenuptial  contract  has  been  registered  in  this 
Colony. 

A  trustee  in  insolvency  is  not  entitled  to  sell  household  furniture 
alleged  by  him  to  belong  to  the  insolvent  without  directions 
to  that  ^ect  given  by  creditors,  in  terms  of  the  dSth 
section  of  the  Insolvent  Ordinance,  at  a  duly  convened 
meeting  held  after  the  second  meeting  of  creditors. 


1897. 
May  14. 
«    17. 


Application  by  Mary  Bernstein  of  Oudtshoom  upon  notice 

to  J.  A.  Foster,  trustee  of  the  insolvent  estate  of  Nathan        

Bernstein  (applicant's  husband),  calling  upon  him  to  show   ^JJ^JJ^J^^^' 
cause  why  he  as  trustee  should  not  be  interdicted  from 
selling  or  otherwise   interfering   with  certain    articles   of 


trustee. 
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^1  wT.^       furnitore,  etc^  the  |)roperty  of  applicant,  advertiBed  for  sale 

2_2'''      by  public  auction,  and  why  he  as  trustee  should  not  be 

^tolilrtdnS*   ^"i^"^  ^o  P^y  the  costs  of  the  application  de  barm  propriiB. 

*™«*^       The  sale  was  advertised  for  April  24th,  1897,  and  tliis  notice 
was  given  on  April  20th. 

Applicant  stated  in  her  affidavit  that  she  was  married 
out  of  community  of  property  to  Nathan  Bernstein  <m  March 
19th,  1888,  at  Memel  in  Germany,  and  she  annexed  the 
antenuptial  contract  and  a  trandation  thereof.  That  at  the 
time  she  was  married  to  her  husband,  she  possessed,  among 
other  things,  certain  articles  of  furniture  and  other  assets 
as  enumerated  in  the  antenuptial  contract.  That  she  sub^ 
sequently  sold  some  of  these  articles  and  out  of  the  proceeds 
purchased  others,  which  she  brought  to  the  C!olony  and  which 
were  in  her  possession.  That  on  their  coming  to  the  Colony 
they  did  not  have  the  antenuptial  contract  registered.  That 
on  the  13th  March,  1897,  her  husband's  estate  was  seques- 
trated as  insolvent,  that  no  creditors  appeared  at  the  first 
meeting  held  on  March  24th,  1897,  and  that  at  the  second 
meeting  held  on  March  Slat,  Messrs.  Hudson  Yreede  &  Go. 
and  one  Herman  Lewin,  the  only  creditors,  proved  claims 
against  the  estate.  At  that  meeting  respondent  was  ap- 
pointed trustee,  but  no  third  meeting  had  been  advertiised 
or  held*  That  the  Master's  messenger  on  t^e  2nd  April 
attached  the  furniture  and  other  assets  belonging  to  her, 
when  she  told  him  the  assets  claimed  by  her  were  hers  under 
an  antenuptial  contract  Subsequently  she  caused  a  letter 
to  be  written  claiming  the  furniture,  etc.,  to  the  Master  and 
also  the  messenger :  As  the  trustee  advertised  her  property 
for  sale  in  her  husband's  estate,  she  had  a  letter  written  to 
him  to  withdraw  the  attachment,  but  he  refused,  on  the  ground 
that  the  antenuptial  contrac*t  had  not  beed  registered  in  the 
Colony.  Applicant  stated  that  both  creditors  who  had 
proved  claims  were  aware  that  she  was  married  out  of 
community  of  property. 

She  further  stated  that  the  trustee  had  not  complied  with 
the  98th  section  of  Ordinance  6  of  1843,  (a)  in  not  having 
advertised  the  sale  of  the  assets  in  the  Govetnment  Cassette, 
and  (b)  by  including  the  household  furniture  in  the  movables 
to  be  sold  on  the  24th  April  instead  of  selling  them  after  the 
third  meeting.    That  unless  he  was  prevented  from  selling 
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contrary  to  the  98th  section,  she  would  be  prevented  from      ^^ii 
applying  for  relief.    That  the  trostee  was  premature  and        *»  ^^' 
was  acting  without  instiuctions  fit)m  the  creditors,  of  which    ^^^^ 
there  was  no  record  in  the  minutes  of  the  meetings  held,      trustee. 
and  so  contrary  to  the  Insolvent  Ordinanca 

On  the  above  petition,  applicant  asked  for  an  interdict, 
and  on  April  23rd  a  rule  nisi  was  granted  in  Chambers, 
operating  as  an  interim  interdict,  calling  upon  the  trustee  to 
show  cause  on  May  1st  (subsequently  postponed  to  May  6th 
and  then  to  May  14th),  why  he  should  not  be  interdicted 
from  selling  the  household  furniture  and  personal  jewellery 
claimed  by  applicant. 

On  the  26th  April  the  trustee  made  an  affidavit  in  which 
he  stated  that  he  filed  the  claims  of  the  onlv  two  creditors 
who  had  prov^  in  the  estate,  and  who  appeared  to  be  the 
sole  creditors.  That  insolvent  did  not  appear  at  either  the 
first  or  second  meetings,  and  that  de[)onent,  after  being 
elected  trustee,  applied  to  Hudson  Vreede  &  Co.  for  instruc- 
tions as  to  the  management  of  the  estate ;  they  denied 
knowledge  of  the  existence  of  the  antenuptial  contract  and 
directed  the  trustee  to  realise  all  assets,  including  the 
furniture,  as  speedily  as  possible.  That  deponent  thereupon, 
after  bebg  confirmed  as  truateCi  advertised  the  assets  for 
sale  in  a  local  paper  at  Oudtshoorn,  and  in  the  Gazette  on 
the  20lh  April,  and  also  therein  gave  notice  of  third  meeting 
of  creditors.  He  was  advised  that  the  antenuptial  contract 
was  of  no  efiect  since  it  had  not  been  registered  in  the 
Colony.  That  insolvent  had  made  no  appb'cation  for  leave 
to  retain  any  part  of  the  fumitmre.  That  no  resolution  of 
<$reditors  allowing  the  insolvent  his  furniture  can  he  passed 
at  the  third  meeting  without  special  notice  of  such  application, 
in  accordance  with  section  98  of.  Ordinance  6  of  1843,  and  the 
case  of  Chiappini  (2  Se:arl6's  Reports,  218).  That  such  a 
resolution  could  be  passed  only  by  the  vote  of  Hudson 
Yreede  &  Co.,  the  only  creditor  whose  vote  counts  in  number 
and  value,  who  had  expressly  authorised  him  to  sell  the 
furniture.  He  stated  that  it  was  the  common  practice,  he 
beUeved,  as  the  records  in  the  master's  office  would  show, 
for  trustees  to  sell  household  furniture  without  special 
,instructions  under  the  98th  and  99th  sections  of  the  Ordinance, 
when  trustees  have  already  obtained  instructions  from  the 


^{^      principal  creditoM,  and  there  wa^  no  applicati<m  by  the 
-  ^^-      inaolTent  for  an  allowanee. 


'1 


The  insolfent  had  in  October  1896,  before  his  inaolTency, 
gone  to  the  TransvaaL  Applicant  in  an  answering  afSdavit, 
stated  that  it  was  the  respondent's  duty  to  take  the  resoln- 
ti<»is  of  creditors  at  a  doly  convened  meeting,  and  not 
privately^  as  was  alleged  to  have  been  done.  That  she  was 
creditor  of  the  estate  to  the  extent  of  £200,  but  had  not  as 
yet  proved  her  dann. 

Searle,  Q.C.,  for  applicaoty  applied  for  the  making  absolnte 
of  the  rule. 

Schreiner^  Q.O.,  for  respondent,  showed  cause :  There  is  no 
right  in  applicant  to  claim  these  goods,  as  there  is  no 
antenuptial  contract  registered  here.  The  case  of  Steyn  vs. 
8teyn*8  Tnutee  (Buch.  1874,  p.  16)  laid  down  the  law  as  to 
competition  of  the  wife  under  an  antenuptial  contract,  and 
other  creditors  of  an  insolv^it  husband,  and  gave  rise  to  the 
passing  of  Act  21  of  1875  dealing  with  the  law  of  antenup- 
tial contacts.  Sect  2  thereof  says  no  antenuptial  contract 
is  valid  without  registraticMiy  and  sect  9  provides  for  the 
registration  of  antenuptial  contracts  exeeoted  elsewhere 
than  in  the  Colony.  So  Mrs.  Bernstein  has  no  rights 
against  the  creditors  as  no  contract  in  her  case  was  restored 
in  this  Colony.  Sdig  vs.  The  Beffistrar  of  DeecU,  Kimberiey 
(6  High  Ct  Bep.  p.  108)  lays  down  that  an  antenuptial 
ccHitract  executed  outside  the  Colony  should  be  roistered, 
and  leave  was  granted. 

It  is  true  that  in  Black  vs.  Black's  EasmxUm  (3  Jnta,  p.  200) 
and  Blatchford  vs.  BlaichforcCs  Executors  (1  E.  D.  C.  Reps, 
p.  365,  Appiendix)  it  was  laid  down  that  the  law  of  the 
matrimonial  domicile  holds,  but  that  was  as  between  the 
parties  and  their  heirs,  and  not.as  against  creditors. 

[De  Yilliebs,  C.J. :  If  persons  domiciled  in  England 
married  there  since  1882,  and  then  come  here,  are  not  their 
estates  separate  even  as  against  creditors  ?]. 

Their  estates  will  be  separate  as  against  themselves,  not 

as  against  creditors.     As  was  done  in  Schoonibie  vs.  Schoom- 

lie's  Trustees  (5  Juta,  189)  and  often  since,  a  contract  might 

,  have  been  drawn  up  after  marriage,  and  on  arrival  here,  and 

could  then  be  registered  by  obtaining  an  order  of  Court. 
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[De  VlLLiBBS^  C  J. :  The  registration  of  a  contract  might      ^^^^ 
affect  the  wife's  rights  against  her  husband  and  others        »  ^^- 
under  the  contract,  but  it  cannot  affect  the  question  of  ^Jjjjjyn^* 
the  owner^ip  of  property.]  tmrte^ 

[BuoHANANy  J. :  Does  change  of  domicile  to  the  Colony 
from  a  place  where  no  community  prerails,  alter  the  law  of 
the  matrimonial  domicile  and  induce  community  ?] 

I  submit  it  would  here,  in  order  to  protect  trade,  as  may 
be  inferred  from  sect  9  of  Act  21  of  1875. 

Asschen's  Eosecutrix  vs.  Blythe  (4  Juta,  p.  136),  I  must 
admit,  is  in  jbTour  of  applicant.  By  analogy  the  Proclama- 
tion of  12rh  July,  1822,  shows  that  English  persons  coming 
here  take  the  ordinary  status  of  married  persons  here,  unless 
they  expressly  exdude  it  by  complying  with  Act  21  of  1875, 

8.9. 

In  Van  der  ByVs  Assignees  ya  Van  der  Byl  and  others 
(5  Juta,  p.  170  at  p.  174)  Db  Villiers,  O.J.,  points  out 
that,  unless  community  expressly  excluded,  it  will  obtain. 

[De  Yilliebs,  C.J. :  Does  applicant  lose  her  ownership  by 
not  registering  a  contract  here  ?] 

I  do  not  go  so  far,  but  say  she  would  run  the  risk  of 
having  her  goods  attached  by  creditors  of  her  husband's 
insolvent  estate.  It  is  not  necessary  for  me  to  meet  the  case 
where  parties  come  from  domicile  where  no  community 
exists,  because  community  does  exist  in  Germany,  and  as  it 
is  excluded  by  the  antenuptial  contract  drawn  up  there, 
this  should  also  have  been  registered  here*  If  applicant 
succeeds,  creditors  of  every  married  man  would  have  to  go 
into  a  recondite  search  of  the  law  of  the  various  matrimonial 
domiciles  of  their  debtors  before  giving  credit. 

[Db  Yilliebs,  C.J. :  Does  not  sect  9  of  Act  21  of  1875  deal 
wiUi  the  case  of  persons  having  matrimonial  domicile  here, 
but  marrying  outside  the  Ckdony  and  having  contract  drawn 
up  there  ?] 

The  words  are  much  wider  and  include  also  contracts  of 
those  persons  not  domiciled  here,  but  coming  here.  They 
may  have  a  postnuptial  contract  drawn  up. 

[Db  Yilliebs,  C  J. :  But  Act  21  of  1875  only  s^ieaks  of 
antenuptial  contracts.  Is  there  not  a  preliminary  question 
whether,  under  s.  98  of  Ord.  6  of  1843,  a  resolution  of 
creditors  must  authorise  the  sale  by  trustee  ?] 
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u^iA,         '^**  ^  ^^^  ^  strictly  oonstined.    Applicant  is  not  a 

"  "'      creditor  if  she  has  no  claim  nnder  the  contract.    The  tmstee 

^tS^ISb?!'   ^^^  ^^^  bound  to  call  a  meeting  to  authorise  him  to  dispose 

*"'«*«^      of  furniture.      Only  two   creditors   had    proved^  and  the 

trustee  could  find    out    their    wishes    without    calling   a 

meeting  at  any  special  time  or  place.    It  is  usual  for 

applications  by  insolvent  for  a  retention  of  furniture  to  be 

made  after  notice  at  third  meeting.    In  this  case  the  preyed 

creditors  who  could  vote,  gave  instructions.    In  re  Chiappini 

(2  Searle,  218). 

f  Buchanan,  J. :  Sect.  98  refeis  to  sales  subject  to  rules  laid 
down  in  sect.  56,  and  under  the  latter  section  meetingA  are 
called  to  test  the  wishes  of  creditors.] 

Eyen  by  that  section  it  is  not  essential  for  trustees  to  call 
meetings,  though  they  may  do  so.  There  is  no  positive  rule, 
though  it  is  perhaps  desirable  that  an  insolvent  should  be 
able  to  appeal  to  the  ereditors  at  a  meeting. 

[De  Yilliebs,  C.J. :  Sect.  99  seems  to  cont^nplate  the 
calling  of  a  meeting.] 

That  is  the  general  rule  of  procedure,  but  in  the  present 
case  it  was  not  necessary. 

SearlSf  Q.G.,  for  applicant :  The  first  point  is  that  a  meeting 
should  have  been  called  to  receive  instructions  from  the 
creditors.  Sects*  56  and  77  of  the  Ordinance  clearly  show 
that  any  matter  regarding  the  management  of  the  esta^ 
must  be  decided  upon  at  the  third  meeting,  and  section  98 
refers  to  both  of  these  sections.  The  words  '^  shall  and  may 
be  lawful"  to  call  meetings,  in  sect  56  are  imperative  and 
have  been  held  so  in  n  gard  to  sect  52.  Edmeades  vs.  Ascher 
(3  Juta,  24i). 

[De  Yilliers,  C.J. :  It  depends  on  the  nature  of  tlie 
direction.] 

S<ct.  106  cannot  operate  unless  it  is  a  rule  that  no 
directions  as  to  management  are  given  before  the  third 
meeting.    In  re  Ghiappini  (2  Searle,  p.  218). 

As  to  the  secoud  point,  it  is  always  held  that  the  law  of 
the  matrimonial  domicile  regulates  the  rights  of  the  marriage, 
and  a  change  of  domicile  does  not  affect  this.  In  En^and 
since  The  Married  Women's  Property  Act,  1882,  each  spouse 
has  separate  property.  It  would  not  be  possible  to  exclude 
community  by  contract  more  fully,  and  yet  if  respondent 
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sncceedK^  spouses  domiciled  and  married  in  England  mnst        imt. 
on  arrival  here  draw  up  a  contract  embodying  the  English        *«  i^- 
common  law.     This  is  claimed  to  be  under  sect.  9  of  Act  21    Benwteia  »•. 
of  1875,  which  deals  with  antenuptial  and  not  postnuptial       tnistw. 
contracts.    The  second  part  of  this  section  was  meant  to 
apply  to  persons  domiciled  here  marrying  elsewhere,  e.g.  in 
England.    Applicant  has  sufficiently  proved  her  ownership 
in  the  goods.    A  list  is  attached  to  the  antenuptial  contract, 
and  many  of  the  articles  claimed  are  the  same*     It  is  not 
necessary  that  a  list  shodld  be  registered,  if  the  wife  can 
prove  ownership  a/«f«ni0 :  Boyes  vs.  Verngman  {Bnch,  1879, 
p.  229).    The  case  of  AsBchen's  Executrix  vs.  Blythe  (4  Juta, 
p.  136)  only  differs  from  this  case  in  that  there  the  marriage 
took  place  before  1875.     As  to  Van  der  ByVs  Assignees  vs. 
Van  der  Byl  (5  Juta,  170),  there  the  parties  did  not  intend 
to  come  out  to  the  Colony  when  they  married,  but  subse- 
quently changed  their  mind. 

The  Court  usually  only  aUows  a  postnuptial  contract  to 
be  registered  when  the  parties  have  entered  into  some 
previous  written  agreement  showing  their  intention. 

Sehreiner,  Q.G,,  in  reply,  cited  In  re  Abt  and  wife  (3  Sheil, 
p.  480) ;  Eat  parte  Levi  and  wife  (6  Sheil,  p.  227),  Voet  (23. 2. 
60-61 ;  23.  4). 

De  Villiebs,  C.J. :  The  main  question  to  be  decided  is 
whether,  in  the  case  of  spouses  who  were  not  domiciled  in 
this  Colony  at  the  time  of  their  marriage,  and  who  were 
married  in  another  country  without  community  of  goods,  the 
wife  is  entitled  upon  the  subsequent  insolvency  of  her 
husband  in  this  Colony  to  claim  goods  which  can  be  clearly 
proved  to  be  her  separate  property,  although  no  instrument 
in  the  nature  of  an  antenuptial  contract  has  been  registered 
in  the  Colony.  No  question  arises  in  this  case  as  to 
hypothecations,  which  would,  of  course,  have  to  be  decided 
according  to  the  law  of  this  Colony,  where  the  distribution 
of  the  husband's  assets  takes  place,  nor  is  the  ease  compli- 
cated by  considerations  as  to  whether  the  law  of  the 
matrimonial  domicile  can  affect  land  situated  in  this  Colony. 
The  simple  question  is  whether  the  applicant,  who  was 
married  to  the  insolvent  at  Memel,  in  Germany,  by  ante- 
nuptial contract,  excluding  community  of  goods,  but  not 
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mr|?*^'4  i^gistered  in  this  Colony,  is  entitled  to  claim  hoosehold 
»»  ^^-  furniture  and  personal  jewellery  alleged  to  belong  to  hen 
^^'l^!*-  The  trustee  of  her  husband's  insolvent  estate  denies  her 
*'»»«^-  right,  on  the  ground  that  Act  21  of  1875  renders  ante- 
nuptial contracts  invalid  without  registration.  In  my  opinion, 
however,  that  Act  applies  only  to  contracts  executed  in  this 
Colony  or  (if  executed  elsewhere)  by  persons  domiciled  in 
this  Colony.  The  9th  section,  upon  which  rdiance  was 
mainly  placed,  does  no  more  than  to  allow  contracts  executed 
elsewhere  than  within  this  Colony  to  be  registere<l  here  even 
if  not  originally  exe<*uted  before  a  notary.  There  is  a 
further  provision  that  if  a  notarial  copy  be  deposited  iu  the 
Deeds  Registry  Office  the  contract  should  have  the  same 
effect  in  regard  to  creditors  in  insolvency  as  if  the  original 
had  been  notirial,  but  this  provision  would  be  quite 
intelligible  if  it  were  confined  to  the  contracts  of  spouses 
whose  matrimonial  domicile  is  in  this  Colony.  It  would  by 
no  means  follow  that  the  contracts  of  persons  who  were 
married  elsewhere,  and  whose  matrimonial  domicile  was 
elsewhere  than  in  this  Colony,  cannot  be  registered  here. 
There  is  nothing  to  prevent  their  registration  in  the  Deeds 
Registry,  but,  of  course,  if  it  is  proposed  to  effect  it  after 
marriage  it  can  only  be  done  with  leave  of  the  Court.  Such 
registration  may  be  useful  to  facilitate  proof  of  the  wife's 
ownership  of  goods  in  case  it  should  afterwards  be  disputed, 
and  would  be  necessary  for  the  purpose  of  establishing  any 
legal  hypothecations  which  the  wife  might  afterwards  seek 
to  establish  against  her  husband's  estate.  But  for  the 
purpose  of  establishing  the  applicant's  ownership  in  the 
goods  claimed  by  her,  registration  is  not  necessary.  If  such 
ownership  has  accrued  to  her  by  the  law  of  the  matrimonial 
domicile,  non-registration  of  their  antenuptial  contract, 
whether  the  contract  be  express  or  tacit,  wpuld  not  operate 
as  a  forfeiture  of  her  ownership.  Proof  of  such  ownership 
may  be  difficult,  but  the  wife  must  be  allowed  to  give  it. 
The  question  which  I  stated  at  the  outset  must  therefore  be 
answered  in  the  affirmative,  and  the  interdict  restraining 
the  trustee  from  selling  the  furniture  and  jewellery  must  be 
continued  pending  an  action  to  be  forthwith  brought  by  the 
applicant  to  establish  her  ownership.  This  being  the  view 
of  the  Court  upon  the  main  question,  it  is  unnecessary  to  s<iy 
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much  upon  the  qaestion  whether  the  trustee  was  justified  in      M»y\v 

advertising  the  furniture  for  sale  upon  the  private  instruc-        **  '^- 

tions  of  the  creditors  who  had  proved  their  debts  at  the    ^JSStlJn^* 

second  meeting.    In  my  opinion  the  directions  contemplated      *«"^®«- 

by  the  98th  section  of  the  Insolvent  Ordinance  are  directions 

given  at  a  duly  convened  meeting  after  the  second  meeting. 

The  two  creditors  who  had  proved  at  the  second  meeting 

had  no  right  to  give  private  instructions  for  the  sale  of  the 

furniture,  and  the  trustee  ought  not  to  have  acted  on  those 

instructions.      He  contended    that  the  furniture  did  not 

belong  to  the  insolvent's  wife.    If  this  contention  was  correct 

the  furniture  must  have  belonged  to  the  insolvent  himself, 

and  could  not  be  sold  except  upon  formal  directions  given 

by  the  creditors  at  a  duly  convened  meeting  assembled.     As 

to  the  costs  of  this  application  they  must  abide  the  result, 

but  it  must  be  clearly  understood  that  the  trustee  will  not 

be  expected  to  defend  the  action  if  he  should  be  satisfied 

that  the  applicant's  ownership  of  the  goods  is  capable  of 

clear  proof. 

BuoHANAN,  J. :  It  has  been  decided  in  this  Court  more 
than  once  that  the  incidents  of  a  contract  of  marriage, 
governed  by  the  law  of  the  domicile  of  the  parties  at  the 
time  of  marriage,  cannot  be  altered  subsequently  by  a 
change  of  domicile.  By  the  law  of  the  domicile  of  marriage 
the  wife  is  the  owner  of  certain  property.  The  question  . 
raised  in  this  case  is  a  question  of  ownership,  and  nothing 
more.  In  my  opinion  the  wife  has  not  lost  the  dominium  of 
any  property  which  was  vested  in  her  before  she  came  to  the 
Colony.  As  to  the  98th  section  of  the  Insolvent  Law,  it  is 
clear  that  the  trustee  was  not  justified  in  acting  as  he  did. 
He  did  not  comply  with  the  provisions  of  this  section.  On 
both  grounds,  therefore,  this  interdict  should  be  granted,  I 
concur  in  the  order  given  in  this  case. 

Maasdobp,  J.,  concurred. 

CApplteantli  Attorn^TS,  FAiRBBnxsK,  Ahderite  k  Lawtom.! 
Respondenfa  Attorneya,  Tredqold,  HcIhttbe  9c  Bissbt.  J 
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Hall  vs.  Clabke  &  Co. 

Jwrisdietion — Magistrate's  Court — Set-off, 

H.  sued  C.  &  Co.  in  a  Magistrate^  Court  for  £19  5«.  9i., 
arrived  at,  as  an  account  annexed  to  the  summons  showed, 
by  deducing  from  £65  14s.  due  by  defendant  to  plaintiff 
the  sum  of  £46  8s.  3d.  due  by  plaintiff  to  defendant^ 
partly  for  cash  advanced  and  partly  for  money  received 
by  plaintiff  on  behalf  of  defendant.  At  the  trial  defen- 
dant excepted  to  the  jurisdiction  of  the  Court  in  that 
there  was  no  agreement  as  to  set-off  and  that  the  Magis- 
trate would  hai)e  to  go  into  accounts  above  his  jurisdiction^ 
and  the  Magistrate  upheld  the  exception.  Held,  on  appmly 
that  as  the  accounts  were  capable  of  being  set-off,  no  agree- 
ment of  set-off  was  necessary,  and  that  the  Magistrate  had 
jurisdiction  to  try  the  case. 

tpfT^.^  Appeal  from  a  decisioD  of  the  Assistant  Besident  Magis- 

HaiiiTciarke  *'***®  ^^  Wjnberg  in  an  action  in  which  plaintiff  (now 
^^^  appellant)  claimed  from  defendant  (now  respondent)  the  aom 
of  £19  5s.  9d.  balance  of  an  amonnt  due  as  commission  on 
advertisements  canvassed  for  and  money  collected  for  defend- 
ant in  October,  1896,  and  Jannary,  1897.  An  acconnt  was 
annexed  showing  a  claim  by  plaintiff  of  £65  148.  and  also 
showing  that  he  owed  defendant  £33  3s.  3d.  as  cash  receired 
for  and  on  his  behalf,  and  a  further  sum  of  £13  59.  owing  to 
defendant  by  plaintiff,  and  bringing  up  the  balance  of 
£19  5s.  9d.  as  the  balance  in  favour  of  plaintiff.  At  the 
trial  defendant  excepted  to  the  jurisdiction  of  the  Magistrate 
on  the  ground  that  as  plaintifi^s  claim  was  for  work  and 
labour  done  and  was  above  £20,  and  as  the  credits  and 
set-off  shown  in  the  account  were  not  admitted,  and  as 
the  whole  of  plaintiff's  claim  was  disputed  by  defendant, 
the  Court  had  no  jurisdiction  to  adjudicate  upon  the  claim, 
according  to  the  case  of  Beer  vs.  Chiappini  (3  E.  D.  C.  p.  131) 
and  Charsley  vs.  Eorsley  (3  E.  D.  C.  p.  433).  The  Magistrate 
upheld  the  exception,  and  gave  the  following  reasons  on  an 
appeal  being  brought  against  his  decision.  ^  The  defendant 
disputes  the  correctness  of  the  whole  account  and  produced 
his  ledger  showing  a  balance  in  his  favour  of  £1  28,  Id. 
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I  could  find  no  entry  of  the  items  of  £13  5a.  and  others        i8»7. 
shown  in  the  account.    The  whole  of  plaintiflTs  claim  being        ^"^uao 
disputed  he  cannot  confer  jurisdiction  on    the    Eesident       *^ 
Magistrate  by  giving  credit  for  an  amount  not  admitted  by 
defendant,  and  by  a  side  wind  getting  the  CouH;  to  adjudi- 
cate on  a  claim  exceeding  its  jurisdiction.    No  agreement 
being  arrived  at  between  the  parties  as  to  a  set-off,  the 
Court  would  be  compelled  to  enter  into  the  whole  account 
in  order  to  arrive  at  a  decision." 

O-raham,  for  appellant :  The  Magistrate  has  erroneously 
held  that  he  has  no  jurisdiction  because  there  is  no  admitted 
set-off,  and  bases  his  decision  on  Beer  vs.  Chiappini 
(3.  E.  D.  C.  p.  131)  and  Ghardey  vs.  Hordey  (3  E.  D.  C. 
p.  433).  It  has  frequently  been  decided  that  set-off  requires 
no  admission,  but  operates  ipso  jure  as  payment :  Kruger 
vs.  Van  Vuwren  (5  Juta,  p.  162) ;  Thenm  vs.  Wolff 
(11  S.  C.  R.  p.  16).  In  any  case  the  claim  equivalent  to 
the  amounts  credited  and  set-off  is  abandoned,  and  could 
not  after  this  summons  be  sued  for  by  plaintiff. 

Respondent  was  not  represented. 

De  Yilliers,  C.J. :  In  this  case  the  plaintiff  claimed 
in  the  Magistrate's  Court  the  sum  of  £19  bs.  9e2.,  an 
amount  which  is  clearly  within  the  Magistrate's  jurisdiction. 
In  order  to  show  how  be  arrived  at  this  amount,  plaintiff 
annexed  to  the  summons  an  account  showing  an  amount 
of  £65  14s.  due  to  him  by  defendant,  and  against  this  on 
the  other  side  he  brings  up  an  amount  of  £46  8«.  3^.  due 
by  him  to  defendant,  being  partly  for  cash  received  on 
behalf  of  defendant  and  partly  for  an  amount  due  by  him  to 
and  received  from  defendant.  This  amount  of  £46  8d.  3d. 
plaintiff  set-off  against  the  £64  14«.»  and  the  only  question 
in  this  case  is  whether  he  can  do  so.  That  is  the  result 
of  the  decision  in  Th&ran,  vs.  Wolff  (11  8.  C,  R.  p.  16).  If 
in  this  case  plaintiff  had  said,  instead  of  setting  off  his 
claim,  "^  I  abandon  my  claim  for  £46  &.  3(!.,"  the  Magistrate 
would  have  had  jurisdiction  to  try  the  claim  for  £19  55.  9d., 
and  practically  that  is  what  plaintiff  did,  for  even  if  it  was 
found  that  the  money  were  owing  to  him,  he  could  not 
at  anv  other  time  have  enfoirced  the  claim  to*  it.     I  ^  ain 
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\f^i.        quite  Bore  that  if  the  Magistrate  hud  seen  or  bad  his  atten- 

u^iirTJWu  ^^^  ^^'^  ^  Theron  vs.  Wolff  (11  S.  C.  R.  p.  16)  his 
*co.  judgment  would  have  been  different.  His  attention  seems 
only  to  have  been  directed  to  certain  cases  in  the  Eastern 
District  Court,  where  it  was  held  that  there  must  be  an 
agreement  as  to  a  set-off,  but  these  have  to  some  extent 
been  modified  by  later  cases  in  the  Supreme  Courts  which 
have  decided  that  agreement  is  not  necessary  for  set-off, 
so  long  as  the  debts  are  capable  of  being  set-offl  The 
appeal  must  therefore  be  allowed  with  costs,  and  the  case 
remitted  to  the  Magistrate  for  trial  on  its  merits. 

BucHAiiAN,  J.,  and  Maasdobp,  J.,  concurred. 

CAppeUuit'k  Attonief,  D.  TsvHAirr,  Juv.] 


Ross  V8.  Neezeb. 


Divisional  Council — Lessee — ToU — Exemption  from  Toll — 
Illegal  Condition — Beasonable  Exemption. 

The  Cape  Divisional  CouneU  entered  into  a  eontraet  for  the 
lease  of  a  certain  toll  to  the  plaintiffs  on  condUiony  among 
others^  that  the  residents  within  the  limits  of  the  Maiiland 
Village  Management  Board  should  he  exempt  from  the 
payment  of  tolls.  During  the  currency  of  the  lease  Ike 
limits  of  a  neighbouring  munidpcUity  were  extended  so  as 
to  emhrace  a  portion  of  the  area  formerly  included  within 
the  limits  of  the  Maitland  Village  Management  Board. 
Held,  in  an  action  for  toll  moneys  against  the  defendamt^ 
who  was  a  resident  within  such  portion,  that  he  remained 
exempt  notwithstanding  the  extension  of  the  neighbouring 
municipality. 

Held,/tir^^,  that  the  condition  exempting  residents  within 
the  proximity  of  the  toll  was,  under  the  circumstances, 
reasonable,  and  was  not  illegal  or  contrary  to  the  pro* 
visions  of  the  Divisional  Councils  Act,  1889. 

1897.^  Appeal  from  a  judgment  of  the  Resident  Magistrate  of 

Cape  Town  in  an  action  in  which  plaintiff  (now  respondent) 
claimed  from  defendant  (now  appellant)  the  sum  of  seven- 
teen shillings  and  four  pence,  being  the  amount  of  certain 
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tolls  or  charges  incurred  by  defendant  in  and  about  the        1^97. 
passing  of  certain  carts  and  animals  of  his  through  the  toll-  «^  — 
gate  known  as  the  Third  Mile  Maitland  Toll/  of  wliich 
plaintiff  was  the  lessee. 

Plaintiff  in  his  summons  stated  that  be  was  the  lessee  of 
the  above  toll  for  one  year  ending  December  Slst,  1897 ;  that 
as  such  he  was  legally  entitled  to  levy  tolls  on  all  vehicles 
nd  animals  passing  through  the  toll ;  that  defendant  resided 
within  the  limits  of  the  Woodstock  Municipality ;  that  on 
the  11th,  12th,  and  13th  February,  1897,  defendant  and  his 
servants  went  through  the  toll  with  waggons,  carts  and 
animals,  and  was  by  law  bound  to  pay  to  plaintiff,  who  was 
entitled  to  demand,  the  sum  of  seventeen  shillings  and  four 
pence  as  tolls,  but  that  defendant  had  refn>ed  to  pay  the 
said  nun  duly  demanded  of  him.  An  account  showing  how 
tbe  sum  was  made  up  was  put  in. 

At  the  trial  defendant's  agent  admitted  that  defendant 
went  through  the  toll  on  the  dates  mentioned  in  the 
summons,  but  he  stated  that  inasmuch  as  defendant  was  a 
resident  in  the  village  of  Maitland,  and  that  as  all  such 
residents  are  exempted  from  paying  dues  at  this  toll,  defendant 
denied  his  liability.  He  further  stated  that  inasmuch  as  a 
question  of  title  to  a  fee  was  in  question,  and  inetsmuch  as 
by  any  decision  under  the  circumstances  of  the  ease  rights 
in  future  would  be  bound,  he  excepted  to  the  jurisdiction  of 
the  C!ourt.  The  Magistrate  reserved  judgment  on  the 
exception,  and  went  into  the  merits  of  the  case  and 
ultimately  overruled  the  exception  and  gave  judgment  for 
plaintiff  as  prayed  with  costs.  The  facts  showed  that  up  to 
the  time  of  the  Proclamation  of  9th  January,  1897,  defen- 
dant's house  was  situated  within  the  limits  of  the  Maitland 
Tillage  Management  Board,  but  since  that  Proclamation  of 
the  Grovemor  the  limits  of  that  Board  had  been  altered,  and 
now  defendant's  house  fell  within  the  limits  of  the  Wood- 
stock Municipality,  whose  limits  had  been  extended  to 
include  the  area  cut  off  from  Maitland.  This  Proclamation 
was  published  in  the  Gazette  of  12th  January,  1897. 

On  tlie  4th  August,  1885,  a  letter  was  received  by  the  Cape 
Divisional  Council  from  the  Commissioner  of  Crown  Lands 
and  Public  Works,  Cape  Town,  transmitting  the  resolution 
of  the  House  of  Assembly  adopted  on  the  29th  July  on  the 
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1897.        report  of   a  »Select    Committed  on    the    Petition  of    the 

May  17,  ^ 

Kow»rNeexer.  B^^^®^*  Householdeis  lining  at  Salt  Hiver,  Cape  DivisioDy 
praying  for  the  removal  of  the  toll  at  the  Third  Mile  Stone. 
The  resolution  stated  that  the  House  was  of  opinion  that 
the  inhabitants  of  the  Tillage  of  Maitland  (Salt  River)  were 
entitled  to  exemption  from  payment  of  toll  at  the  Third 
Mile  Stone,  and  that  the  relief  be  granted  by  the  Govern- 
ment or  that  the  toll  be  removed  to  some  place  beyond  the 
Maitland  boundary.  The  Commissioner  asked  whether  the 
Coun(*il  was  willing  to  have  the  removal  or  otiierwise  to 
assist  in  giving  effect  to  the  resolution.  The  Council  there- 
upon carried  a  resolution  to  the  effect  that,  to  give  effect  to 
the  resolution  of  the  House,  on  calling  for  tenders  for  tolls, 
they  would  exempt  the  residents  within  the  limits  of  the 
Maitland  Village  Management  £oard  from  the  payment  of 
the  toll,  and  a  letter  to  this  effect  was  written  to  the  Com- 
missioner of  Public  Works.  The  Maitland  Village  Manage- 
ment Board  also  on  September  2nd  took  a  resolution  urging 
the  Divisional  Council  to  accede  to  the  wishes  of  the 
)etitioners.  Thereafter  the  Divisional  Council  advertised 
for  tenders  for  the  various  tolls,  including  the  one  now  in 
question,  and  with  regard  to  this  one  inserted  as  a  condition  : 
*'  The  vehicles  and  animals  of  residents  within  the  limits  of 
the  Maitland  Board  to  pass  the  toll-bar  free  of  charge.^ 
Neezer  was  the  successful  tenderer  for  the  period  1st  January 
to  31st  December,  1897,  and  a  lease  was  on  December  24th, 
1896,  entered  into  between  the  Divisional  Council  and 
Neezer  for  the  Third  Mile  Toll  among  others,  and  in  it 
appears  the  following  among  other  exemptions:  '^The 
animals  and  vehicles  of  residents  within  the  limits  of  the 
Maitland  Village  Management  Board  to  pass  the  Third  Mile 
Maitland  Toll  free  of  charge." 

The  Magistrate  in  his  reasons  for  judgment,  sent  up  for 
the  purposes  of  the  appeal,  stated  that  he  overruled  the 
exception  to  his  jurisdiction  as  he  did  not  consider  the 
action  was  one  whereby  future  rights  could  be  bound,  on  the 
principle  laid  down  in  Biversddle  Divisional  Council  vs. 
Pienaar  (3  Juta,  p.  252).  He  held  that  the  Proclamation 
of  9th  January,  1897,  altered  the  boundaries  of  the  Wood* 
stock  Municipality  and  of  the  Maitland  Village  Manage- 
ment   Board,  and    that    defendant's  residence    now  falls 
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lO^tside  the  baUncUiry  of  Mahland  and  within  Woodstock,        t^^^ 
and  defendant  could  no  longer  claim  the  exemption  as 
formerly  enjoyed  by  him.     He  thus  held  defendant  was 
liable  and  gave  judgment  accordingly.    Against  this  decision 
defendant  now  appealed* 

Qraham^  for  appellant :  The  Magistrate  erred  in  his  judg- 
ment. The  clause  in  the  lease  provides  for  the  exemption 
from  tolls  of  vehicles  and  animals  beiongiDg  to  '*  residents 
within  the  limits  of  the  Maitland  Tillage  Management 
Board."  The  plaintiff  went  into  the  Magistrate's  Court 
relying  on  his  lease  from  the  Divisional  Council,  and  must 
abide  by  the  full  terms  of  it.  He  knew  of  these  exemptions 
in  the  lease,  as  they  have  obtained  for  many  years.  At  the 
time  the  lease  was  made,  the  Maitland  Village  Management 
Board  had  juiisdiotion  over  the  place  where  defendant  lived, 
and  it  was  only  subsequently  that  the  Woodstock  Munici- 
pality was  extended  to  include  that  area.  By  the  lease  the 
Divisional  Council  on  behalf  of  the  ratepayers  contracted  for 
certain  exemptions,  and  plaintiff  is  bound  by  those  terms  to 
defendant,  one  of  these  ratepayers. 

Sohreiner,  Q.C.y  for  respondent :  The  attempt  at  exemption 
of  persons  was  illegal.  Only  such  exemptions  as  are  allowed 
in  Act  40  of  1889,  the  Divisional  Council's  Act,  are  legal 
Sect.  167  of  that  Act  practically  debars  the  Divisional 
Council  from  exempting  from  tolls  other  persons  than  those 
mentioned,  and  the  law  was  the  same  in  1885.  If  an  Act 
has  been  passed  to  give  exemption,  it  would  be  given  to  a 
certain  locality,  and  not  to  individuals,  and  that  exemption 
would  last,  under  whatever  local  body  the  place  came : 
Maxwell  on  Interpretation  of  StaiuteSy  p.  411. 

[De  Yilliebs,  C.J. :  The  lessee  takes  all  tolls,  and  how 
can  he  demand  toll  from  a  person  whom  he  has  practically 
contracted  to  exempt  7] 

His  promise  is  illegal,  and  so  is  void  in  law.  The 
Magistrate  was  right  in  construing  the  exemption  to  refer 
only  to  persons  under  the  jurisdiction  of  the  Maitland 
Village  Management  Board,  which  defendant  has  ceased 
to  be. 

[De  Yilliebs,  C.J. :  The  contract  must  be  construed  as 
referring  to  the  people  who  are  living  in  what  was  at  the 
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i8t7.  time  nnder  the  Village  Board*  It  might  be  different  if  aa 
Act  had  been  duly  passed.] 

As  to  the  Magistrate's  jarisdiction,  see  Biversiale  Dwi- 
donai  Cou/ncU  vs.  Pienaar  (3  Juta,  p.  252).  If  contract  is 
legal,  defendant  can  take  advantage  of  it:  Trade9men$ 
Benefit  Society  vs.  du  Frees  (5  Jota,  p.  269). 

Chraham^  in  reply :  I  cannot  sustain  the  exception  to  the 
jurisdiction  of  the  Magistrate.  There  i^  however,  nothing 
in  Act  40  of  1889  to  prevent  the  Divisional  Council  farming 
a  certain  portion  of  the  toll  and  not  another  .to  a  particular 
lessee,  or  to  contract  with  a  lessee  that  he  shiill  only  take 
toll  from  certain  persons  of  certain  localities.  This  would 
then  exempt  people  in  other  localities.  That  is  practically 
what  was  done  here. 

De  Villiers,  O.J. :  The  defendant  having  withdrawn  his 
objection  to  the  Magistrate's  jurisdiction,  the  C!ourt  is  in  a 
position  to  decide  the  case  on  its  merits.  On  the  24th  of 
December,  1896,  the  Oape  Divisional  Council  entered  into 
a  (*ontract  for  the  lease  of  the  Maitland  Toll  to  the  defendaBt, 
and  one  of  the  conditions  of  the  contract  was  that  the  animals 
and  vehicles  belonging  to  "  residents  within  the  limitB  of  the 
Maitland  Village  Management  Board  ^  dKmld  be  exempt 
from  the  payment  of  tolls.  The  eosMlition  amounted  to  a 
stipulation  made  by  the  Council  on  behalf  of  persons  re- 
aiding  within  a  certain  area,  and  so  long  as  the  stipulation  is 
in  force,  the  residents  within  the  area  thus  defined  are 
entitled  to  the  benefit  of  tlie  exemption.  The  area  is  clearly 
defined,  and  the  mere  fact  that  the  Woodstock  Municipality 
was  subsequently  extended  so  as  to  embrace  a  portion  of  that 
area,  cannot  affect  contractual  rights  already  acquired  by 
residents  in  that  area.  The  defendant  was  one  of  those 
residents,  and  the  plaintiff,  as  lessee  of  the  toll,  succeeded, 
in  the  Court  below,  in  obtaining  judgment  against  tlie 
defendant  for  unpaid  toll  moneys.  The  Court  held  that  the 
extension  of  the  Woodstock  Municipality  during  the  cur- 
rency of  the  lease  deprived  the  defendant  of  his  right  to 
exemption  under  the  conditions  of  the  lease,  but  for  the 
reasons  already  mentioned  this  view  cannot  be  sustained. 
The  plaintiff's  counsel  now  Airther  contends  that  the 
Divisional  Council   had  no  right  to  stipulate  for  the  ex- 
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emption ;  that  the  condition  was  an  illegal  one,  and  that  the  ^^*^^' 
defendant  is  not  entitled  to  claim  the  benefit  of  it.  In 
answer  to  this  contention,  it  is  unnecessary  now  to  distin- 
guish between  the  case  of  defendant  and  that  of  a  defend- 
ant where  an  illegal  consideration  comes  in  question,  because 
I  am  clearly  of  opinion  that  the  exemption  was  not  illegal. 
The  167th  section  of  the  Divisional  Councirs  Act,  18S9,  pro- 
hibits the  levying  of  tolls  in  certain  specified  cases,  but  no 
ioference  arises  from  such  prohibition  that  the  Council  may 
not  make  reasonable  exemptions  in  favour  of  persons  residing 
within  cert-ain  areas.  I  quite  agree  with  Mr.  Sehreiner  that 
the  fact  of  a  Committee  of  the  House  of  Assembly  having 
recommended  the  exemption  in  the  present  case  would  not 
make  it  legal  if  it  were  otherwise  illegal,  but  it  is  some 
proof  of  the  reasonableness  of  the  exemption.  Owing  to 
their  proximity  to  the  town  the  residents  of  Maitland  were 
desirous  to  have  the  toll  outside  the  village,  so  that  they 
might  drive  to  or  from  town  without  the  expense  and 
annoyance  of  a  toll.  The  Council  found  it  inconvenient  to 
place  the  toll  elsewhere,  but  to  meet  the  reasonable  wishes 
of  the  Maitland  people,  the  exemption  was  made.  The 
plaintifif  entered  into  the  contract  with  full  knowledge 
of  the  exemption,  and  in  all  probability  paid  less  for  his 
lease  than  he  would  have  done  without  the  exemption. 
He  is  not,  therefore,  entitled  to  claim  the  toll  moneys  from 
the  defendant,  and  the  appeal  must  be  allowed  with  costs. 

BtFduuiAX,  J.,  mad  Majadgbp,  J.,  ooDconed. 

Appeal  allowed  accordingly,  with  costs. 

EAppelUnt^  Attonwf  ,  D.  TEim aut,  Jun.         1 
Respondent's  Attorneys,  W.  £.  Moore  It  Son.  J 
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Van  Niekebk  vs.  Vak  Niekerk. 

Husband  and  Wife — Judicial  Separation — CrueUy — 
Conduct  making  Married  Life  Intolerable. 

An  admission  hy  a  huthand  to  his  tcife  that  he  has  committed 
aduttery,  if  unsupported  by  other  evidence  of  adultery y  is 
not  sufficient  to  ground  a  decree  of  divorce. 

Such  admission  coupled  with  acts  of  serious  assaults  on  several 
occasions^  and  with  the  fact  that  the  hu>sband  halntuaUy 
used  grossly  indecent  and  disgusting  language  to  his 
wifsy  thereby  maJdng  life  with  him  intolerable^  Held, 
sufficient  to  justify  an  order  for  Judicial  separation. 

iwT.  Action  by  Michael  C.  Van   Niekerk  against  his  wife, 

—  Wilhelmina  Van  Niekerk  (bom  Coetzee),  for  restitution  of 
TanNtoksrk.'  conjugal  rights,  failing  which  for  divorce. 

Plaintiff,  in  his  declaration,  alleged  his  marriage  in  com- 
mnnity  with  defendant  on  12th  November,  1890 ;  that  on 
the  18th  January,  1897,  she  wrongfully,  unlawfully,  end 
maliciously  deserted  him  and  refused  to  restore  his  conjugal 
rights,  and  he  claimed  (1)  an  order  compelling  defmdant  to 
return  to  him,  and  failing  compliance  with  such  order  (2)  a 
decree  of  divorce  with  costs. 

Defendant,  in  her  plea,  denied  the  deseilion,  and  stated 
that  she  had  left  plaintiff's  bouse  on  account  of  bis  gross 
cruelty  to  her,  and  of  her  becoming  aware  of  his  adultery 
with  one  M.  Winslove.  She  also  filed  a  plea  in  reconven- 
tion in  which  she  stated  that  her  husband  had  committed 
adultery  at  Claremont  with  M.  Winslove  in  December,  189(5, 
and  January  and  February,  1897.  She  also  alleged  that  on 
the  17th  January,  1897,  her  husband  grot^sly  assaulted  her, 
and  that  for  a  long  time  prior  to  that  date  he  had  cruelly 
used  her  and  ill-treated  her,  so  that  life  with  him  became 
intolerable.  She  accordingly  claimed  a  decree  of  divorce,  or 
failing  that,  a  judicial  separation  a  mensa  et  ihoro,  with  costs 
of  suit. 

Plaintiff,  in  his  evidence,  stated  that  on  January  17th, 
1897,  his  wife  assaulted  him,  and  that  in  guarding  her  blows 
off  he  accidentally  hit  her  on  the  nose  and  lips,  but  the 
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Ctourt  believed  the  evidence  of  tlie  defendant,  which  is  set      jwt. 

May  18. 

out    below.      There  was  no  evidence  of  the  adultery  of  _    ^-rr  ^  . 

•^  Van  Nlekerk  v$, 

plaintiff   except   some  suspicious  circumstances,  and    the   vanNiekerk. 
admissions  set  out  below.    Miss  Winslove  stated  that  she 
was  unmarried,  was  living  with  a  Mrs.  Stroud  at  Claremont, 
and  was  going  to  marry  one  Conlin  in  July. 
.  For  the  defence  the  following  evidence  was  given  : — 

Wilhelmina  I^iekerk,  the  defendant,  stated  that  for  a 
short  time  after  marriage  her  husband  behaved  all  right, 
but  it  was  not  long  before  he  began  to  abuse  her.  He  was  a 
very  disagreeable  man,  and  was  always  grumbling.  He 
once  threw  her  on  the  floor,  and  on  the  bed,  and  tried  to 
choke  her.  She  had  left  her  husband  twice  before,  and 
went  back. when  he  promised  to  reform  and  to  treat  her 
better.  He  frequently  swore  at  her,  using  indecent,  dis- 
gusting language  to  her,  and  always  before  the  servants. 
He  told  her  she  was  not  fit  to  marry  a  Eafir,  and  he  had 
threatei^  several  times  to  take  her  life.  On  one  occasion 
he  brought  home  a  gun,  saying  that  he  had  bought  it  for 
the  special  purpose  of  shooting  her.  On  January  1st  she 
received  the  account  from  Toll  and  Courtis  for  jewellery, 
vhioh  articles  were  not  for  her.  Witness  spoke  to  her 
husband  about  the  account  At  first  he  denied,  and  then 
he  admitted  having  committed  adultery  with  Mi^^s  Winslove* 
There  was  no  one  present  when  he  made  the  admission,  and 
he  told  her  that  as  there  was  no  witness  present  she  could 
not  prove  anything.  She  separated  from  him  that  night, 
going  to  another  room.  Later  her  husband  said  to  her  and 
Mr.  Ueydenrych  that  he  had  committed  adultery  with  Miss 
Winslove.  At  that  time  her  husband  was  ill  and  in  bed. 
On  17th  January  he  struck  her  in  the  bedroom,  in  the  hall, 
and  in  the  dining-room,  causing  her  nose  to  bleed  and  her 
lips  to  swell.  It  was  not  true  that  she  kicked  him,  as  her 
husband  alleged.  On  that  occasion  her  husband  said  he 
would  not  rest  until  he  had  killed  her.  He  further  said  that 
she  must  leave  his  house  as  he  was  going  to  take  another 
woman  into  the  house.  She  sent  for  her  husband's  brother, 
and  for  Dr.  Beck.  Dr.  Beck  attended  to  her  injuries.  It 
was  not  true  that  he  kept  a  gun.  When  he  went  out 
shooting  he  always  borrowed  a  gun,  and  that  night  he  said 
he  had  brought  the  gun  home  expressly  to  shoot  her,  to 
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istt.i       blow  her  brains  out  he  said.    Her  biisband  kept  very  late 
—        hours. 

y»ii  Niekflrk  «t. 

Van  Kiekffl*.  Elizabeth  Muller,  who  was  a  servant  with  the  Niekerks, 
said  she  had  often  heard  her  master  swear  at  her  mistress. 
She  heard  her  master  say  one  time  that  he  had  brought  a 
gun  home  with  which  he  was  going  to  blow  her  head  to 
pieces.  On  17th  January  she  saw  Niekerk  strike  his  wife. 
Witness  had  seen  Niekerk  twice  with  Miss  Winslo?e  in 
Claremont.  That  was  at  night,  and  on  both  occasions 
Kiekerk  was  late  in  coming  home. 

Cornelius  Heydenrych,  master  tailor,  Eenilworth,  deposed 
that  he  was  in  Niekerk's  house  in  January.  Niekerk,  in  the 
presence  of  his  wife,  said  he  had  committ^  adultery  with 
someone,  the  name  witness  could  not  remember.  Ni^^kerk 
said  he  had  been  on  the  ^' booze*'  since  the  preceiling 
Wednesday.  Mrs.  Niekerk  said  he  had  not  only  done 
what  he  said,  but  he  ill-treated  her  and  gave  presents  to 
the  girl.  Witness  did  not  want  to  hear  more,  and  left  the 
house. 

Dr.  Beck,  Claremont,  stated  that  he  was  called  to  see 
Mrs.  Niekerk — ^he  thought  about  the  18th — and  he  found 
her  sufft^ring  from  bruises  about  the  upper  lip  and  nose. 
The  blows  to  have  inflicted  the  injury  must  have  been 
pretty  severe. 

Other  evidence  was  given  tending  only  to  throw  sospicion 
on  plaintiflTs  relations  with  Miss  Winslove,  but  no  evidence 
of  adultery  was  adduced. 

SheSf  for  plaintiff. 
Btiehanany  for  defendant. 

Db  Yilliers,  C.J. :  The  most  serious  charge  made  now 
is  that  the  plaintiff  committed  adultery  with  Mi^^s  Winslove, 
and  it  is  sufiScient  to  say  here  that  with  regard  to  that 
charge  there  is  not  sufficient  evidence  to  prove  it.  There 
are  circumstances  of  suspicion,  and  there  is  the  admission 
made  by  the  plaintiff,  but  all  these  circumstances  are  not 
sufficient  to  justify  the  Court  that  there  was  adultery  com- 
mitted on  the  part  of  the  plaintiff,  and  the  plaintiff  is 
entitled  to  the  benefit  of  the  doubt.  I  am  quite  satisfied 
upon  the  evidence  that  the  plaintiff  is  not  entitled  to  the 
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relief  which  he  asks  for.    He  asks  for  a  decree  of  restitution        istt. 

Hay  18. 

of  conjugal  rights.  The  treatment  which  the  defendant  jrr^ 
received  from  him  has  not  been  what  could  reasonably  be  v»n  NWcerk. 
expected  from  a  husband  towards  his  wife.  This  was  not  a 
solitary  act  of  cruelty  which  was  committed  on  17th  January 
of  this  year.  On  two  previous  occasions  the  plaintiff's  con- 
duct towards  his  wife  was,  to  say  the  least  of  it,  most  un- 
dutiful  and  improper.  Not  only  did  he  on  several  occasions 
assault  her,  but  he  also  used  language  towards  her  which  no 
husband  ought  to  use  towards  his  wife.  There  was,  for 
instance,  telling  his  wife  that  she  was  not  fit  for  a  Eafir. 
The  defendant  swears  positively  that  this  expression  was 
made  use  of,  and  the  plaintiff  is  not  prepared  to  deny  that 
it  was  used.  Coming  to  the  occasion  of  17th  January,  I 
think  it  is  quite  clear  that  it  was  the  plaintiff  who  assaulted 
the  defendant.  I  don't  believe  his  story  that  his  wife 
assaulted  him,  and  that  it  was  in  self-defence  that  he 
struck  her  on  tlie  lips  and  nose.  He  may  not  have  used 
his  full  force,  perhaps  fortunately,  but  that  he  severely 
assaulted  her  there  can  be  no  doubt.  Taking  also  the  fact 
of  plaintiff's  admission  in  the  presence  of  Heydenrych  that 
he  had  committed  adultery,  I  am  of  opinion  that  life  with  the 
plaintiff  on  the  part  of  the  defendant  could  not  be  expected. 
Heydenrych's  evidence  bears  every  trace  of  being  true,  and 
I  am  convinced  that  both  he  and  Mrs.  Niekerk  are  speaking 
the  truth.  Whether  the  adultery  was  committed  or  not  I 
believe  that  the  plaintiff  said  he  had  committed  it.  That 
statement  of  the  plaintiff,  taken  in  connection  with  acts  of 
misconduct  towards  his  wife,  would,  in  my  opinion,  justify 
the  Court  in  granting  a  decree  for  judicial  separation.  The 
judgment  will  therefore  be  for  the  defendant,  granting  an 
ordt^r  of  judicial  separation,  and  that  the  plaintiff  pay  the 
costs  of  the  suPt. 

Buchanan,  J.,  and  Maasdorp,  J.,  concurred. 

LPIsinttfTB  Attorneyi.  J.  O.  BESRAwaft  k  SoM.n 
Defendant's  Attorney,  D.  Temnamt,  Jun.        J 
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Bettelheim  v8.  Williams. 

ComnUenon — Evidence  of  Plaintiff— Damages — PeregriniM 

— Further  Security  for  Costs. 

Where  in  an  action  for  damages  for  illegal  arrest  the  main 
issues  were  (1)  a  point  of  laWy  and  (2)  the  question  of 
damages,  and  the  facts  were  well  within  the  knowledge  of 
defendant,  the  Court,  on  the  applicaiion  of  the  plaintiff, 
after  pleadings  were  closed,  allowed  the  evidence  of 
plaintiff  to  be  taken  on  commission,  hut  ordered  him  a 
peregrinus,  to  give  additional  security  for  such  costs. 

i»t.  Application  on  notice  to  reapondent  Q.  B.   Williams, 

Betteibei  «t  -A.ssistant  Resident  Magistrate,  Cape  Town,  calling  upon  him 
wuiumfl.  to  show  canse  why  a  commission  de  bene  esse  should  not 
issue  to  take  the  evidence  of  the  applicant  and  others  in 
London  with  reference  to  an  action  pending  in  the  Supreme 
Court  between  applicant  and  respondent,  in  which  plaintiff 
(now  applicant)  claimed  damages  for  wrongful  arrest 

Applicant  and  another  person  were  arrested  in  Gape  Town 
on  an  application  for  their  extradition  to  the  South  Africao 
Kepublic  on  a  charge  of  high  treason  alleged  to  have  been 
committed  by  them  in  the  Transraal  in  connection  with  the 
Beform  Agitation  in  December  1895,  and  Jannary  1896. 
Proceedings  were  taken  against  them  under  Act  22  of  1882 
(the  Extradition  Act) ;  they  were  arrested  and  placed  in 
prison  in  Cape  Town,  ^hile  there  they  agreed  to  enter 
appearance  and  stand  their  trial  at  Pretoria,  South  African 
Bepublic,  were  released  on  bail,  and  having  gone  to  Pi^toria, 
stood  their  trial,  with  other  Beform  prisoners,  and  were  con- 
victed and  sentenced.  Thereafter  Bettelheim  sued  Williams 
for  £5000  damages  for  illegal  arrest  From  the  pleadings 
the  main  issues  to  be  tried  were  whether  the  crime  of  high 
trea<^on  was  included  among  the  crimes  mentioned  as  extra- 
ditable offences  in  the  first  schedule  to  Act  22  of  1882,  and 
if  not,  what  damages  plaintiff  had  suffered  by  his  arrest 

Applicant's  attorney  stated  in  his  affidavit  that  applicant 
had  left  Cape  Town  for  Europe,  and  had  gone  under  the 
impression  that  the  points  upon  which  he  desired  the  judg- 
ment of  the  Court  could  be  settled  by  exception  being  taken 
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to  bid  declaratiuu,  and  that  he  had  accordingly  made  j^'t- 
arraDgements  to  stay  iu  Europe  and  away  from  the  TransYaal  — ^  ^ 
for  some  considerable  time,  wliich  arrangements  it  would  be  wiiuania. 
extremely  inconvenient  for  him  to  alter.  That  the  only 
issue  requiring  oral  eyidence  was  the  amoont  of  the  damages 
applicant  had  suliered  by  reason  of  his  arrest,  upon  nhich 
issue  the  evidence  could  conveniently  be  taken  on  commission 
in  London.  That  immediately  on  pleadings  being  closed  in 
the  suit,  applicant's  attorney  on  the  10th  May,  1897,  wrote 
to  respondent's  attorneys  suggesting  that  if  an  arrangement 
could  not  be  come  to  as  to  the  amount  of  damages  for  which 
judgment  sliould  be  entered  for  plaintiff  in  the  event  of  the 
Court  finding  the  issue  of  law  in  his  favour,  a  commission 
should  issue  to  take  applicant's  evidence  iu  London. 
Bespondent's  attorneys  did  not  consent  to  this.  Thereupon 
the  present  notice  of  motion  was  served  upon  respondent. 

Benjamin^  for  applicant :  The  Court  should  grant  a  com- 
mission, as  the  only  issue  upon  which  oral  evidence  is 
necessary  is  that  of  damages.  The  legal  point  might  have 
been  settled  by  an  exception  to  the  declaration,  in  view  of 
which  it  was  framed.  The  pleadings  are  closed  now,  and  it 
would  greatly  inconvenience  applicant  to  have  to  come  out 
to  the  Colony  now,  when  his  evidt- nee  of  damages  might 
easily  be  taken  on  commission,  at  which  there  might  be 
quite  as  full  cross-examination  of  applicant.  I  cannot  find 
any  previous  case  where  in  our  Courts  a  commission  has 
issued  to  take  a  plaintiff's  evidence,  but  the  principle  is 
analogous  to  that  in  case  of  a  defendant.  In  Atiaore  v& 
Chaddock  (5  Sheil,  p.  466),  the  evidence  of  defendant  was 
taken  on  commission.  The  Bule  of  Court  as  to  Commissions 
here  (Bule  335)  is  the  same  as  that  in  England :  Anntuil 
Practice  (for  1889,  p.  608 ;  Order  37,  Bule  5  [487]).  Cook 
Ts.  Aleock  (21  Q.  B.  D.  p.  178)  is  a  case  where  plaintiff's 
evidence  was  taken  on  commission.     ^ 

[De  Villiebs,  C.J. :  The  real  point  is  whether  the  Court 
will  get  at  the  truth  if  the  evidence  is  taken  on  commission, 
not  having  the  witness  before  it.] 

It  will  be  only  on  the  question  of  damages,  and  plaintiff 
could  be  cross-examined  just  as  fully  in  London. 

8ehrein&r,  Q.C.  (with  him  Sheil),  for  respondent :  Mr.  Wil- 

VoL.  XIV.— Part  II.  P 


184 

^w«»-  liams  acted  in  his  official  capacity,  and  his  action  is  being 
BetteiMm  vi  ^V^^^^  ^7  ^^®  GoTemment  in  this  matter.  The  Court  has 
Williams.  DOver  gone  so  far  as  is  asked  for  in  this  action.  There  is  no 
special  plea  of  damages,  and  respondent  is  quite  unable  to 
give  any  specific  instructions  for  cross-examination  in 
London.  There  is  no  urgency  in  the  action,  and  plaintiff 
could  wait  till  he  can  return  conveniently.  He  only  alleges 
inconvenience  of  return,  and  gives  no  reason  to  show  that  he 
has  urgent  business  keeping  hinu  He  is  dominus  litisy  has 
chosen  his  forum  and  must  come  out  to  give  evidence  before 
the  Court.  Onus  is  on  him  to  show  good  reason  for  such 
unusual  procedure,  but  he  does  not  do  so.  In  Aimore  vs. 
Chaddoch  (supra)  a  distinction  was  drawn  between  the  case 
of  a  plaintiff  and  a  defendant 

[De  Villiers,  C.J. :  Supposing  he  does  not  come  oat  for 
the  action  ?] 

He  is  dominvs  litis,  and  if  he  does  not  appear  then  he  gets 
no  damages — volenti  nonfit  injuria. 

If  a  commission  is  granted,  applicant  should  be  ordered  to 
give  further  security  as  Aperegrinus  for  the  costs  of  the  action, 
the  previous  security  not  having  been  directed  to  be  given 
on  the  basis  of  such  a  commission  issuing. 

De  Yilliebs,  C.J. :  The  main  issue  to  be  tried  in  this 
case  will  be  whether  the  crime  of  high  treason  is  included  in 
the  list  of  crimes  mentioned  in  the  first  schedule  of  Act  22  of 
1882.  If  that  issue  is  decided  in  favour  of  the  plaintiff  (now 
applicant),  then  the  question  of  damages  Mill  arise.  The 
plaintiff  asks  now  for  leave  to  give  his  evidence  as  to 
damages  before  a  commission  in  England.  The  question  of 
damages  in  an  action  like  this  has  always  been  held  to  be 
one  of  evidence,  and  it  is  not  a  question  where  the  details  in 
a  case  of  illegal  arrest  are  weighed  in  too  nice  a  balance.  I 
am  not  sure  that  the  Court  could  not  give  damages  in  this 
case  without  hearing  Mr.  Bettelheim's  evidence.  His 
evidence  is  not  of  so  much  impoitance,  as  all  the  facts 
are  known  to  the  Government.  The  plaintiff  was  an 
inhabitant  of  the  South  African  Bepublic,  and  he  was 
arrested  in  Cape  Colony,  while  passing  through  the  Colony. 
I  am  of  opinion  that  the  Court  should  not  insist  upon  his 
presence  in  Cape  Colony  for  the  purpose  of  giving  evidence 
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as  to  damages.    It  is  a  fair  suggestion,  however,  that  the      jI^^\q 
amount  of  security  should  be  increased.    The  plaintiff  will  5^4^^];;;;^^  ^^ 
therefore  be  examined  before  a  commissioner  in  London,  and      wiiuimg. 
the  Court  will  appoint  Mr.  Mackarness  as  the  commissioner ; 
the  costs  of  the  application  and  of  the  commission  will  be 
costs  in  the  cause,  and   the  Court  will  further  order  the 
security  of  the  plaintiff  to  be  increased  by  a  sum  of  £50. 

Buchanan,  J.,  and  Maa8E)obp,  J.,  concurred. 

CAppUcanf 8  Attorneys,  Yah  Ztl  ft  BuiBMintt.       "I 
Beqxmdentrs  Attomeya,  J.  &  H.  Bsm  &  Nepheit.  J 


GiLLET  V8.  Colonial  Government. 

Railway — Expropriation — Begistration  of  Title — Quitrent 

Land —  Water — Interdict. 

The  registered  owner  of  perpetual  quitrent  land,  who  bought 
itwithovi  notiee  that  the  BaQway  Department  claimed  the 
right  to  use  the  water  rising  in  a  certain  weU,  in  regard 
to  which  well  there  is  no  indication  on  the  land  itself,  or 
other  proof  that  it  had  been  expropriated  for  railway 
purposes  except  the  bare  fact  that  it  is  just  within  a 
distance  of  thirty  feet  from  one  side  of  the  line,  is  entitled 
to  an  interdict  restraining  the  Department  from  taking 
the  water  from  the  well. 

Action  by  Nicholas  J.  Gillet  against  the  Commissioner  of        \m. 
Crown  Lands  as  representing  the  Colonial  Government,  for        J  21. 
an  interdict  restraining  defendant  from  taking  more  than      Giii^M. 
15,000  gallons  per  diem  of  water  on  the  farm  Kruidfontein   Government 
and  for  £500  damages  sustained. 

Plaintiff  in  his  declaration  stated  that  he  was  the 
registered  owner  of  the  quitrent  farm  Kruidfontein,  Prince 
Albert  District,  and  across  which  a  line  of  railways  was 
constructed  and  maintained  and  worked  by  the  Colonial 
GoTernment  utider  and  by  virtue  of  the  provisions  of  Act  19 
of  1874;  that  the  Government  had  entered  upon  the  farm  for 
the  purpose  of  constructing  the  line  under  the  terras  of  the  said 
Act,  and  bad  laid  such  a  line,  but  that  Government  had  not  at 
any  time  expropriated  any  part  of  the  farm.     That  in  Sep- 

P  2 
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ijMf  •  .  tember  1890  the  GrOTemment  entered  into  an  a^i^reement  with 
*»  ^-  the  C!oloniaI  Coal  Syndicate,  then  owners  of  the  farm,  in  temiB 
^looui  ^'  which  the  Syndicate  agreed  for  valnable  consideration  to 
Gomnment.  allow  the  GoYemment  in  perpetuity  to  take  and  use  for 
railway  and  other  purposes  all  water  obtainable  (m  the  farm 
up  to  the  amount  of  15,000  gallons  per  day,  but  no  mrnra 
The  agreement  was  duly  registered  against  the  title  deeds 
of  the  farm.  That  the  Grovemment  had  oyer  since  the 
agreement  taken  from  a  spring  on  the  farm  a  quantity  of 
water  for  the  use  of  the  engines  on  the  line  and  otherwise, 
but  at  diVers  times  between  April  30th,  1896,  and  the 
commencement  of  the  action,  the  defendant,  as  representing 
the  GoYemment,  had  by  himself  or  his  agents  wrongfully 
and  unlawfully,  and  in  spite  of  plaintiff's  remonstrances,  taken 
from  the  spring  much  more  than  15,000  gallons  of  water  per 
day,  and  that  defendant  wrongfully  asserted  that  he  had  a 
right  to  take  such  excess  quantity.  By  reason  of  defendant's 
wrongful  action,  plaintiff  had  lost  the  use  of  the  water  to 
which  he  was  entitled,  and  had  suffered  £500  damage.  He 
accordingly  claimed  (a)  an  order  interdicting  defendant  in 
his  said  capacity  from  taking  more  water  on  any  one  day 
than  15,000  gallons,  {b)  £500  damages  and  costs  of  suit. 

Defendant  admitted  the  agreement  referred  to  by  plaintiff, 
but  stated  that  the  GoYcrnment  under  the  powers  of  Act  9 
of  1858  and  Act  19  of  1874  duly  expropriated  for  railway 
purposes  in  1878  a  portion  of  the  farm,  yiz.  30  feet  on  each 
side  of  the  rails  as  now  laid  across  the  farm.  That  as  the 
price  of  all  land  expropriated  and  all  water  on  the  said  land, 
the  GoYemment  had,  on  or  about  July  18th,  1881,  paid  to 
one  F.  Alberts,  then  the  duly  registered  owner  of  the  farm, 
the  sum  £140.  He  said  that  the  spring  referred  to  was  thd 
property  of  the  Colonial  GoYemment,  being  situated  within 
the  limits  of  the  land  expropriated,  that  it  was  in  existence 
when  the  land  was  expropriated,  and  that  the  Yalue  of  its 
water  was  taken  into  consideratiod  when  the  price  ot  the 
expropriated  land  was  fixed  at  £140.  He  denied  that 
plaintiff  had  suffered  any  damage,  and  said  that  all  water 
required  for  engines  etc.  was  taken  from  the  spring,  and  not 
from  plaintiff's  farm,  since  the  agreement.  He  accordingly 
prayed  for  the  dismissal  of  the  claim  with  costs,  and  to  this 
plea  plaintiff  joined  issue. 
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owner  of  the  farm  New  Kruidfontein,  and  during  his  owner-        ^^' 

ship  the  Government  expropriated  certain  land  for  a  railway      coioniS' 

line  which  they  made  over  the  farm^  paying  him  £90  for  the   QoTommeiit 

land  taken,  and  £50  for  the  water  they  had  previously  used. 

The  Government  took  no  transfer  of  any  portion  of  the  farm, 

and  never  marked  out  how  much  they  took,  except  in  so  far 

as  the  embankment  for  the  line,  or  the  building  of  stations, 

etc.,  showed  occupation.    At  the  trial  a  plan  was  produced 

by  the  Bailway  Department,  made  from  survey,  showing  an 

intention  to  take  a  strip  of  land  extending  a  distance  of 

thirty  feet  on  each  side  of  the  line,  but  this  plan  was  never 

shown  to  Alberts  or  other  owner,  nor  was  any  indication 

given  to  them   as  to  how  much  land   was  taken.     The 

Government  then  made  a  well  by  the  side  of  the  line,  the 

distance  of  the  well  from  the  line  being  disputed ;  but  it  was, 

as  the  Court  found,  within  thirty  feet  from  the  centre  of  the 

line.    They  took  water  from  this  well  for  use.     A  year  after 

the    expropriation    Alberts    sold    his   farm    to    the    Coal 

Syndicate,  with  whom  the  Government  made  the  agreement 

referred  to  above,  by  which  the  Government  obtained  the 

right  to  use  15,000  gallons  of  water  per  day  from  the  said 

Syndicate,  through   plaintiffs  agency  for  the    Syndicate. 

The  agreement  was  duly  registered  against  the  title  deeds  of 

the  farm.    Thereafter,  in  October  1890,  plaintiff  purchased 

the  farm  from  the  Syndicate,  but  he  knew  of  no  arrangement 

between  Alberts  and  the  Gk)vemment.     He  found  a  well  on 

the  farm,  and  as  it  was  dry  he  made  a  bore  hole  in  it,  and  at 

a  depth  of  331  feet  he  obtaiDcd  water,  a  flow  of  94,000  gallons 

every  twenty-four  hours.     He  wished  for  the  water  which 

would  overflow  if  only  15,000  gallons  a  day  were  taken  by 

Government.    Plaintiff  was  an  old  railway  contractor  and 

thought  that  the  Government  always  expropriated  fifty  feet 

for  railway  purposes.    The  well  was  just  within  the  thirty 

feet  on  one  of  the  sides  of  the  line. 

Ifines,  Q.O.  (with  him  Maskew),  for  plaintiff:  The  question 
is  whether  this  well  is  on  land  owned  by  the  Government. 
They  plead  expropriation,  but  have  shown  no  right  to  it  It 
has  never  been  held  in  cases  of  this  sort  that  that  dominium 
is  vested  in  the  Government    Government,  in  expropriating. 
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"^^f-  should  either  (1)  take  possession  of  land  expropriated  and 
M_ji-  occupy  it,  showing  how  much  is  expropriated,  or  (2)  take 
coionui  transfer  coram  lege  loot  of  the  part  expropriated.  Properly 
Government  there  is  uo  dominium  vested  in  Government  without  transfer, 
in  the  abi^nce  of  any  statutory  title.  The  lee:al  position  of 
the  Government  was  recognised  in  Landmark  vs.  Van  der 
Wait  (3  Juta,  p.  300),  where  the  distinction  was  drawn 
between  occupation  for  railway  purposes  and  dominium  being 
vested.  In  the  ease  of  Bower  vs.  Colonial  Oovemment  (13  S. 
C.  R.  p.  158)  the  duty  of  Government  expropriating  by 
taking  transfer,  was  referred  to.  In  this  case  there  was  no 
notice  to  any  of  the  owners  as  to  how  much  was  expropriated, 
so  they  would  couclude  that  only  so  much  as  was  actually 
occupied  was  taken.  There  is  nothing  to  show  that  any 
owner  had  notice  of  the  plan  referred  to  in  evidence,  and 
even  if  they  had  it  would  only  amount  to  notice  of  occupar 
tion.  The  Government  in  making  the  agreement  with  the 
Coal  Syndicate  admitted  it  was  not  owner  of  the  well,  and  is 
now  entopped  from  putting  up  that  case.  It  is  not  necessary 
to  plead  estoppel,  and  this  doctrine  will  apply  wherever  one 
person  is  misled  by  the  conduct  of  another.  Gillet  was 
agent  of  the  Coal  Syndicate  in  making  the  agreement,  and 
purchased,  knowing  of  it. 

[De  Viluebs,  C.J. :  It  is  not  really  a  case  of  estoppel, 
because  Government  did  not  know  that  Gillet  was  going 
to  buy  subject  to  their  contract.] 

They  really  led  him  to  believe  that  he  was.  There  is  no 
evidence  as  to  where  the  limit  of  expropriation  is,  except  by 
occupation :  McDonald  vs.  District  Engineer  of  Midland 
and  North  Eastern  Bailway  (7  Juta,  p.  290). 

Sheil  (with  him  Bisset),  for  defendant:  The  claim  of 
plaintiff  is  not  one  for  declaration  of  rights,  but  for  an 
interdict  and  damages.  The  question  is  whether  Govern- 
ment has  expropriated  the  land  on  which  the  well  is,  and 
whether  notice  of  such  expropriation  was  given  to  Alberts. 
Unfortunately,  Alberts  does  not  remember  receiving  notice 
and  the  records  were  burnt  at  the  fire  at  the  railway  station 
recently.  The  plan  saved  from  the  debris  and  copied  shows 
that  thirty  feet  were  expropriated  on  each  side  of  the  line, 
and  the  presumption  is  that  notice  was  duly  given :  Act  9 
of  1858,  s.  12.    As  to  extent  of  land  expropriated,  Gillet 
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expropriated,  and  admitted  he  thought  fifty  feet  were  m_Ji- 
expropriated.  This  case  differs  from  Bower  vs.  Colonial  ^,^^- 
(iovernmenit  (13  S.  C.  E.  p.  158),  as  there  Bower  was  an  Govemment 
innocent  purchaser  without  any  notice  or  knowledge. 
Government  can  expropriate  without  registratioo.  It  is 
never  the  custom  to  register  land  expropriated  coram 
lege  loei,  and  the  concluding  portion  of  sect  12  of  Act  9 
of  1858  shows  that  dominium  vests  in  Government  even 
without  registration.  In  Clayton  N.  0.  vs.  Metropolita/n  a/nd 
8uimrba/»  Bailway  Co.  (10  Juta,  p.  291)  there  was  a  clear 
title  by  registration,  and  as  the  War  Office  was  aware  of 
Walker's  contracts  on  behalf  of  the  company,  and  as  a  clean 
transfer  was  passed,  purchaser  could  do  as  he  pleased.  The 
point  in  the  case  was  whether  conditions  should  be  inserted 
in  the  transfer.  Landmarks  case  (3  Juta,  p.  300)  is  against 
defendant,  as  there  was  neither  transfer  nor  registration.  If 
land  is  vested  in  Government  the  well  belongs  to  Grovern- 
ment  and  also  its  water:  Strubm  vs.  Cape  Town  District 
Waterworks  Co.  (9  Juta,  p.  68). 

Further,  this  is  no  case  for  an  interdict,  as  it  is  only 
granted  where  there  is  no  other  speedy  remedy,  while  here 
plaintiff  has  the  remedy  in  his  own  hands  so  as  to  get  his 
water. 

Innes,  Q.C.^  in  reply :  .  **  Sufficient  title "  in  sect  12  of 
Act  9  of  1858  means  sufficient  title  for  use  of  land  and 
taking  of  materials,  and  does  not  refer  to  a  statutory 
dominium. 

[Buchanan,  J.,  referred  to  Colonial  Oovemment  vs. 
Gertenhaeh's  Executor  (14  S.  C.  B.  p.  51),  where  defendant 
was  sued  for  transfer  of  land  expropriated.] 

8heil:  That  case  went  by  default,  and  though  it  was 
pleaded  that  Acts  9  of  1858  and  19  of  1874  did  not  compel 
a  person  whose  land  was  expropriated  to  pass  transfer,  that 
was  not  argued  as  there  was  no  appearance  for  defendant. 

Db  Villibbs,  C.J. :  It  appears  that  on  the  farm  New 
Kmidfontein,  of  which  the  plaintiff  is  the  registered  owner, 
there  is  a  well  just  within  the  distance  of  thirty  feet  from 
the  railway  line  leading  to  Beaufort  West.  Prom  this  well, 
as  well  as  from  other  sources  of  water  supply  on  the  farm. 
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i8f  T.  the  Bail  way  Department  has  taken  water  lor  railway  purposes 
M_3i.  in  excess  of  15,000  gallons.  Their  right  to  use  15,000 
CoiOTiai  K^ODs  under  a  contract  with  the  present  and  former  owners 
GorenimeAt.  Qf  the  farm  IS  Dot  disputed,  and  the  question  to  be  deter- 
mined is  whether  the  plainti£f  is  entitled  to  an  interdioi 
restraining  the  use  of  the  excess.  But  for  that  contract 
the  plah)ti£f  would  be  entitled  to  restrain  the  taking  of  any 
water,  unless  the  Dep£U*tment  can  show  that  by  reason  of  the 
expropriation  of  part  of  the  land  for  railway  purposes  they 
have  acquired  the  right  to  use  all  the  water  rising  in  the 
welL  No  portion  of  the  expropriated  land  has  been  cut  off 
from  the  &rm  and  registered  in  the  name  of  the  Goyem- 
ment,  and  the  only  test,  therefore,  of  expropriatiim  is  the 
actual  user  of  expropriated  land  for  railway  purposes.  Thus 
it  would  be  Tain  for  the  plaintiff  to  attempt  to  preyent  the 
Department  from  using  land  on  which  there  is  an  embank- 
ment for  the  line,  howeyer  wide  that  embankment  might 
be,  or  from  using  buildings  erected  for  railway  purposes. 
But  there  is  nothing  on  the  ground  to  indicate  that  the 
land  on  which  the  well  is  bad  been  expropriated,  nor  was 
there  any  indication  of  the  kind  at  the  time  when  the 
plaintiff  purchased  the  land.  He  bought  without  any  notion 
that  the  Department  claimed  the  well,  unless  the  fact  of  the 
well  being  just  within  thirty  feet  of  the  rail  on  that  side 
oould  be  taken  as  notice.  But  there  is  no  enactment  fixing 
a  distance  of  thirty  feet  on  each  side  of  the  line  as  the 
extent  in  respect  of  which  expropriation  ipso  facto  takes 
place.  It  is  tiue  that  a  plan  was  produced  showing  an 
intention  on  the  part  of  the  Goyemment  to  take  a  strip  of 
land  extending  to  a  distance  of  thirty  feet  on  each  side  of 
the  railfi,  but  that  plan  comes  out  of  the  defendant's 
possession.  There  is  no  proof  that  this  plan  was  eyer 
shown  to  any  of  the  owners  of  the  faim,  or  that  any  notice 
was  given  to  them  of  the  extent  of  land  intended  to  be 
expropriated.  It  would  haye  been  competent  for  tiie 
Government  after  hona  fide  expropriating  that  extent  of 
land  to  claim  a  registration  of  the  title  thereto  in  their 
own  name.  Such  registration  would  have  yested  the  owner- 
ship in  the  Goyemment,  and  the  plaintiff  would  be  owner  of 
the  remainder  only  of  the  farm.  As  matters  stand,  he  is 
the  owner  of  the  whole  farm,  but,  of  course,  he  cannot 
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interfere  with  the  use  by  the  Department  of  land  bond  fde  |||5!^^ 
occupied  for  railway  purposes.  It  has  not  been  proved  that  *»  '^ 
the  well  is  so  occupied,  and  the  interdict  asked  for  must  be      cSonw 

granted  with  costs.  GoyemnMmt. 

Buchanan,  J.,  and  Maasdobp,  J.,  concurred. 

rnalntur»  Attonieys,  Sausr  k  Stah  den.  H 

LOefoudMii's  Attorneys,  J.  k  H.  Reu>  k  Nephbw.  J 


Ex  parte  Soanlen. 

Attorney — Notary — Admission  to  Practice — Exemption  from 
Examination — Aet  27  of  1883,  88.  14  and  17. 

S^  a  Bachelor  of  Arts  of  Oxford  University y  having  duly 
completed  his  service  as  articled  clerk  in  terms  of  Aet  12 
0/^1858,  M.  3  and  5,  applied  for  his  admission  as  Attorney 
and  Notary y  wiihovi  having  passed  the  Examination  in 
Law  and  Jurisprudence  referred  to  in  Act  27  of  1883, 
sect.  11,  claiming  exemption  from  such  examination  under 
sect.  17  of  the  said  Act.  Held,  that  8.  was  so  exempt^  and 
that  having  obtained  the  certificate  of  examimars  required 
by  Bule  of  Cov/rt  No.  293,  he  was  entitled  to  admission  as 
Attorney  and  Notary. 

Application  by  Arthur  Dennison  Scanlen  for  admission  as 
an  Attorney  of  the  Supreme  Court  and  Notary  Public. 
Due  notice  of  the  application  had  been  given  to  the  In- 
corporated Law  Society 

Applicant  in  his  petition  stated  that  on  the  30th  May, 
1894,  he  entered  into  articles  of  clerkship  for  fonr  years  with 
Arthur  George  Syfret,  Attomey-at-law  and  Notary  Public, 
which  were  duly  registered  as  required  by  Rule  of  Court 
No.  213,  and  that  he  had  daly  served  the  said  Syfret  from 
that  date  until  the  date  of  application.  That  he  was  on  the 
let  of  February,  1894,  admitted  to  the  degree  of  Bachelor  of 
Arts  in  the  University  of  Oxford,  and  annexed  a  certificate 
showing  this.  That  petitioner  on  the  18th  April,  1894,  was 
called  to  the  Bar  of  the  Inner  Temple,  and  he  annexed  a 
certificate  to  prove  this.    He  stated  that  by  reason  of  the 
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192 

lis  51.  *^v®  quab'flcations  he  wa?,  under  and  by  virtue  of  the 
g^'j^  provisions  of  sect  17  of  Act  27  of  1883,  entitled  to  exemption 
»»''*«^      from  the  examination  mentioned  in  sect.  3  of  Act  12  of  1858- 

On  the  11th  April,  1896,  he  had  obtained  the  certificate  of 

the  examiners  referred  to  in  Bule  of  Gonrt  No.  293. 

The  Articles  of  Clerkship  stipulateri  that  applicant  should 

serve  for  four  years,  or  until  admitted  as  an  Attorney, 

whichever  should  first  happen. 

Sehreiner,  Q.C.^  moved  for  applicant's  admission  as  an 
Attorney  and  Notary.  By  sect.  17  of  Act  27  of  1883  appli- 
cant is  exempt  from  the  Attorney's  Law  and  Jurisprudence 
Examination  which  otherwise  he  would  have  had  to  pass 
(sect  14  Act  27  of  1883),  inasmuch  as  he  comes  under  the 
exemptions  specified  in  sect.  10  of  40  and  41  Victoria,  ch.  25 
(the  Solicitors  Act,  1877),  being  a  Bachelor  of  Laws  of 
Oxford  University.  He  has  served  his  three  years  as 
articled  clerk  to  an  attorney,  and  is  now  eligible  for  ad- 
mission :  Act  12  of  1858,  sect  3.  He  has  served  the  one 
year  at  least,  as  required,  with  a  notary  and  is  entitled  to 
admission  as  such :  sect  5  of  Act  12  of  1858.  He  has  also 
satisfied  the  examiners  with  r^ard  to  the  practical  examina- 
tion laid  down  by  Bule  of  Court  No.  293. 

The  Court  made  an  order  for  applicant's  admission  as  an 
Attorney  and  Notary. 

[AppUouit's  Attorn^ji,  Soahlen  k  Stfbet.] 


Thebon  and  Du  Plessis  v8.  Schoombie. 

Purchase  cmd  Sale — Evidion^Sale  hy  Non-oumer — Res 

aliena — Fraud — Price. 

The  sale  of  a  thing  not  belonging  to  the  vendor  is  not  illegal  if 
made  bona  fide,  hvl  is  subfect  to  the  buyer's  right  to  be 
indemnified  against  eviction. 

Where  such  a  vendor  has  given  free  and  undisturbed  possession 
of  the  thing  sold,  and  the  purchaser  has  not  claimed  an 
indemnity,  and  the  circumstances  of  the  kUe  were  such  as 
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io  cMmxt  the  owner  from  recovering  the  thing  or  its  value 
from  the  'pwrchaser.  Held  thai  the  vendor  i$  entitled  to 
recover  the  price  from  the  purchaser. 

Appeal  from  a  judgment  of  the  High  Conrt  of  Kimberley        ibm. 
in  the  appeal  to  that  Court  from  a  decision  of  the  Eesident    _^  —   , 
Magistrate  of  Vryburg  in  an  action  in  which  plaintiflFs  (now  ^^^JJjSj'** 
lippellants)    claimed    from     defendant     (now    respondent) 
£54  10a.  as  the  purchase  price  of  certain  cattle  sold  and 
deliyered  to  defendant  by  plaintiffs  on  the  13th  October, 
1896. 

The  summons  claimed,  as  above,  the  sum  of  £54  10s.  for 
certain  cattle  specially  set  forth  therein,  together  with  details 
of  the  prices. 

Defendant  in  his  plea  denied  that  the  sale  was  made,  and 
stated  that  if  it  was  entered  into  it  was  illegal  and  not 
binding  upon  him,  because  plaintiffs  were  not  the  owners  of 
the  cattle  at  the  time  of  the  alleged  sale,  nor  were  they  duly 
authorised  agents  of  the  owners  of  the  cattle  with  special 
power  to  sell.  Tiiat  even  if  it  were  held  that  plantiffs  were 
entitled  and  authorised  to  sell  they  were  not  competent  to 
bring  the  action  without  having  first  obtained  from  the 
owners  cession  of  action.  Further,  that  the  sale,  if  any,  was 
cancelled  and  annulled. 

Plantiffs  objected  to  the  fonner  part  of  the  plea,  in  that  it 
was  null  and  insufficient  as  a  defence  in  law  and  that  the 
pleas  generally  were  vague,  inconsistent,  argumentative  and 
embarrassing,  and  after  these  exceptions  were  overruled, 
they  joined  issue.  The  action  was  tried  on  9th  and  10th 
March,  1897.  The  facts  were  somewhat  complicated,  and 
conflicting  evidence  of  them  was  given,  but  they  were  sub- 
stantially as  follows : — 

The  plaintiff  Theron,  as  field-comet,  was  in  charge  of 
certain  cattle  on  behalf  of  Government  which  had  been 
collected  and  kept  in  a  kraal,  and  were  to  be  shot  under  the 
Binderpest  Regulations.  Plaintiff  Plessis  was  a  J.P.,  and 
assisted  Theron  in  carrying  out  the  Binderpest  Regulations. 
These  cattle  included  twelve  belonging  to  one  Baubenheimer 
and  thirteen  the  property  of  Strydom,  who  was  absent,  but 
who  had  left  his  cattle  in  full  and  complete  charge  of 
Baubenheimer,  who  had  given  them  all  up  to  be  shot  under 
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^•^  the  regulations.  They  had  all  been  Talaed  for  compeoeatioD 
j^^~  ^  purposes  by  the  GoTemment  Yeterinary  Sargeon  ynor  to 
i^^^mmic.  being  shot  Theron,  as  field-comet  in  charge,  had  received 
instructions  from  the  Agricultural  Department  that  cattle 
already  examined  and  valued  should  be  shot  if  the  owners 
were  willing,  or  that  if  they  preferred  to  be  allowed  to  treat 
them,  they  could  do  so  by  the  written  consent  of  the 
Veterinary  Surgeon  in  charge.  Defendant,  who  knew  of  the 
above  facta,  asked  Theron  to  sell  him  some  cattle  at  the 
compensation  price  fixed,  and  accordingly  plaintiffs  sold  him 
the  aforesaid  twenty-five  cattle  on  October  13tb,  1896.  He 
chose  and  drove  them  out  of  the  kraaL  Defendant,  who  was 
Baubenbeimer's  son-in-law,  knew  the  circumstances  under 
which  the  cattle  were  sold,  though  the  evidence  was  con^ 
flicting  on  the  point  as  to  whether  he  knew  exactly  whose 
cattle  they  were  at  the  time  of  the  sale.  At  all  events  he 
knew  soon  afterwards,  when  driving  the  cattle  off  to  his 
kraal,  and  when  Baubenheimer,  who  had  instructions  to  deal 
with  Strydom*s  cattle  as  with  his  own,  said  that  it  was  all 
right  about  his  cattle,  but  there  might  be  trouble  about 
Strydom'g.  Du  Plessis  suggested  to  Schoombie  to  return 
Strydom's  cattle,  but  he  refused  and  said  he  could  boy  if  the 
Government  could.  He  never  offered  to  return  the  cattle, 
but  kept  them.  Most  of  them  had  since  died  in  his  possession 
and  Strydom  had  never  taken  any  action  for  or  claimed 
redelivery  of  the  cattle.  He  was  satisfied  with  the  payment 
of  the  price,  which  Schoombie  had  offered  to  pay  him  but 
did  not,  and  thereupon  he  sent  a  demand  to  plaintiffs,  who 
paid  him.  Schoombie  bad  never  offered  him  any  cattle. 
Baubenheimer  had  also  been  paid  for  his  cattle  by  plaintiffs 
Plaintiffs  stated  that  they  derived  no  benefit  from  the  sale, 
but  acted  entirely  on  their  own  responsibility,  without  any 
instractions  from  either  Government  or  the  owners  of  the 
cattle.  They  acted  bond  fide  in  the  interests  of  all  parties. 
Plaintiffs  had  obtained  no  cession  of  action  from  the 
owners. 

At  the  trial,  defendant's  attorney  admitted  that  an 
arrangement  was  made  as  described  by  plaintiffs,  by  which 
they  sold  the  cattle  at  the  price  stated  to  Schoombie. 

After  plaintiffs'  attorney  led  the  evidence  above  detailed 
in  substance,  he  closed  his  case,  subject  to  the  right  of 


195 

calling  rebutting  evidence  on  the  question  of  the  cancellation  ^^^ 
of  the  sale.  Thereafter  defendant's  attorney  applied  for  jjj^and 
absolution  from  the  instance  with  costs,  which  was  granted  by  ^^^bie*' 
the  Magistrate.  The  Magistrate  gave  as  his  reasons  that  the 
claim  was  for  £54  10s.  as  the  purchase  price  of  cattle  sold 
by  plaintiffs,  and  he  held  there  was  no  valid  sale,  as 
plaintiffs  were  not  the  owners  and  were  not  authorised  by 
the  owners.  They  accordingly  could  not  give  ownership  to 
defendant^  and  so  the  essential  element  in  a  sale  was 
wanting  (Benjamin  on  Sales,  p.  79,  and  Van  der  Lindanes 
InstUnies  of  Holland,  sect.  8,  p.  136).  He  said  that  he 
expressed  no  opinion  as  to  whether  plaintiffs  might  not 
recover  in  another  way,  but  pointed  out  that  unless  there 
was  an  actual  and  valid  sale,  the  claim  was  beyond  his 
jurisdiction :  Act  43  of  1885,  sec.  5  (b),  and  Act  20  of  1856, 
Beet  8. 

From  this  decision  an  appeal  was  brought  to  the  High 
Court  (Lawbence,  J.P.,  and  Lakge,  J.),  who  dismissed  the 
appeal,  and  upheld  the  Magistrate's  decision  with  costs. 

Lav^tbbnge,  J.F.,  after  stating  the  facts,  in  his  reasons  for 
judgment,  said,  inter  alia :  *^  It  is  admitted  that  while  the 
plaintiffs  doubtless  acted  in  good  faith,  the  transaction  took 
place  without  any  authority  either  from  the  owners  or  the 
Government,  and  that  the  plaintiffs  have  obtained  no 
subsequent  cession  of  any  right  of  action.  Presumably, 
if  they  had  not  been  compensated,  the  owners  could  have 
ratified  the  sale  and  sued  the  purchaser,  or,  if  they  preferred, 
could  have  claimed  the  return  of  their  property,  or  damage 
for  its  conversion ;  but  as  the  Magistrate  has  jurisdiction  in 
the  ease  of  claims  exceeding  £20,  under  sect.  5  (b)  of  Act 
43  of  1885,  only  for  the  *  recovery  of  the  price '  of  movable 
property,  the  simple  question  appeared  to  be  whether  the 
plaintiffs'  evidence  showed  that  there  had  been  a  valid  sale 
and  delivery,  so  as  to  give  them  a  right  of  action  within  the 
jurisdiction  of  the  Magistrate  and  in  terms  of  the  summons. 
Whatever  other  remedy  may  be  availaUe  to  the  plaintiff<i, 
or  to  either  of  them,  for  the  amount  disbursed,  the  High 
Court  was  of  opinion  that,  on  the  issue  before  him,  the 
Magistrate  was  right  in  granting  the  application  for  absolu- 
tion from  the  instance." 


Dq  Plettlii  vt. 
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ii"*^3i  From  this  judgment   an   appeal  was   bronght    to   the 

— „d    Supreme  Court. 

Searle.  Q.C.  (with  him  Buehatum),  for  appellants:  Tlie 
Magistrate  and  Judge-President  have  erred  in  thinking 
there  was  no  yalid  sale,  as  the  evidence  shows  snch  a  sale, 
and  defendant's  attorney  admitted  the  sale.  Tliere  was  a 
lond  fide  and  valid  sale  by  plaintiffs  to  defendant,  which 
was  only  repudiated  when  the  cattle  had  almost  all  died  in 
defendant's  possession.  The  owners  do  not  olgect  to  the 
sale. 

[De  Yilliebs,  CJ.  :  Ought  not  the  owners  to  have  been 
joined  in  the  action,  because  if  judgment  is  for  plaintiffs,  the 
owners  might  afterwards  sue  for  the  price  ?} 

The  plaintiffs  sold  independently  of  both  Government  and 
the  owners,  neither  of  whom  have  objected  to  the  sale,  but 
both  have  accepted  the  sale,  the  Government  by  not  having 
to  pay  compensation,  and  the  owners  by  receiving  payment 
from  plaintiffs. 

By  Roman  and  Boman-Dutch  law  a  person  may  sell  re9 
aliena  as  here,  and  all  the  seller  has  to  do  is  to  deliv^  vcumc^ 
poBsessio,  and  to  guarantee  purchaser  against  eviction,  if  asked 
to  do  so,  or  if  the  eviction  is  threatened.  No  eviction  is 
possible  here,  as  the  owners  have  been  paid  by  plaintiffs. 
The  sale  was  a  thoroughly  lond  fide  one,  and  independently 
made  by  sellers  to  a  purchaser  who  knew  all  the  circum- 
stances of  the  sale,  and  that  tiie  cattle  were  rea  alienae. 
There  was  no  fraud  or  concealment.  Baubenheimer  was  first 
paid  by  mistake  by  Government  the  amount  of  his  compen- 
sation, but  that  was  soon  rectified  by  plaintiffs  reimbursing 
Government  It  was  a  pure  mistake  and  not  mcdafides^  and 
Government  has  accepted  payment.  The  High  Court  found 
the  sale  was  a  hona  fide  one.  Plaintiffs  made  no  profit,  but 
the  risk  was  theirs. 

[De  Yilliebs,  C. J. :  Did  not  plaintiffs  sell  as  agents  for 
owners,  who  must  now  sue  ?  Or  else  plaintiffs  should  sue 
for  money  advanced  to  owners  on  defendant's  behalf.] 

Plaintiffs  did  not  act  as  agents  at  all,  but  on  their  own 
responsibility,  and  are  really  vendors  of  res  alienae,  and  so 
could  sue  in  a  Magistrate's  Court  for  the  purchase  price, 
subject  only  to  a  guarantee  against  eviction,  if  necessary. 
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Strvdoui  sent  a  demand  to  plaintiflfd,  when  defendant  did  not       J897. 

^  '  May  31. 

pay,  and  obtained  payment,  Hhowing  that  tliey  acted  inde-    ^.^,^^^1 
pendently  of  him.  "SS^f* 

As  to  the  legality  of  a  sale  of  res  alisna  see  Moyles 
Contract  of  Sale  in  Civil  Law  (p.  17) ;  Voet  (18.  1.  14.) ; 
Chrotius^  Introduction  (3.  14.  9.  and  3.  15.  4.);  Van  Leeuw. 
Cem.  For.  (Pt.  I.  bk.  4,  eh.  19,  ss.  11-14  and  21) ;  Van  Leeuw. 
Com.  (Bk.  4,  ch.  18,  ss.  1-4,  p.  141,  Kotze's  Translation); 
Van  der  Linden  (p.  108,  Juta's  Translation) ;  BtMrge,  Col.  Law 
(vol.   2,  pp.  537-61). 

Graham  (with  him  Jones),  for  respondent :  The  decision 
was  correct  in  this  form  of  action.  The  evidence  shows  m^ala 
fides  on  part  of  sellers.  They  held  oat  authority  to  sell, 
whereas  they  could  only  either  shoot  the  cattle  or  return 
them  to  the  owners  for  treatment.  Sellers  acted  at  most 
only  as  agents  for  the  owners,  or  probably  for  Government, 
though  in  error.  There  was  no  valid  sale,  and  so  no 
purchase  price  for  which  they  could  sue  in  Magistrate's 
Court.  If  they  sued  for  money  advanced,  the  claim  would 
be  beyond  Magistrate's  jurisdiction.  Though  maJa  fides  was 
not  pleaded,  yet  the  Court  would  not  assist  plaintiffs,  if  such 
were  found. 

Searhy  Q.C,  in  reply:  Voet  (18.  1.  14).  The  only 
liability  on  vendors  of  res  aliena  is  to  give  va/ma  possessio 
and  to  guarantee  against  eviction. 

[De  Villiers,  C.J. :  The  question  is  whether  plaintiffs  sold 
independently,  or  on  behalf  of  Government  or  the  owners. 
Suppose  they  gave  a  warranty  of  soundness,  who  would  have 
been  liable  for  damages  ?] 

Clearly  plaintifb  would  have,  as  they  acted  independently. 
The  Government  would  repudiate  their  action,  and  so  would 
the  owners,  both  of  whom  were  satisfied,  the  Government  to 
avoid  payment  of  compensation  money,  and  the  owners  to 
receive  their  price. 

De  Villiers,  C.J. :  This  is  an  appeal  against  a  judgment 
of  the  High  Court  of  Griqualand  affirming  a  judgment  of 
the  Magistrate's  Court  of  Vryburg.  The  action  was  to 
recover  the  price  of  certain  cattle  alleged  to  have  been  sold 
by  the  plaintiffs  to  the  defendant,  and  the  pleas  raised  the 
defence  that  the  sale  was  illegal  because  the  plaintiffs  were 
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1897.  not  the  owfiers  of  the  cattle,  nor  the  duly  authoriBed  agents 
.^  —  ^  of  the  owner,  and  had  obtained  no  cession  of  action  from  the 
^  J?!!^^*   owner.     This  defence  was  sustained  by  both  Courts  below. 

Schoombto.  ^      ^ 

In  his  judgment  the  learned  Judge-President  says :  ^*  It  is 
admitted  that,  while  the  plaintiffs  doubtless  acted  in  good 
faith,  this  transaction  took  place  without  any  authority 
either  from  the  owners  or  from  the  Government,  and  that 
the  plaintiffs  have  obtained  no  subsequent  cession  of  any 
right  of  action."  The  circumstances  discloned  in  the  evidence 
would  seem  to  support  the  statement  that  the  plaintiff  acted 
in  good  faith.  They  knew  that  the  cattle  belonged  to 
Strydom  and  Baubenheimer,  but  after  the  cattle  had  been 
taken  by  the  Grovemment  Tor  the  purpose  of  being  killed 
under  the  Rinderpest  Regulations  the  Grovernment  decided 
that  the  cattle  might  be  returned  to  the  owners  if  they 
preferred  to  treat  the  ccittle  themselves.  Strydom  and 
Baubenheimer,  however,  preferred  to  receive  compensation 
from  Grovemment,  and,  thereupon,  the  plaintiffd,  one  of 
whom  was  field-comet,  and  the  other  assistant  field-comet, 
took  it  upon  themselves  to  sell  the  cattle.  They  did  so 
in  their  own  name  and  on  their  own  responsibility.  The 
cattle  were  delivered  to  Schoombie,  the  defendant,  who 
knew  all  the  circumstances  imder  which  the  sale  took 
place.  There  is  no  possible  danger  of  eviction,  for  the 
owners  have  received  their  compensation,  and  raise  no 
^  objection  to  the  retention  of  the  cattle  by  the  purchaser. 
Under  these  circumstances  the  question  arises  whether  the 
sale  was  illegal  merely  because  the  cattle  did  not  belong  to 
the  vendors.  The  civil  law  on  this  subject  is  well  explained 
in  Benjamin  on  Sales  (4th  ed.  p.  377).  "On  the  com- 
pletion of  the  contract  of  sale,"  he  sayf>,  "  the  yendor  was 
bound  simply  to  deliver  possession,  and  the  buyer  hud  no 
right  to  object  that  the  vendor  was  not  owner.  But  the 
possession  thus  to  be  transferred  was  something  more  than 
the  mere  manual  delivery,  and  the  Romans  had  a  special 
term  for  it;  it  must  be  vcuma  posseseio,  a  free  and  un- 
disturbed possession,  not  in  contest  when  delivered.  And 
if  the  vendor  knew  that  he  was  not  the  owner  and  made 
a  sale  to  a  buyer  ignorant  of  that  fact,  so  as  wilfully  to 
expose  the  latter  to  the  danger  of  eviction,  the  vendor's 
conduct  was  deemed  fraudulent,  and  the  buyer  was  authorised 
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to  bring  an  equitable  suit,  ex  empio,  without  waiting  for  an        i89t. 
eviction.'*  These  principles  have  not  been  materially  modified    ^  —   ^ 

'  *^  "^  Theron  and 

by  the  Dutch  law.  Under  that  law  the  sale  of  a  thing  ^^^^JiJ*' 
belonging  to  another  was  not  illegal  if  m£tde  bond  fide,  bat 
was  subject  to  the  buyer's  right  to  be  indemnified  against 
eviction.  In  the  present  case  there  is  no  possible  dtmger  of 
eviction ;  the  sale  took  place  in  good  faith,  the  defendant  has 
not  demanded  any  indemnity  from  the  plaintiffs,  he  knew 
all  the  circumstances  under  which  it  took  place,  and  would 
be  liable  to  no  one  for  the  price  of  the  cattle  bought  by  and 
delivered  to  him  if  the  plaintiffs  are  not  entitled  to  recover 
it  I  regret,  therefore,  that  I  cimnot  agree  with  the  judg- 
ment of  the  Court  below.  The  judgment  granting  absolution 
from  the  instance  must  therefore  be  reversed  with  costs  in 
this  Court  and  in  the  High  Court,  and  the  case  must  be 
remitted  to  the  Magistrate's  Court  to  decide  it  on  its  merits, 
and  as  to  costs  in  that  Court 

Buchanan  and  Maabdobp,  JJ.,  concurred. 

Appeal  allowed  accordingly  with  costs  in  High  and 
Supreme  Courts,  and  case  remitted  to  Magistrate  to  decide 
it  on  its  merits,  and  as  to  costs  in  that  Court 

[Appellanter  AttonMys,  Vak  Ztl  k  BunsiNNft.  1 
BaspoadeaVs  Attorneys,  FDfDi^r  k  Tait.      J 


Nel  v8.  Du  Toit. 


Water-Bights — Perennial  Stream— Biparian  Owners— 

Conirad — Constructian. 

N.  and  D.,  the  otoners  of  divided  portions  of  a  farm,  Wettev- 
reden,  to  and  over  which  a  furrow  was  made  to  lead 
water  from  a  perennial  stream,  to  which  Wdtevreden 
teas  riparian,  made  an  agreement  which  stUl  subsisted 
and  was  registered  against  the  title  deeds  ofD.,  and  by 
which  D.  agreed  to,  allow  N.  (he  trndistwrbed  use  of  the 
water  of  the  stream  flowing  down  the  furrow  for  *'  the 
space  or  time  of  three  full  days,  thai  is  to  say,  from 
Monday  at  6  a,m.  till  Thursday  at  6  a.m.  in  each  week,** 
in  consideration  of  the  payment  by  N.to  D,  0/  £100. 
Vol.  XIV.— Pabt  IL  Q 
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Plaintiffi,  eueeessors  in  title  to  N.^  brought  a/n  action  agcUnst 
D.  on  the  grovrnd  that  he  iryured  ihem  in  their  fuU  and 
undi$turhed  right  of  use  of  the  water ^  inasmuch  as  when 
his  turn  qf  water-leading  came  round,  he  diverted  (he 
water  at  plaintiffs*  (the  lower  owners)  boundary,  hd  when 
plaintiffs'  turn  came  on,  defendant  turned  the  footer 
into  the  furrow  at  a  spot  m^uch  higher  up,  from  which  the 
water  took  some  time  to  flow  down  to  plaintiffs*  boundary. 
Held,  that  plaintiffs  were  entitled  to  an  order  compelling 
defendant  so  to  use  the  water  as  to  aUow  the  full  stream 
to  flow  free  and  undisturbed  at  plaintiffs*  boundary 
whefi  their  turn  of  water-leading  commenced,  so  o^ 
to  give  them  an  undisturbed  flow  of  water  for  three 
full  days. 

^^\         Action  by  Charl  J.  Nel  and  P.  J.  Nel  against  P.  C.  du 
**  39.      7oit  for  an  order  with  regard  to  the  use  of  the  water  of  a 

jone^i.      certain  perennial  stream,  for  an  interdict  restraining  the 
Nel  w.Duiwt.  interference  by  defendant  with  plaintiffs'  rights^  and  for 
damages. 

Plaintiff,  in  his  declaration,  alleged  that  the  parties  were 
all  farmers  residing  at  Ladismith ;  that  a  certain  perennial 
stream  of  water  rose  in  the  Zwartberg  Mountains  in  thai 
district  and  flowed  down  to  and  over  the  farms  Hoeko,  Biet- 
fontein,  and  Weltevreden,  as  a  diagram   annexed  to  the 
declaration  showed.  That  C.  J.  Nel  (plaintiff)  was  registered 
owner  of  lot  No.  5  of  Weltevreden,  and  also  subdivided  parts 
of  lots  3  and  7.  Plaintiff  P.  J.  Nel  was  owner  of  certain  sub- 
divided shares  of  lot  3  and  leased  lot  6  and  a  portion  of  lot  3 
registered  in  the  name  of  his  £ather,  the  late  J.  J.  NeL 
Defendant  was  registered  owner  of  lots  1,  2,  and  4  of 
Weltevreden,  and  also  owned  Bietfontein  and  certain  sub- 
divided shares  of  Hoeko.    Certain  water  of  the  stream 
aforesaid   had  for  many  years  been  diverted  at  a  certain 
part  of  the  stream  and  been  conducted  therefrom  by  means 
*  of  a  furrow  to  the  farm  Weltevreden.     That  on  the  1st 
February,  1867,  a  notarial  deed  was  entered  into  between 
defendant,  the  owner  of  lots  1  and"  2  of  Weltevreden,  and 
J.  J.  Nel,  since  deceased,  plaintiffs'  father  and  predecessor 
in  title,  and  the  registered  owner  of  lot  3  of  the  farm.    (The 
materiiii  clause  of  this  agieement  is  set  out  below.)    That 
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lot  4  and  Nel  of  lots  5,  6,  and  7.  That  in  terms  of  the  deed  •;  I** 
it  was  agreed  by  defendant  that  J.  J.  Nel  should  have  the  J^^- 
free  and  undisturbed  use  of  so  much  water  in  the  stream  as  ^•^  •**  ^  ^^^' 
ran  in  the  watercourse  aforesaid  past  a  certain  mill  on  the 
farm  Hoeko  down  to  WelteTreden,  ^  for  the  space  or  time  of 
three  full  days^  that  is  to  say,  from  Monday  morning  at  six 
o'clock  till  Thursday  morning  at  six  o'clock,  in  each  and 
every  week."  That  the  deed  was  thereafter  and  still  re- 
mained registered  with  defendant's  title  deeds  to  the  shares 
of  the  farm  Hoeko,  Bietfontein,  and  Weltevreden,  owned  by 
him.  That  thereafter  in  1890,  the  then  owners  of  lots  3,  5, 
6,  and  7  of  Weltevreden  divided  between  them  the  right  to 
the  said  water.  That  one  Barker,  then  owner  of  part  of  lot  7, 
was  awarded  a  turn  of  4^  hours  at  6  a.m.  on  Mondays,  and 
at  10.30  A.M.  the  turn  of  water-leading  for  land  now  owned 
by  plaintiffs  commenced.  That  this  subdivision  of  water 
was  still  observed.  That  thereafter  defendant  acquired  five* 
sixths  of  Barker's  water  right  equivalent  to  a  turn  of  3|  hours 
from  6  A.M.  on  Mondays,  and  plaintiff,  C.  J.  Nel,  acquired 
the  remaining  |  of  an  hour's  right  to  lead  water.  That 
plaintiffs  and  defendant  were  the  only  persons  interested  in 
the  water  dealt  with  by  the  deed.  That  by  reason  of  the 
premises,  the  defendant,  as  owner  of  lots  1,  2,  and  4  of 
Weltevreden,  was  entitled  to  use  the  water  aforesaid  on  the 
£Eirm  Weltevreden  from  Thursday  at  6  A.M.  till  Monday  at 
9.45  A.M.,  from  which  time,  and  during  the  continuance  of 
their  turn  of  water-leading,  until  Thursday  at  6  A.M.,  plaintiffs 
were  entitled  to  the  free  and  undisturbed  use  of  all  the  water 
upon  their  shares  of  Weltevreden.  Plaintiffs  contended  that 
it  was  the  duty  of  defendant  either  so  to  use  the  water  that 
the  full  flow  of  the  stream  might  cross  the  boundary  of  lot 
No.  5  (the  uppermost  lot)  at  9.45  a.m.  every  Monday,  or  else 
to  discontinue  the  use  of  the  w.ater  at  9.45  A.M.  on  Mondays 
at  the  same  spot  where  he  had  commenced  to  use  it  at  6  a.m. 
on  the  preceding  Thursday,  so  as  to  allow  plaintiffs  the  full 
and  undisturbed  use  of  the  stream  for  the  number  of  hours 
of  their  water^leading.  They  stated  that  defendant  had 
continually,  during  1895  and  1896  (a),  used  the  water  to 
which  he  was  entitled  as  owner  of  portion  of  Weltevreden, 
upon  his  portions  of  Hoeko  and  Bietfontein,  and  had  thereby 
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u^is.      prejudiced  plaintiffs  in  their  proper  use  of  the  water  on 
-  ^-      Welterreden ;  (fc)  commenced  his  turn  of  water-leading  at 
j^i.      or  near  the  boundary  of  lot  4  of  Weltevreden,  and  concluded 
Hei  M.  Dn  Toit  ^  q^  Hooko  near  the  mill  situated  thereon ;  (c)  failed  to 
remove  dams  and  obstructions  placed  by  bim  in  the  channel 
of  the  stream,  and  thus  compelled  plaintiff  to  dear  away 
the  obstructions  before  their  turn  of  water  could  be  utilised ; 
(d)  by  himself,  his  agents  and  servants  polluted  and  con- 
taminated the  water  by  washing  clothes  and  depositing  filth 
therein.    That  by  reason  of  such  wrongful  conduct,  plaintiffs 
had  suffered  damage  to  the  extent  of  £500. 
Plaintiffs  according  claimed — 

(a)  An  order  compelling  defendant  either  (1)  to  use  the 
water  during  his  turn  of  water-le£tding,  so  as  to  allow  the 
full  stream  to  flow  free  and  undisturbed  over  the  boundarv 
of  lot  No.  5  of  Weltevreden  at  the  commencement  of  plain- 
tiff' turn ;  or  (2)  to  return  the  full  flow  of  water  into  the 
course  by  which  it  runs  down  to  defendant's  land,  at  the 
same  spot  at  which  on  each  occasion  of  water-leading  he 
commenced  to  use  the  said  stream. 

(b)  An  order  interdicting  defendant  from  making  any 
UBe  upon  Hoeko  and  Bietfontein  of  the  water  which 
formed  the  subject  of  the  agreement  of  1st  February, 
1867. 

(e)  An  order  interdicting  defendant  by  himself,  or  his 
agents,  from  polluting  the  water  of  the  stream,  or  from 
placing  any  obstructions  therein  which  interfered  with  the 
free  flow  of  the  water  during  plaintiffs'  turn  of  water- 
leading. 

(d)  Payment  of  £500  as  damage. 

(e)  Alternative  relief  and  costs  of  suit 

The  following  is  the  material  clause  in  the  agreement  of 
the  1st  February,  1867  :— 

**  Now,  therefore,  the  appealers  do  hereby  agree  that  the  said  Johannes 
Jacobus  Kel,  or  his  heirs,  administraton,  or  assigns,  shall  have  the  free 
and  undisturbed  use  of  the  aforesaid  stream  of  water  coming  from  the 
said  mill  at  Hoeko  for  the  space  or  time  of  three  full  days,  that  is  to  say, 
from  Monday  morning  at  six  o'clock  until  Thursday  morning  at  six 
o'clock  in  each  and  every  week.  The  said  Johannes  Jacobus  Nel  shall  be 
bound  to  assist,  when  called  upon  by  the  appearer  of  the  first  part,  to 
clean  and  keep  in  repair  the  whole  length  of  the  watercourse  firom  the 
mill  to  ths  dwelling-house  of  the  said  Pieter  Comelis  du  Toit    In  oon- 
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Bideration  whereof  the  said  Pieter  Cornelis  du  Toit  doth  hereby  acknow-         i897. 

ledge  to  have  received  from  the  said  Johannes  Jacobus  Nel  the  sum  of      ^^^  ^; 

one  hundred  pounds  sterling  (£100)."  ,  •'!   3i. 

June  I. 

Defendant,  in  his  plea,  admitted  that  the  stream  referred  Nei  w.  dq  Toit. 
to  by  plaintiffs  had  for  many  years  been  diverted  at  the  spot 
mentioned,  and  said  that  when  he  entered  into  occapation 
of  Weltevreden  in  1859,  the  water  was  diverted  at  that  point, 
and  that  there  was  also  a  dam  on  the  farm  Weltevreden,  and 
that  a  stream  of  water  was  taken  at  the  said  point  for  the 
joint  use  of  himself  and  J.  J.  Nel,  as  owners  of  portion  of 
Weltevreden.  That  in  1867,  the  furrow  from  the  dam 
mentioned  by  plaintiff  was  continued  from  the  boundary 
of  Bietfontein  to  a  sluice  on  Weltevreden,  where  the  furrow 
joined  the  water  taken  out  of  the  dam  he  mentioned,  and  it 
was  arranged  between  him  and  J.  J.  Nel  that  the  water 
should  be  taken  out  of  both  dams  at  the  same  hour.  That 
before  that  the  agreement  of  the  1st  February,  1867,  was 
entered  into,  and  defendant  said  that  during  and  since  1867 
and  up  to  action  brought,  he  had  at  all  times  turned  off  and 
used  the  water  of  the  said  stream  at  any  point  below  the 
mill  as  might  suit  his  convenience,  but  without  interfering 
with  the  rights  of  J.  J.  Nel,  or  plaintiffs  under  the  agree- 
ment. He  denied  that  he  at  any  time  acquired  five-sixths 
of  the  water-rights  of  Barker,*[or  that  he  had  made  any 
agreement  to  that  effect  with  Barker.  He  said  that  plain- 
tiffs were  entitled  to  the  use  of  the  water  secured  to  them 
by  the  agreement  of  1867,  as  modified  by  the  subsequent 
agreement  with  Barker  and  others,  and  that  they  had  at  all 
times  enjoyed  that  use  without  hindrance  from  him.  He 
denied  that  there  was  any  agrement  whereunder  he  was 
bound  to  deliver  the  water  across  the  boundary  of  lot  5  at 
9.45  A.M.  on  Thursdays,  or  that  he  was  bound  to  discontinue 
the  use  of  the  water  at  the  same  spot  where  he  had  com- 
menced to  use  it  at  6  a.m.  on  the  preceding  Thursday.  He 
claimed  that  subject  to  plaintiffs'  rights  under'the  agreement 
of  1867,  he  was  entitled  to  use  the  water  of  the  stream  at 
any  spot  that  he  thought  proper,  or  at  any  spot  on  his  pro- 
perty, including  the  farms  Hoeko  and  Bietfontein,  and  that 
he  had  lawfully  done  so  during  and  since  1867.  He  denied 
that  he  had  damaged  plaintiffs  in  their  rights  in  any  way 
with  regard  to  the  user  of  the  water  of  tlie  stream,  and 
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im.        accordingly  prayed  for  the  dismissal  of  plaintiffs'  daim  with 

»t   2»-       oosts. 

31. 

Jane  i!  For  a  claim  in  recouyention,  he  said  that  between  1892 

Nei«.DuToit  and  action  brought,  and  particularly  on  two  occasions  in 
1892  and  in  1895  and  1896,  plaintiffs  had  trespassed  on  his 
part  of  Weltevreden,  and  had  unlawfully  broken  certain 
dams,  destroyed  a  sluice  and  a  portion  of  a  vineyard,  and 
claimed,  therefore,  £100  damages. 

Plaintiffs,  in  their  plea  in  reconvention,  stated  that  they 
only  entered  upon  defendant's  portions  of  Weltevreden  to 
remove  obstructions  in  the  channel  by  which  their  water 
flowed  down  to  them,  as  they  had  a  right  to  do,  and  inflicted 
no  damage  upon  the  plaintiff  or  his  property. 

Voluminous  evidence  was  led  on  the  case,  but  as  the  Court 
held  that  the  contract  of  February  1st,  1867,  was  still 
binding,  and  that  the  main  question  was  its  interpretation, 
it  is  not  necessary  to  set  forth  the  evidence  here.  The 
evidence  generally  supported  the  plaintiffs'  claim  in  con- 
vention, except  that  the  evidence  as  to  pollution  was  not 
very  clear,  and  defendant  did  not  claim  any  right  to  pollute, 
and  stated  he  had  always  stopped  his  bijwoners  from 
polluting. 

With  regard  to  the  claim  in  reconvention,  the  main 
trespass  complained  of  took  place  in  1892,  when  plaintiffi 
with  thirty-one  men  went  up,  as  they  said,  to  remove  an 
obstruction  in  the  channel,  and  defendant  appeared  on  the 
scene  with  thirty  men  to  resist,  as  he  said,  the  breaking  of 
the  sluice,  and  a  "  pitched  battle  "  took  place  between  the 
rival  parties,  the  plaintiffs'  party  gaining  the  day,  and 
ensuring  the  free  passage  of  the  water.  Defendant  in  the 
course  of  the  conflict  was  pushed  into  the  water  by  one 
of  plaintifib'  party.  After  this  conflict,  defendant  did 
nothing,  and  the  matter  was  left  in  abeyance.  There  was 
also  evidence  of  the  occasions  in  which  plaintiffs  and  their 
men  had  gone^  up  for  siinilar  purposes,  but  no  conflict  took 
place. 

Innes,  Q.C.  (with  him  MoUeno),  for  plaintiffs. 
[De  Villibrb,  C.J. :  Mr.  InneSy  you  need  not  now  argue 
on  the  claim  in  convention.] 

As  to  the  claim  in  reconvention  then,  pUintiffs  claim  a 
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right  to  the  use  of  the  water  on  every  Monday^  and  they        isn. 
say  they  only  went  upon  defendant's  farm  to  clear  the        ..  ^9- 
channel  so  as  to  allow  their  water  to  flow  down.    Perhaps  on      Jinej, 
some  occasions  the  plaintiffs  and  their  servants  did  not  act  ^^  ^-  ^o.  wt. 
within  their  strict  legal  rights,  but  they  did  not  commit  any 
substantial  trespass.    Defendant  has  lain  by  for  five  years. 

Plaintiff  in  the  claim  in  convention  will  be  satisfied  with 
an  order  upon  defendant  in  terms  of  claim  a  (2)  of  the 
declaration. 

Sdireinery  Q,C.  (with  him  SearUy  Q.O.,  and  MeOregor\ 
appeared  for  defendant  in  the  suit. 

Searle,  Q.O. :  Plaintiffs'  claim  is  fourfold^  but  the  main 
one  depends  upon  the  contract  of  1867.  There  is  no  evidence 
of  pollution  or  obstruction,  and  the  Court  will  not  grant  aa 
interdict  because  of  isolated  washing  in  the  stream,  which 
was  stopped,  or  because  once  or  twice  offsil  was  found  iu 
stream,  as  this  is  shown  to  be  quite  unintentional^  and  claim 
for  interdict  and  damages  is  only  accessory  to  main  issue. 
By  the  contract  of  1867,  defendant  is  entitled  to  water  of 
stream  between  Thursday  and  Monday  of  each  week,,  and 
can  as  upper  proprietor  use  it  when  he  wishes.  There  is 
nothing  in  contract  to  prevent  this  or  to  limit  defendant's 
customary  rights  as  upper  owner.  Plaintiffs  are  by  agree- 
ment entitled  to  use  of  water  for  three  days  a  week,  and  as 
long  as  defendant  allows  the  water  to  flow  down  there,  it  does 
not  matter  where  he  uses  it  up  to  then«  If  he  has  to  ensure 
its  being  on  boundary  of  lot  5  of  Weltevreden  on  Monday 
as  claimed,  the  result  will  be  that  defendant  will  not  have  a 
full  four  days'  flow. 

[Db  Villiebs,  C.J. :  There  is  nothing  in  contract  about 
defendant  [having  a  full  four  days'  flow,  only  that  plaintiffs 
are  to  have  the  water  for  three  days.} 

Sut  the  contract  only  means  that  defendant  was  to  allow 
the  water  to  flow  past  the  mill  undisturbed  for  three  days  a 
week,  and  this  he  has  donow  The  evidence  shows  that  old 
Hans  Nel  has  used  the  water  at  the  mill  since  1867,  and  this 
user  should  be  looked  to. 

[Db  Villiebs,  C.J. :  As  the  contract  is  registered  against 
the  title  deeds,  only  prescription  could  alter  it,  and  time  for 
that  has  not  elapsed.] 

Defendant  is  entitled  to  substantial  damages  for    the 
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1897.        trespass^  especially  coDsidering  that  plaintifib  have  taken  the 
*  H  39'.      law  into  their  own  hands. 

„     31. 
June  1. 

2?ei  t>f .  Dn  Toifc     De  V1LLIBR8,  C. J. :    This  case  has  taken  a  considerable 
time  and  a  great  deal  of  evidence  has  been  taken,  but  the 
real  questions  in  dispute  between  the  parties  appear  to  be 
very  simple  and  easy  of  decision.    The  first  question  arises 
out  of  the  construction  of  a  contract    Tiiat  contract  has 
been  duly  registered,  and  there  is  no  question  as  to  knowledge 
thereof.    Both  the  defendant  and  the  plaintiff  had  full 
knowledge  of  the  terms  of  the  c(mtract.    By  that  contract 
it  was  agreed  that  Johannes  Nel  or  his  heii^s,  administrators, 
or  assigns,  should  have  the  free  and  undisturbed  use  of  a 
certain  stream  of  water  for  the  space  or  time  of  three  full 
days,  i.e.  from  Monday  at  six  o'clock  until  Thursday  at  six 
o'clock  in  each  week.    The  terms  of  this  contract  were  as 
clear  as  any  contract  could  be.    Now  what  has  the  defendant 
done  ?    He  takes  the  water  at  a  point  near  to  the  plaintiff's 
boundary  when  his  time  of  water-leading  begins.    When  the 
plaintiffs'  time  of  the  water-leading  begins,  the  defendant  lets 
in  the  water,  but  at  a  point  considerably  higher.    The  result  is, 
undoubtedly,  that  for  the  full  space  of  three  days  the  plaintiff 
does  not  receive  free  and  undisturbed  use  of  the  water. 
Now,  strictly  according  to  the  construction  of  this  contract, 
I  am  of  opinion  that  the  plaintiff  is  entitled  that  the  water 
should  reach  him  at  the  appointed  time,  and  at  the  appointed 
time  the  water  may  be  taken  away  at  the  boundary.     But 
the. plaintiff  is  prepared,  according  to  his  declaration,  to 
forego  that  right  because  he  claims  an  alternative,  and  the 
alternative  claim  is  this,  that  the  defendant  be  compelled  to 
return  the  full  flow  of  the  said  stream  at  the  same  spot 
where  he  had  previously  taken  it  to  lead  off.    Now,  in 
my  opinion  the  plaintiff  is  fully  entitled  to  that  relief  at 
all  events,     Under  the  contract  he  is  entitled  to  a  full 
stream  for  three  days.    I  am  clearly  of  opinion,  therefore, 
that  the  plaintiff  is  entitled  to  the  relief  sought  for  in 
clause  2,  and  there  must  be  an  order  compelling  the  defen- 
dant to  return  a  full  flow  of  the  said  stream  as  prayed.    As 
to  the  pollution  of  the  water,  no  doubt  there  has  been  a 
certain  amount  of  pollution  of  the  water,  but  it  appears  not 
to  have  been  intentional,  and  there  is  no  assertion  of  right 
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OQ  the  part  of  the  defendant  to  make  any  pollation,  and  J""- 
therefore  I  do  not  see  that  any  good  purpose  would  be  >*  ^* 
served  by  granting  an  interdict  There  is  no  assertion  at  all  J^i- 
of  a  right  to  pollute  the  water,  and  I  have  no  doubt  that  the  ^^  ^  nuToit 
defendant  in  future  will  be  careful  not  to  allow  stable  refuse 
to  go  into  the  stream.  As  to  damages,  Mr.  Searle  has  laid 
considerable  stress  upon  the  fact  that  for  a  considerable 
number  of  years  the  use  of  the  water  has  been  in  the  way  in 
which  the  defendant  says  he  is  entitled  to.  That  is  no  reason 
for  altering  the  construction  of  the  contract,  even  if  the  full 
period  of  prescription  has  passed.  But  the  full  period  of 
prescription  has  not  yet  passed,  and  the  plaintiff  is  now 
entitled  to  have  this  contract  carried  into  effect.  But  I  do 
not  think  that  the  plaintiff  is  now  entitled  to  claim  any 
damages.  It  is  sufiScient  for  his  purpose  that  there  should 
be  this  declaration  of  right.  Then  we  come  to  the  claim  in 
reconvention,  and  it  strikes  me  that  the  defendant  did  not 
attach  very  great  weight  to  the  claims  which  he  now  raises, 
seeing  that  he  has  been  lying  by  for  several  years  since  the 
plaintiff  committed  the  main  trespass  of  which  complaint  is 
made.  There  has  been  some  amusement  caused  by  the 
evidence,  and  fortunately  no  injury  was  done,  but  at  the 
same  time  I  think  that  the  Court  ought  to  make  it  clearly 
known  that  no  person  ought  to  take  the  law  into  his  own 
hands  in  the  way  in  which  the  plaintiff  has  done  here. 
Fortunately  it  did  not  end  in  serious  trouble,  but  it  might 
have  done,  and  the  proper  course  for  the  plaintiff  to  have 
taken  was  to  come  into  Court,  and  not  to  bring  twenty  or 
thirty  men  to  assist  him  in  forcibly  carrying  into  effect  what 
he  thought  were  his  rights.  Although  some  years  have 
elapsed,  I  think  the  defendant  is  entitled  to  some  damages, 
and  we  are  of  opinion  that  judgment  for  £10  will  be  sufficient. 
Then  comes  the  more  important  question  of  costs.  I  certainly 
think  that  the  costs  of  witnesses,  who  have  been  called  for 
the  purpose  of  supporting  the  claim  in  reconvention,  ought 
to  be  paid  by  the  plaintiff,  but  for  the  rest  all  the  other 
costs  should  be  paid  by  the  defendant.  Judgment  will 
therefore  be  for  an  order  in  terms  of  prayer  a  (2),  with  costs, 
excepting  the  costs  of  witnesses,  called  to  substantiate  the 
claim  in  reconvention.  Then,  as  to  the  claim  in  reconven- 
tion, judgment  for  the  defendant  for  £10  damages,  with 
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,1^^      costs  of  witnesses  called  for  the  purpose  of  substantiating 


•»  f'      the  claim  in  reconvention. 


JUM  1. 

Hal  •«.!)■  ToK.     BwWAMAH  and  Maasdorp,  J  J.,  coucurred. 

Judgment  accordingly. 

[PUIntUii'  Attomeyt,  Badks  k  SrrAimtti,         1 
Oefindaaffl  AUonejB,  Yam  Zyl  *  BunsniKi.  J 


Bhoode  v8.  Jeftha. 

MagtHrate^s  Court — Warrant  to  Sue — Witnesses — 

Act  No.  10, 1879. 

A  warrant  to  sue  in  the  Court  of  Besident  Magistrate  does  not 
necessarily  require  to  he  witnessed,  though  the  derh  of  the 
Court,  "before  issuing  a  summons,  may  require  the  signature 
or  mark  of  the  person  granting  the  same  to  be  attested  by 
two  competent  witnesses. 

jj^-j^  This  was  an  appeal  against  the  decision  of  the  Resident 

AioodeM.  Magistrate,  Wynberg.  The  plaintiff  sued  the  defendant  for 
Jtfiba.  £3  damage  caused  by  the  plaintiff's  dogs,  which  had  killed 
a  pig  belonging  to  the  plaintiff.  Exception  was  taken  that 
the  power  of  attorney  to  sue,  which  was  signed  by  plaintiff 
with  her  mark,  was  only  witnessed  by  one  person,  and  the 
Magistrate  upheld  the  exception.  Against  this  judgment 
appeal  was  made. 

The  Besident  Magistrate's  reasons  for  decision  were: 
^^When  defendant's  agent  raised  the  exception  plaintiffs 
agent  applied  to  have  the  power  amended  in  accordance 
with  sect.  50  of  Act  20  of  1856,  to  which  he  specially 
drew  the  attention  of  the  Court,  and  requested  leave  to 
have  an  additional  signature  of  a  witness  added  to  the 
power,  which  was  dated  8  th  March,  1897.  Defendant's 
agent  objected  to  any  amendment  of  the  power  granted 
on  the  8th  March  last  The  Court  thereupon  refused  to 
allow  the  amendment  to  the  power  granted  on  the  8th 
March  last  as  applied  for,  and  upheld  the  exception  with 
costs." 
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Qrakcmi  for  the  appellant:  The  Magistrate  erred  in       i^t-^ 
requiring  two  witnesses.    By  Act  10  of  1879,  sect.  2,  the    m,;^^ 
mere  signature  or  mark  of  a  person  is  sufficient  for  a  power      JeWia. 
of  attorney,  but  certain  officers  may  require  farther  evidence 
of  authenticity  of  signature,  by  attestation,  etc* 

Benjamin,  for  the  respondent :  The  Magistrate  was  entitled 
to  ask  for  the  signature  of  two  witnesses  to  attest  the  power, 
as  "  any  other  person  "  in  sect  2  of  Act  10  of  1879  includes 
the  Magistrate,  before  whom  the  power  authorised  the  agent 
to  appear. 

[Buchanan,  Acting  C.J. :  Two  witnesses  were  ofiTered  by 
plaintiff,  who  was  present  in  Court  ratifying  the  proceedings.] 

Buchanan,  Acting  C.  J.,  said :  Under  Act  10  of  1879  it 
is  not  necessary  for  the  validity  of  a  power  to  sue  that  it 
should  be  witnessed ;  all  that  is  required  is  that  it  should 
be  signed  by  the  person  giving  the  same  with  his  ordinary 
signature  or  mark.  But  the  proviso  to  sect.  2  renders  it 
competent  for  the  official  who  is  required  to  act  under  it,  if 
he  chooses,  so  as  to  be  satisfied  as  to  its  authenticity,  to 
require  that  the  signature  or  mark  of  the  person  making 
the  same,  shall  be  attested  by  two  competent  witnesses. 
In  this  case  the  Magistrate's  clerk  was  satisfied  with  the 
authenticity  of  the  signature  to  the  power,  which  was 
signed  by  one  witness,  and  issued  the  summons.  On  the 
case  coming  on  for  hearing,  defendant's  agent  objected  to 
the  power  to  sue  on  the  ground  that  it  was  witnessed  by 
only  one  person.  Plaintiff  there  and  then  offered  to  supply 
a  second  witness,  which  was  refused.  In  any  case  the 
Magistrate  erred  in  this  matter.  If  he  held  that  two 
witnesses  were  necessary  he  was  wrong.  If  he  wanted  two 
witnesses  to  the  power,  though  it  is  difficult  to  understand 
why  he  should  when  the  plaintiff  was  in  Court  and  ratifying 
the  proceedings,  he  ought  to  have  accepted  the  offer  on  the 
day  the  case  was  heard.  The  appeal  will  be  allowed  with 
costs. 

Maasdobp,  J.,  concurred. 

Appeal  allowed  accordingly  with  costs,  and  case  remitted 
for  trial  on  the  merits. 

[Appellants  Attorney,  D.  Tehnant.  Jr.  1 
Brtpondent's  Attorney,  C.  W.  Herold.  J 


lAwrenoe. 
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Soekeb's  Exeoutobs  v8.  Lawbekce. 

Magistrate's  Court — Partnership— Eosecutors — Bight  te  Sue. 

Two  personSy  who  had  been  trading  together,  died,  and  the 
executors  of  ea/ih  partner  joined  in  suing  for  a  partner- 
ship debt.  Exception  taken  to  their  want  of  capacity 
overruled. 

1897.  This  was  an  appeal  against  the  decision  of  the  Assistant 

—  Besident  Magistrate  of  Cape  Town.  The  plaintiffs  (the 
Execatonof.  executoFS  of  Sookor  Bros.)  sued  the  defendant.  Lawrence, 
for  the  sum  of  £27,  with  interest  from  February  29th,  1896, 
the  balance  due  on  a  certain  acknowledgment  of  debt  for 
£45,  of  which  £18  had  been  paid,  made  in  connection  with  a 
purchase  by  the  defendant  from  the  plaintiffs  of  a  Scotch  cart, 
two  horses,  and  harness.  The  document  sued  on  set  forth  that 
defendant  acknowledged  to  have  purchased  from  Soeker 
Bros,  the  cart  and  horses  for  £45,  to  be  paid  in  instalments 
of  £5  per  month,  the  cart  and  horses  to  remain  the  sellers' 
property  till  all  instalments  have  been  paid,  and  that  on 
failure  of  any  instalment  the  whole  amount  shall  become 
due  at  once,  and  the  sellers  may  take  possession  of  the  cart 
and  horses,  dispose  of  the  same,  and  deduct  the  unpaid 
balance. 

Defendant  raised  two  exceptions  before  the  Besident 
Magistrate : 

1.  It  is  impossible  that  the  parties  named  can  be  **  exe- 
cutors of  the  firm  of  Soeker  Bros."  The  action  should  have 
been  brought  in  the  name  of  the  cessionaire  of  the  debts  due 
to  the  partnership,  his  heirs,  executors,  or  assigns.  Partner- 
ship was  dissolved  at  the  death  of  one  or  other  of  the 
parties. 

2.  The  document  sued  on  is  not  a  liquid  document  or 
acknowledgment  of  debt  so  called,  but  a  contract  under 
which. the  late  firm  of  Soeker  Bros,  had  certain  rights  to  sell 
and  dispose.  They  cannot  possibly  sue  defendant  until  they 
have  either  sold  as  agreed  or  have  been  refused,  let,  or 
hindered  in  so  doing  by  the  defendant. 

The  Besident  Magistrate  upheld  the  exceptions.  Plaintifis 
now  appealed. 
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OYdham,  ht  the  appellants.  j^^^-^ 

There  was  no  appearance  for  the  respondent*  soekei's 

Execatora  of. 

Buchanan,  Acting  C.J. :  Both  of  the  exceptions  taken  ^^"^""^ 
in  the  Conrt  below  are  untenable*  The  debt  was  dae  to  two 
persons  trading  together,  and  these  two  persons  having  died, 
their  executors  sued,  as  they  were  clearly  entitled  to  do.  As 
to  the  sammons  not  stating  that  one  of  the  instalments  had 
not  been  paid,  the  document  sued  on  and  annexed  to  the 
summons  clearly  showed  that  £18  only  had  been  paid, 
leaving  £27  to  be  paid,  and  that  this  amount  was  also 
overdue.  On  both  points  the  appeal  must  be  allowed  with 
costs,  and  the  case  remitted  to  Besident  Magistrate  for  trial 
on  the  merits. 

Maasdobp,  J^  concurred* 

Appeal  allowed  accordingly,  with  costs,  and  case  remitted 
for  trial. 

[  AppelUuitsr  Attorneys,  Yam  Ztl  &  Btnssniifi.] 


COBPORATION  OF  MaNOHESTEB  V8.  PeBKINS  GbAHAM 

&  Co.,  Limited,  and  Others. 

Letters  of  Bequest — Evidence -^Smt  Pending  in  England-^ 

48  (&  49  Viet.  e.  74. 

The  Court  appointed  a  Commissioner  to  take  evidence  of  certain 
persons  resident  in  the  Colony ^  pursuant  to  Letters  of 
Bequest  directed  to  it  and  issued  by  the  Queen's  Bench 
Division^  High  Court  of  Justice^  England,  wherein  an 
action  was  pending  in  which  such  evidence  was  re- 
quired. 

Application  on  notice  to  respondents'  attorneys  for  an        nn. 
order  appointing  a  day  on  which  the  evidence  of  certain      J^*- 
specified  witnesses  resident  in  Cape  Town  could  be  taken,  ^^h^Smot^ 
pursuant  to  Letters  of  Bequest  issued  for  the  purpose  by  the  o^HiuLmACo^ 
High  Court  of  Justice  in  England  (Queen's  Bench  Division)   ^''oiiieiB. 
to  the  Supreme  Court,  in  a  suit  between  the  Mayor,  Alder- 
men  and   Citizens  of  Manchester,  England,  and  Perkins 
Graham  &  Co.,  and  Others.    The  Letters  of  Bequest  were 
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Junes. 


Otben. 


signed  by  tbe  Lord  Chief  Justice  and  dated  12di  April, 
corp^on  of  1897,  and  had  been  received  by  the  Begistrar  of  the  Supreme 
w*^!rt?S  Court  The  Letters  of  Bequest  were  in  the  form  given  in 
uSiSdfiSd*  Appendix  K,  p.  1109,  of  the  Annual  Practice  for  1889-90— 

Form  37b — a  procedure  which  ia  prescribed  by  0.  37,  r.  6a. 

See  Annual  Practice^  p.  612. 

Searle,  Q.C.y  for  applicants,  plaintiffs  in  the  action,  moved 
in  terms  of  the  notice  of  motion,  for  a  day  to  be  fixed  ibr 
bearing  the  evidence  and  for  the  summoning  of  the  wit- 
nesses. The  English  Bules  of  Court,  0.  37,  r.  6a,  laid  down 
an  alternative  method  to  a  Commission  issuing,  viz.,  by 
Letters  of  Bequest. 

[Buchanan,  Acting  C.J.,  referred  to  48  &  49  Vict, 
ch.  74.  Sect  1  seems  to  contemplate  that  the  evidence  be 
taken  before  a  Commissioner  of  this  Court.] 

The  Letters  of  Bequest  contemplate  that  it  should  be 
done  either  by  a  Court  or  a  Commissioner,  as  the  Court  may 
direct. 

Schreiner,  Q.(7.,  for  respondents,  defendants  in  the  action, 
consented  to  the  appointment  of  a  Commissioner. 

The  Coubt,  at  the  suggestion  of  Counsel,  appointed 
Advocate  Buchanan  as  Commissioner  to  take  the  evidence 
required  on  June  28th,  authorised  the  Begistrar  of  the  Court 
to  issue  subpoenas  for  the  attendance  of  the  witnesses,  and 
ordered  the  evidence  to  be  sent  to  the  Begistrar  for  toms- 
mission  to  England. 

[l.ppIioMits*  Attoraeya,  Sgaklen  fr  Sttbet.  1 

SMpondenti'  Attorneys,  Faibbbidoe,  Abdebkb  k  Lavton.  I 


Jane  4. 

Webner  t«. 
fiuft. 


Webner  vs.  Bam. 

Magistrate's  Court — Jurisdiction — Lease—Bent 

The  jurisdiction  of  the  Magistrate's  Court  in  an  action  for  a 
month's  rent  is  not  ousted  by  the  fact  that  there  was  an 
u/ncompleted  agreem&rU  to  execute  a  lease  for  a  term  of 
yearSj  the  question  of  validity  of  the  agreement  not  being 
raised  on  the  pleadings. 

This  was  an  appeal  from  the  Court  of  the  Besident  Magis- 
trate of  Cape  Town.    The  plaintiff  in  the  Court  below  sued 


Bam. 
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for  £16,  being  QUe  month's  rent  of  a  certain  Btore  in  J;^\^ 
St.  Greorge's  Street.  The  plea  was  the  general  issue.  The  webn^ ««. 
nse  and  occupation  of  the  store  was  proved,  and  the  amount 
of  rent  was  agreed  to  be  paid,  but  it  transpired  that  there 
was  an  agreement  between  the  parties  that  a  lease  for  two 
years  should  be  entered  into  and  reduced  to  writing,  which 
had  not  been  done.  The  defendant's  agent  thereupon  ex- 
cepted to  the  Magistrate's  jurisdiction,  alleging  that  future 
rights  were  involved.  The  Magistrate  overruled  the  excep- 
tion, and  gave  judgment  for  the  plaintiff  with  costs.  The 
defendant  now  appealed. 

Oraham,  for  the  defendant,  did  not  deny  the  use  and 
occupation,  but  urged  that  the  dispute  between  the  parties 
as  to  the  alleged  lease  would  be  prejudiced.  If  the 
question  of  the  lease  was  raised,  rights  in  future  would 
be  bound :  Bertram  vs.  Wood  (10  Juta,  177) ;  Wiencmd  vs. 
Gddschmidt  (5  E.  D.  C.  p.  257). 

There  was  no  appearance  for  respondent. 

BuoHAHAN,  Acting  C. J. :  This  action  was  for  one  month's 
rent  for  the  use  and  occupation  of  certain  premises.  The 
summons  said  nothing  about  any  lease,  and  there  is  no 
special  plea.  Tlie  only  defence  set  up  is  the  general  issue. 
No  lease  was  ever  executed,  though  there  is  evidence 
to  show  a  conversation  as  to  entering  into  a  lease.  This 
decision  can  in  no  way  affect  the  validity  of  any  agree- 
ment, such  as  is  alleged  by  defendant.  The  appeal  must 
be  dismissed. 

Maasdobp,  J.,  concurred. 

Appeal  dismissed  accordingly. 

[AppellMit's  Attorney,  D.  Tswaiit,  Jb.] 
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Van  SctiALKWTK  vs.  Haitman. 

PMie  Streain^^Upper  and  Lower  Propridott — ^easonaUe 

User — Irrigation. 

An  upper  proprietor  ccmnot  justify  the  taking  of  all  the 
water  of  a  perennial  stream  for  irrigation  purposes^ 
where  the  Jtow  of  the  water  had  been  diminished  by  the 
increased  user  by  riparian  propridors  still  higher  up  on 
the  stream^  by  showing  thai  the  adual  quantity  so  taken 
by  him  was  not  greater  than  the  proportion  of  the  water 
of  the  stream  whieh  he  was  accustomed  formerly  to  use. 
Under  such  cirdumstances  the  upper  proprietor  must 
reduce  the  quantity  of  water  takeny  so  as  to  make  a 
reasonahU  user  of  the  stream  consistent  with  the  rights 
of  irrigation  in  the  lower  proprietors. 

A  long  established  mode  of  user  by  an  upper  proprietor  ^ 
whereby  the  surplus  water  taken  from  a  perennial  stream 
was  retu/med  through  the  channel  of  a  tributary  which 
joined  the  mmn  stream  behw  his  land  but  above  that  of 
the  complaining  lower  proprietor,  not  interfered  with. 

WW.         ^  Action  by  W.  J.  van  Schalkwyk  against  J.  S.  tianman  for 

^  36.'      an    order    interdictinfi:    defendant    from    interfering:    with 

•_J'      plaintiff's  rights  to  the  water  in  the  Prenchhoek  River, 

v»n  sciuikwyk  and  for  £100  as  and  for  damaires  sustained  by  reason  of 

defendant's  interference  with  such  rights. 

Plaintiff  in  his  declaration  alleged  that  he  was  the  owner 
of  the  fiEtmi  Zanddrift,  district  of  Paarl,  and  that  defendant 
owned  a  divided  portion  of  the  farm  Laborie,  in  the  same 
district.  A  perennial  stream,  the  Frenchhoek  Biver,  flows 
over  Laborie,  then  over  other  farms  and  thereafter  over 
2ianddrift.  Defendant's  share  of  Laborie  was  situated  on  the 
eastern  bank  of  the  river,  and  another  perennial  stream 
crosses  defendant's  share  and  joins  the  Frenchhoek  Biver  at 
a  point  between  the  farms  of  the  plaintiff  and  defendant. 
That  ever  since  1839  plaintiff  and  bis  predecessors  in  title 
had  led  water  out  of  the  Frenchhoek  Biver  by  means  of 
a  dam  on  the  farm  Cabriere,  and  a  water-furrow  from  the 
said  dam.  The  dam  was  above  plaintiff's  farm,  but  below 
defendant's  in  the  course  of  the  stream,  and  plaintiff  claimed 


215 

that  he  was  entitled  to  continue  such  user.    That  at  divers        i^. 
times  between  February  1st  and  May  13th  of  1897,  the       _«   2«- 
defendant  by  means  of  a  dam  placed  in  the  stream  where  it         >»    *- 
passes  his  property,  led  out  all  the  water  which  he  used  for  ^JJ*  hmSST* 
irrigation  of  his  pasture  lands  in  such  a  way  that  the  water 
could  not  after  such  use  flow  btick  into  the  channel  of  the 
riven     That  by  reason  of  defendant's  wrongful  conduct, 
plaintiff  was  deprived  of  a  reasonable  use,  or  of  any  use 
of   the   water,  and   was    deprived  not  only  of  water  for 
irrigation,  but  also  for  distilling  purposes  imd  domestic  use, 
and  had  thereby  sustained  damage  to  the  extent  of  £100. 

He  accordinorjy  claimed  (a)  payment  of  such  damages,  (h) 
an  order  interdicting  defendant  from  interfering  with  his 
(plaintiff's)  use  of  the  water,  as  it  had  been  used  by  him  and 
his  predeceiiS'tr-s  (e)  an  order  interdicting  defendant  from  so 
using  the  water  for  irrigation  ea  to  make  it  impossible  for 
the  water  to  return  to  the  channel  of  the  river,  (d) 
alternative  relief  with  costs  of  suit. 

Defendant  in  his  plea  stated  that  plaintiff's  farm  was 
also  called  Paulina's  Dal,  and  defendant's  farm  Eeur  Vallei, 
which  consisted  of  two  portions  of  the  original  farm  Laborie, 
one  of  which  he  purchased  from  his  father  in  1849,  and  the 
other  of  which  he  subsequently  purchased  from  his  father's 
executors.  He  received  transfer  of  both  on  3rd  September, 
1862.  He  said  that  the  Frenchhoek  River  flowed  over 
several  other  properties  before  reaching  Laborie,  and  that 
the  other  perennial  stream  referrrd  to  by  plaintiff  joins  the 
river  at  a  point  on  the  farm  Gabriere  above  his  farm,  and 
above  the  place  where  plaintiff  diverts  water  from  the 
Frenchhoek  Biver.  Defendant  denied  knowledge  of  the 
date  when  plaintiff  and  his  predecessors  first  led  out  water 
from  the  dam,  and  did  not  admit  that,  even  if  they  had 
used  the  water  as  alleged  since  1839,  plaintiff  had  acquired 
any  prescriptive  right  against  defendant  to  continue  to  use 
any  more  water  than  a  reasonable  share  as  lower  riparian 
proprietor  and  subject  to  defendant's  rights.  That  for  a  long 
time,  anterior  to  1849,  there  had  existed  and  still  existed 
on  the  Frenchhoek  Biver,  during  all  dry  seasons,  a  dam  on 
defendant's  share  of  Laborie,  by  which  nearly  all  the  water 
had  been  and  was  diverted  from  the  river  in  times  of  scarcity* 
and  that  from  the  dam  a  furrow  had  been  anl  was  led  taking 

Vol.  XIV.— Paut  II.  R 


216 

i8»v.        snch  water  across  defendant's  portion  of  Laborie«   More  than- 
j"De*5*      thirty  years  before  the  action  this  water  had  been,  at  a  point 
»»  ^      on  the  above  furrow,  diverted  from  its  previous  course  by  a 
v»n  schaikwyk  water-fuHTOw  to  defendant's  homestead,  £:ardens,  orchards, 
and  cultivated   lands,  and  during  the  period  since  then 
defendant  bad  at  all  times  enjoyed  the  reasonable  use  of 
such  diverted  water  for  domestic,  irrigating,  cultivating, 
and  distilling  purposes,  after  which  so  much  of  the  water 
as  remained  had  not  returned  directly  to  the  Frenehhoek 
River,  but  had  flowed  into  the  other  perennial  stream  above 
referred  to.    Defendant  denied  that  in  1897  or  at  any  other 
time  be  had  used  or  claimed  to  use  the  water  so  led  for 
irrigating  his  pasture  lands.     He  claimed  the  right  reason- 
ably to  use  the  water  as  he  had  done  for  more  than  thirty 
year<a,  and  said  that  in   1897  he  used  the  water  only  in 
accordance  with  such  right,  but  that  the  supply  of  water  in 
his  dam  at  scarce  times  in  recent  years  had  been  diminished 
by  reason  of  increased  cultivation  by  upper  riparian  owners. 
He  stated  that  he  did  not  divert  or  use,  save  for  domestic 
purposes,  any  water  from  the  other  perennial  stream,  which 
flowed  down  for  the  use  of  plaintiff  and  lower  riparian  owners, 
and  that  plaintiff  had  other  sources  of  water  supply  for  his 
farm.     He  accordingly  prayed  that  plaintiff's  claim  might 
be  dismissed  with  casts.     Plaintiff  in  his  replication  joined 
issue  generally. 

Considerable  evidence,  documentary  and  oral,  was  led 
from  which  it  appeared  that  the  Frenchhoek  River,  a 
perennial  stream,  taking  its  rise  in  the  mountains  above 
the  farm  of  one  £riel,  flowed  over  the  said  property  and 
through  other  farms,  down  to  and  over  the  farm  Laborie, 
thence  onwards  over  succeeding  properties  till  it  reached 
the  plaintiff's  farm  Zanddrift.  The  riparian  proprietors 
as  a  rule  obtained  their  '^  drink  "  water  from  springs  on 
their  own  ground,  but  for  farming  purposes  they  led  water 
out  of  the  river  by  means  of  dams  and  furrows.  These 
dams  were  of  the  temporary  character  common  in  this 
Colony,  and  are  washed  away  by  the  stream  when  in  winter 
flood,  and  restored  in  summer  when  the  flow  of  water 
slackens.  The  farm  Laborie  extended  on  both  sides  of  the 
river,  and  formerly  belonged  to  defendant's  father.  By 
purchases  made  in  1849  and  in  1862,  the  defendant  became 
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the  owner  of  the  portioD  of  the  farm  on  the  eastern  side  of      ,t»^- 

the  river.    From  the  year  1778,  as  appeared  from  a  decision        ••  »«• 

of  the  old  Court  of  Landdrost  and  Heemraden,  a  dam  on         »    *• 

KrieFs  farm  fed  a  fiurrow  on  the  western  side  of  the  river,  ^JJ*  hJJuiimu  ^ 

which  farm  supplied  the  two  intermediate  farms  and  Lahorie 

with  water  for  farming  purposes.    The  old  homestead  and 

cultivated  lands  of  Laborie  were  situated  on  this  western 

part  of  the  farm,  and  they  were  still  supplied  with  water 

from  this  source.    On  the  eastern  side  water  was  led  out 

from  a  dam  near  the  upper  boundary  of  Laborie  for  the 

purpose  of  working  a  mill,  the  furrow  from  the  dam  running 

near  the  river,  and  after  passing  the  mill,  and  serving  a 

second  mill  on  the  next  farm.  Champagne,  returned  the 

water  to  the  river.    Both  these  mills  had  long  since  been 

dismantled,  and  the  lower  part  of  the  farrow  became  broken, 

and  fell  out  of  us^e.    The  only  cultivation  on  this  side  of  the 

river  in  former  time  was  of  some  patches  of  garden  used  by 

the  coloured  people  on  the  farm,  remains  of  which  gardens 

still  existed.    After  the  defendant  purchased  the  eastern 

portion  of  Laborie,  he  built  thereon,  and  planted  vineyards 

and  orchards  and  made  gardens,  which  year  by  year  he 

enlarged.     Owing  to  the  moist  nature  of  his  ground,  the 

defendant  did  not  require  to  irrigate  his  vineyards;  but 

to  supply  his  orchards  and  gardens  he  led  water  out  of 

the  river  from  the  old  dam,  using  a  portion  of  the  old  mill 

furrow,  and  making  a  new  furrow  to  his  cultivated  lands* 

The  water  so  led  out,  after  passing  the  new  homestead,  was 

not  returned  to  the  river,  but  the  surplus  not  used  found  its 

way  into  a  tributary  which  joined  the  Frenchhoek  Biver 

some  considerable  distance  below  bis  property,  but  above 

the  dam  from  which  the  plaintiff  obtained  his  water  supply. 

From  time  to  time  the  several  farms  along  the  Frenchhoek 

Biver  were  subdivided,  large  extents  of  land  were  brought 

into  cultivation,  more  and  more  water  was  used  by  the  upper 

proprietors,  and  less  and  less  water  found  its  way  down  the 

river.      Defendant's    farm    was    only  about    twenty-seven 

morgen  in  extent,  and  though  recently  he  had  planted 

additional  vineyards,  he    had    not    to    any  great  extent 

increased  his  gardens  and  orchards  during  the  last  twenty 

years.      As  the  perennial  stream    above  referred  to  ran 

through  defendant's  farm,  and  as  there  were  springs  on 

R  2 
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^f-       his  own  ground,  he  did  not  require,  and  indeed  would 
y.  36.      not  use  the  riyer  water  for  drinking.    The  river  water 
»»   ^      was  used  by  him  for  irrigation  purposes  and  for  distilling. 
^!?  a^I!J^  Until  recently  there  was  sufficient  water  in  the  river  to 
supply  defendant's  needs  without  his  taking  the  full  flow, 
and   he  allowed  the  remainder  of  the  water  to  run  down 
in  the  river-bed.    But  owing  to  the  farmers  above  taking 
more  water,  the  flow  to  his  farm  had  gradually  diminished, 
and  this  year  being  an  unusually  dry  season,  for  the  first 
time  he  found  it  necessary  to  take  all  the  water  in  the 
river.      Even   though    diverting    all    the  water,  the   de- 
fendant stated  that  he  had  not  sufficient  for  his  require- 
ments, and  that  his  orchard  and  gardens  had  suffered  in 
consequence. 

Innes,  Q.C  (with  him  Cloee),  for  the  plaintiff:   Plaintiff 
claims  a  reasonable   share  of  the  water,  and    says  that 
defendant  has  in  1897  at  times  not  allowed  him  any  use 
of  water  at  alL    Defendant's  claim  is  inconsistent.     He 
first  denies  a  claim  to  all  the  wat^r,  and  then  says  that 
for  more  than  thirty  years  he  has  used  nearly  all.    Defen- 
dant signed  the  agreement,  in  1867,  of  division  of  water  at 
Eriel's  dam,  and  did  not  then  claim  this  right  he  now 
does.    Cultivation  on  the  east  side  of  the  river  really  only 
began  after  the  furrow  was  made.    Defendant's  dam   has 
only  been  in  existence  twenty-eight  years,  while  Bouz's 
dam  on  the  farm  Champagne  appears  to  be  older,   but 
catches  little  water  now.    Plaintiff's  dam  on  Cabriere  gives 
him  the  right,  and  as  against  lower  owners,  to  use  all  the 
water  caught  in  it.     It  is  clear  that  in   February  and 
March,  1897,  plaintiff  had  no  water  and  suffered  considerable 
damage.    At  that  time  defendant  had  ample  water  in  his 
furrow,  and  he  used  more  water  than  his  reasonable  share 
as  riparian  owner.     He  has  no  registered  servitude  entitling 
him  to  such  water,  and  must  base  his  right  on  prescription. 
The  evidence  is  confli'^ting  as  to  whether  the  furrow  was 
made  in  1864  or  1868,  and  the  onus  being  on  defendant 
to  prove  the  date  of    his  furrow  being   made,  he    muiit 
discharge  this.    Even  if  the  prescriptive  period  has  elapsed 
since  then,  his  user  has  not  been  the  same  or  continoons. 
As  plaintiff  remonstrated  at  the  use  and  defendant  allowed 
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the  water  to  flow  down,  this  would  interfere  with  prescription,        i89»- 
as  it  was  not  allowed  as  a  matter  of  crace.     Increase  of      ,••  26. 
cultiYation  will  not  justify  the  taking  of  more  water  than         »»  *• 

before.  •  V»n  SohalJcwyk 

Schreiner,  Q,C.  (with  him  Graham)y  for  defendant :  'Defen- 
dant's dam  and  furrow  have  clearly  been  made  for  more  than 
thirty  years. 

[Buchanan,  Acting  C.J. :  The  Court  is  inclined  to  hold 
that  the  furrow  to  the  mill  was  made  more  than  thirty 
years  ago.] 

Also  for  that  time  the  dam  has  taken  all  the  water  it 
could  and  this  has  flowed  in  the  fiirrow.  So  the  artificial 
furrow  has  become  by  lapse  of  such  time  equivalent  to 
a  natural  stream  giving  riparian  rights :  Mylurgh  vs.  Van 
der  Byl  (1  Juta,  p.  360).  Defendant  must  admit  that 
Frenchhoek  River  is  a  perennial  stream:  Van  Eeerden  vs. 
Wiese  (1  Bucli.  App.  Cas.  p.  8).  Defendant  now  takes  less 
water  than  he  used  to,  and  only  takes  "  drink  "  water  from 
the  other  perennial  stream,  to  which  his  farm  is  also 
riparian.  Owners  above  defendant  should  have  been  joined 
as  defendants. 

InneSy  Q.O,,  in  reply :  It  was  not  necessary  to  join  the 
other  upper  owners,  as  they  either  take  only  a  reasonable 
share  or  none  at  all  from  this  river.  Myburgh  vs.  Van  der 
Byl  (1  Juta,  360)  decided  that  where  by  the  act  of  parties, 
in  that  case  on  one  farm  divided,  a  furrow  was  led  out  of  a 
stream,  that  furrow  became  as  between  them  as  good  as  a 
natural  stream  by  lapse  of  thirty  years,  and  not  that  a  man 
by  taking  out  a  furrow  on  his  own  farm  and  using  it  for 
thirty  years  made  that  a  perennial  stream.  If  there  is 
sufficient  water  to  be  shared  with  lower  proprietors,  defendant 
is  bound  to  allow  each  his  reasonable  share :  Hough  vs.  Van 
der  Menve  (Buch.  1874,  p.  148). 

Cur.  adv.  vulL 

Postea  (June  4). 

Buchanan,  Acting  C.J.,  after  summarising  the  facts  as 
given  above,  continued  :  Disputes  have  existed  between  the 
plaintiff  and  the  defendant  for  the  last  fifteen  years  as  to  the 
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J8M.        user  of  the  river  water.    It  is,  however,  only  the  total  diver- 
n  36.      gion  of  the  stream  from  the  1st  Febrttary  to  the  12th  March 

Jane  8.  ^  ^ 

»'  *-  last  of  which  the  plaintiff  complains,  and  for  which  he  claims 
^m,  Hmll^*'  damages,  and  to  prevent  which  he  prays  an  interdict  for  the 
future.  To  this  claim  the  defendant  pleads  the  use  for  up- 
wards of  the  period  of  prescription  of  the  dam  and  furrow  on 
his  land,  and  the  enjoyment  of  a  reasonable  use  of  the  water 
thereby  directed  for  domestic  purposes,  and  for  the  purposes 
of  irrigation,  cultivation  and  distillation;  and  he  asserts 
further  that  he  now  claims  no  more  than  the  right  reasonably 
to  use  the  water  as  he  has  used  the  same  for  thirty  years  and 
upwards.     Upon  this  plea  issue  is  joined. 

The  rights  of  riparian  proprietors  to  the  joint  use  of  a 
perennial  stream  have  been  settled  with  fair  accuracy  by  a 
series  of  decisions  of  this  C!ourt.  The  remarks  of  Lord 
Kingsdown  in  the  case  of  MUner  vs.  Oilmour  (12  Moore, 
P.  C.  131)  have  frequently  been  quoted  as  summarising 
the  principles  to  be  applied  in  these  cases.  His  Lordship 
said:  ''By  the  general  law  applicable  to  running  streams 
every  riparian  proprietor  has  a  right  to  what  may  be  called 
the  ordinary  use  of  the  water  flowing  past  his  land ;  for 
instance,  to  the  reasonable  use  of  the  water  for  his  domestic 
purposes  and  for  his-  cattle,  and  this  without  regard  to  the 
effect  which  such  use  may  have  in  case  of  a  deficiency  upon 
proprietors  lower  down  the  stream.  But,  further,  he  has  a 
right  to  the  use  of  it  for  any  purpose,  or  what  may  be 
deemed  the  extraordinary  use  of  it,  provided  he  does  not 
thereby  interfere  with  the  rights  of  other  proprietors,  either 
above  or  below  him.  Subject  to  this  condition  he  may  dam 
up  the  stream  for  the  purpose  of  a  mill,  or  direct  the  water 
for  the  purposes  of  irrigation.  But  he  has  no  right  to  inter- 
rupt the  regular  flow  of  the  stream  if  he  thereby  interferes 
with  the  lawful  use  of  water  by  other  proprietors,  and  inflicts 
upon  them  a  sensible  injury."  It  is  true  the  Privy  Council 
in  that  ease  was  dealing  with  the  Canadian  law,  but  these 
remarks  were  cited  with  approval  in  a  more  recent  case 
which  went  in  appeal  from  this  Court  in  regard  to  a  dispute 
which  had  arisen  in  this  very  neighbourhood,  viz.,  I%6 
Commissioners  of  the  Frenchhoeh  Municipality  vs.  Hugo  (I 
Ap.  C.  344).  The  distinction  here  noticed  between  the 
primary  or  ordinary  use  of  the  water  of  a  perennial  stream 
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and  of  the  secondary  or  extraordinary  ijse  waq  eleariy  drawn  w»y. 
in  onr  own  leading  case  of  Eougk  vs.  Van  der  Merwe  (Buch.  jjne^* 
S.  C.  Rep.  1874,  p.  148),  where  the  above-cited  passage  was  »»  ^- 
compared  with  the  Roman-Dutch  authorities.  As  to  the  ^JJJ  h^SuS^'' 
secondary  or  extraordinary  nse  of  the  water,  which  is  what 
we  have  to  deal  with  in  this  case,  it  was  laid  down  by  the 
present  Chief  Justice  (p.  155),  that  "  by  our  law  the  owner 
of  land  by  or  through  which  a  public  (ue.  perennial)  stream 
flows,  is  entitled  to  divert  a  portion  of  the  water  for  the 
purposes  of  irrigation,  provided,  firstly,  that  he  does  not 
thereby  deprive  the  lower  proprietors  of  sufficient  water  for 
their  cattle  and  for  domestic  purposes;  secondly,  that  he 
uses  no  more  than  a  just  and  reasonable  proportion  of  the 
water  consistently  with  similar  rights  of  irrigation  in  the 
lower  proprietors;  and  thirdly,  that  he  returns  it  to  the 
public  stream  with  no  other  loss  than  that  which  irrigation 
has  caused."  As  to  this  third  proviso,  as  between  the  parties 
to  this  suit,  considering  the  manner  of  user  of  this  water 
since  the  defendant  came  into  possession  of  his  portion  of 
Laborie,  and  since  he  made  the  furrow  by  which  he  diverted 
this  water,  in  my  opinion  the  defendant  sufficiently  complies 
with  the  requirements  of  the  law  if  he  returns  the  sui*plu3 
water  into  the  Frenchhoek  River  by  means  of  the  adjacent 
tributary,  admittedly  itself  a  perennial  stream,  and  one  which 
joins  the  main  stream  above  the  plaintifiTs  dam.  But  this 
leaves  the  question  still  open  whether  or  not  the  defendant 
is  entitled,  in  times  of  scarcity,  to  divert  all  the  water  running 
in  the  river.  Whether  or  not  the  law  could  be  made 
more  suitable  to  the  advanced  state  of  cultivation  is  a  ques- 
tion which  might  well  be  considered  by  the  Legislature,  but 
the  law  as  it  stands  is  clear.  This  water  is  not  required  by 
the  defendant  for  what  is  termed  the  ordinary  or  primary 
use.  The  evidence  shows  that  the  defendant  does  not  need 
or  use  this  water  for  drinking  purposes  or  to  water  stock. 
What  he  takes  it  for  is  for  farming  purposes.  This  being 
so,  according  to  the  authorities  cited,  which  have  been 
repeatedly  affirmed,  he  has  by  law  no  right  absolutely  to 
deprive  the  lower  proprietor  of  the  whole  flow  of  the  river, 
unless  indeed  he  can  establish  an  adverse  right  created  by 
prescription  or  otherwise.  In  his  plea  the  defendant  does 
not  claim  any  prescriptive  right  to  take  all  the  water  passing 
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\m.       his  land,  and  in  face  of  his  own  evidenee  such  a  right  could 
••  26.      ixot  be  maintained.    But  as  I  understand  his  case,  the  rifi:ht 

n «•      he  claims  is  the  right  to  take  as  much  water  now  as  he  was 

^JJJ  g^JSSf ^  fi^^^stomed  to  take  in  previous  years,  irrespective  of  the 
quantity  of  the  water  which  may  be  in  the  river.    If  the 
flow  of  water  is  sufficient  to  supply  this  quantity,  any  surplus 
may  go  down  to  the  lower  proprietors ;  if  it  is  insufficient^ 
then  be  claims  to  be  entitled  to  take  the  whole  of  the  water. 
And  it  is  the  user  of  the  water  in  this  manner  which  he 
maintains  to  be  a  reasonable  user  under  the  circumstances. 
AH  the  cases  show  that  what  constitutes  a  just  and  reason- 
able use  of  the  water  is  entirely  a  question  of  degree,  which 
depends  on  the  facts  of  each  particular  case.    It  seems  to 
me  obvious  that  where  no  adverse  right  absolutely  to  cut  off 
the  whole  flow  of  the  river  is  established,  that  the  quantity 
of  water  in  the  river  is  one  of  the  leading  circumstances  to 
be  considered  in  determining  on  a  reasonable  user.    The 
mere  fact  that  hitherto,  say,  a  third  or  a  half  of  the  flowing 
stream  has  been  sufficient  for  the  requirements  of  the  upper 
proprietor  cannot,  in  the  face  of  the  repeated  decisions  of 
this  Court,  justify  such  upper  proprietor  in  taking  the  whole 
of  the  stream  when  the  water  has  diminished  so  as  to  supply 
only  the  quantity  which  he  formely  diverted.     In  such  a 
case  the  upper  proprietor  is  not  in  law  entitled  to  have  his 
own  wants  supplied,  while  he  deprives  the  lower  proprietor 
altogether  of  any  supply.     When  it  is  a  question  of  the 
secondary  use  of  the  water,  both  parties  must  abate  equally. 
The  defendant  however,  in  his  evidence  tried  to  justify 
the  diversion  of  the  whole  of  the  stream  on  the  ground  that 
in  dry  seasons  the  flow  of  water  is  too  weak  to  be  of  any 
benefit  to  the  lower  proprietor.    It  is  difficult  on  the  evidence 
before  us  accurately  to  determine  the  quantity  of  the  water 
taken  by  the  defendant  during  February  and  March  last 
The  plaintiff's  attorney,  who  visited  the  locality  early  last 
March,  found  that  the  stream  running  out  at  defendant's 
dam  was  two  feet  wide,  and  from  four  to  six  inches  deep, 
according  to  flow,  which  was  very  sluggish.    Other  witnesses 
expressed  opinions  for  and  against  the  probabQity  of  such  a 
stream  being  sufficiently  strong  to  reach  plaintiff's  property. 
The  conclusion  I  have  come  to  on  the  evidence  on  the  whole 
is  that  the  water  would  reach  the  lower  proprietors  if  allowed 
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to  flow  free  at  defendant's  dam.  There  are  several  ways  in  ^^^t^ 
which  a  reasonable  proportion  of  it  might  be  taken,  either  y^jjl' 
by  dividing  the  stream  or  by  leading  the  wliole  flow  in  turns.  "  *• 
The  Court  however  is  not  now  in  a  position  to  make  a  ^^  Haunum!^ 
division  of  the  water,  as  there  are  intermediate  proprietors 
of  ground  between  the  plaintiff  and  the  defendant's  farms 
who  are  not  before  the  Court.  Indeed,  one  of  these  pro- 
prietors, Koux,  in  the  witness-box,  has  already  set  up  his 
claim  as  a  riparian  owner  to  share  in  the  distribution  of  the 
water.  Taking  the  view  which  I  do  of  the  facts,  I  must  hold 
that  the  defendant  has  failed  to  establish  a  right  to  divert 
the  whole  of  the  water  of  the  stream.  The  plaintiff  has 
estimated  his  damages  from  such  a  diversion  at  £100.  But 
the  evidence  shows  that  the  season  was  so  dry  that  the  upper 
proprietors,  including  the  defendant  himself,  suffered  from 
the  effects  of  the  drought.  I  therefore  think  the  plaintiff  is 
not  entitled  to  attribute  his  loss  entirely  to  defendant's 
wrongful  acts,  and  in  our  opinion  £20  would  be  a  fair 
amount  at  which  to  estimate  his  damages,  for  which  amount 
the  plaintiff  will  have  judgment.  Tliis  will  establish  that 
as  between  the  parties  to  this  suit  the  diversion  of  the  whole 
of  the  stream  is  not  a  reasonable  use  of  the  water  by  the 
defendant.  Under  these  circumstances  it  is  not  advisable  to 
grant  an  interdict,  which  could  only  be  framed  in  general 
terms,  and  which  would  require  an  action  to  prove  whether 
or  not  it  had  been  complied  .with.  As  the  plaintiff  has 
succeeded  in  his  contention,  he  is  entitled  to  costs.  Judgment 
will  therefore  be  entered  for  the  plaintiff  for  £20  damages 
and  costs  of  suit. 

Maasdobp,  J.,  concurred. 

Judgment  accordingly  for  plaintiff  for  £20  damages  and 
costs. 

fPlftintUrs  Attomey,  V.  A.  Van  dee  Btl.  T 

LDafeiicbtnt^s  AttomeyBt  Walkeb  fc  Jaoobsohn. J 
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Booi  LusiTi  V8.  Ben. 

Native  Territories  Appeal  Act  No.  26,  1894— Gross  Irre- 
fularity — Review — Proclamation  391  of  1894. 

Though  there  is  no  appeal,  in  cases  in  which  natives  onJy  are 
parties,  from  the  Appeal  Court  of  the  Chief  Magistrate 
and  Assessors  created  by  Act  No.  26,  1894,  m  Tembvland, 
yet  the  Supreme  Court  will  exercise  its  superior  juris* 
diction  of  review  in  oases  of  gross  irregularity  in  the 
proceedings. 

B.,  a  native,  sued  L.,  also  a  native,  in  the  Besident  Magis- 
trate's Court  of  Elliot,  Tembidand,  for  restoration  of 
Lisewe,  the  native  wife  of  B.  and  daughter  of  L.,  or  for 
the  return  of  the  dowry  for  her  paid  to  L.  L.  pleaded  (1) 
general  issue  ;  (2)  that  the  marriage  was  polygamous  and 
iUegal,  and  ihe  consideration  void  ;  and  (3)  that  ten  cattle 
were  promised  as  dowry  and  only  six  were  paid,  and 
tendering  to  return  Lisewe  on  payment  of  balance  of 
dowry.  The  Magistrate,  after  taking  some  evidence  for 
plaintiff  as  to  his  having  other  wives,  but  without  hearing 
any  evidence  on  the  third  plea,  gave  absolution  from  the 
instance  with  costs.  B.  appealed  to  the  Native  Appeal 
Court,  created  by  Act  No.  26  of  1894,  and  by  Prodama- 
tion  391  of  1894  thereunder,  and  the  Appeal  Court, 
holding  that  polygamy  was  not  disallowed,  but  overlooking 
the  fact  that  no  evidence  had  been  taken  on  the  third 
plea,  gave  final  judgment  for  the  return  of  Lisewe  or  the 
repayment  of  the  six  head  of  cattle  or  their  value,  £18. 
L.  thereupon  issued  a  summons  out  of  the  Supreme  Court 
for  a  review,  on  the  ground  of  gross  irregularity  in  the 
proceedings,  in  that  the  Appeal  Court  had  given  final 
judgment  without  his  having  had  an  opportunity  to  lead 
evidence  on  the  third  plea.  Held,  in  review,  that  though  by 
Act  26  of  1894  there  was  no  appeal  from  the  Native 
Appeal  Court,  and  without  disturbing  the  Appeal  Court's 
finding  on  the  second  plea,  the  case  should  be  remitted  to  the 
Magistrate  for  trial  and  judgment  upon  the  issue  raised 
in  the  third  plea. 

dune'i.  Review  of  the  proceedings  of  the  Native  Apj)eal  Court 

hooiTakuu,  ^^^  ^^^  territories  of  Tembuland  and  the  Transkei,  con- 

Den. 
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stituted  by  Proclamation  No.  391  of  1894,  under  and  by        "w. 
virtue  of  the  provisions  of  Act  No  26  of  1894.  —  * 

^^  *  Booi  Lnsiti 

One  Ben,  a  native,  brought  an  action  against  Booi  Lusiti  ^^' 
in  the  Eesident  Magistrate's  Court  of  Elliot,  Tembuland, 
and  stated  in  his  summoDs  that  he  was  married  in  January, 
1895,  to  Lisewe,  the  daughter  of  Booi  Lusiti;  that  the 
marriage  was  according  to  Kafir  law  and  custom,  and  that 
he  had  paid  Lusiti  seven  head  of  cattle,  valued  at  £35,.  as 
dowry,  according  to  Kafir  custom.  That  in  November,  1895, 
Lisewe,  without  lawful  cause,  deserted  plaintiff  and  returned 
to  her  father  Lusiti's  kraal,  and  that  according  to  Kafir  law 
and  custom,  upon  the  faith  of  which  the  cattle  had  been 
delivered  to  defendant,  the  plaintiff  was  entitled  to  recover 
them  back  from  defendant.  Plaintiff  accordingly  claimed 
that  defendant  be  ordered  to  restore  to  plaintiff  his  wife, 
Lisewe,  or  to  return  the  seven  head  of  cattle,  or  their 
value,  £35. 

Defendant  pleaded : 

1.  The  general  issue. 

And  if  that  were  deemed  insufficient,  he  pleaded  speci- 
ally- 

2.  That  the  so-called  marriage  took  place  at  a  time  when 
defendant  was  already  married  and  had  a  wife  still  living ; 
that  the  marriage  was  invalid,  and  that  the  dowry  paid  by 
plaintiff  to  defendant  could  not  be  recovered,  as  the  con- 
sideration was  criminal. 

3.  That  plaintiff  agreed  to  pay  as  dowry  ten  head  of 
cattle ;  that  he  had  only  delivered  six,  and  that  defendant 
was  ready  to  restore  Lisewe  to  plaintiff  upon  payment  of  the 
balance  of  the  dowry. 

Plaintiff  joined  issue  on  the  first  part  of  the  second  plea, 
excepted  to  the  second  in  that  it  disclosed  no  defence  to  the 
claim,  and  joined  issue  on  the  third  plea. 

The  Magi^trate,  after  hearing  some  evidence  for  plaintiff, 
but  none  on  the  third  plea,  gave  absolution  from  the  in- 
stance with  costs,  on  the  ground  that  the  custom  pleaded 
was  immoral,  holding  himself  bound  by  Ngcbda  vs.  Sihele 
(10  Juta,  346). 

The  plaintiff,  Ben,  appealed  to  the  Native  Appeal  Court 
for  Tembuland  and  the  Transkei,  constituted  by  Proclama- 
tion No.  391  of  1894,  under  the  provisions  of  Act  No.  26  of 
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189T.        1894.    The  Appeal  Court  held  that  the  second  plea  could 
^  .-—        not  be  eDtertained,  as  there  was  nothioc:  in  either  the 

Bool  Laittl  «f.  .  .  ^ 

Ben.  Colonial  Acts  extending  to  Tembuland  and  Transkei,  or  the 
Proclamations' issued  for  their  government  prohibiting  poly- 
gamy araoDg  natives.  The  judgment  of  the  Appeal  Court, 
which  went  into  various  arguments  to  show  that  polygamy 
was  allowed  in  the  above  territories  by  implication  from 
various  proclamations,  which  are  immaterial  for  the  purposes 
of  this  report,  was  to  the  effect  that  Lisewe  was  ordered  to 
*  return  to  her  husband  within  six  weeks  from  date  of  judg- 
ment, or  failing  such  return,  that  the  dowry  (six  head  of 
cattle)  or  their  value,  £18,  be  returned  by  defendant  (re- 
spondent) to  plaintiff  (appellant),  respondent  to  pay  costs  in 
the  Appeal  Court  and  in  the  Magistrate's  Court.  The  judg- 
ment stated  that  the  marriage  and  the  passage  of  dowry 
were  admitted  by  both  parties. 

As  no  evidence  was  heard  at  the  original  trial  on  the  third 
plea,  that  plea  was  not  adjudicated  upon  by  the  Appeal 
Court,  and  thereupon  Lusiti  took  out  a  summons  in  the 
Supreme  Court  calling  upon  the  Members  of  the  Native 
Appeal  Court  to  appear  on  the  27th  May,  1897,  and  to 
send  up  to  the  Supreme  Court  the  record  or  a  true  copy 
thereof  in  the  above  suit  and  appeal.  The  summons  also 
called  upon  Ben  to  appear  ou  the  said  day  before  the 
Supreme  Court  to  show  cause  why  the  judgment  of  the 
Court  of  Appeal  should  not  be  reviewed,  set  aside,  or 
corrected  on  the  grounds  (1)  that  there  had  been  gross 
irregularity  in  the  said  proceedings  in  that  no  evidence  was 
taken  under  the  second  (special)  plea  of  Lusiti,  he  having 
had  no  opportunity  to  adduce  evidence  in  support  thereof, 
and  that,  consequently,  there  was  no  evidence  or  insufficient 
evidence  to  justify  the  judgment,  and  (2)  that  the  pro- 
ceedings in  the  case  were  otherwise  wholly  and  grossly 
irregular  and  contrary  to  law. 

Schreiner,  Q.Cy  for  appellant:  This  case  comes  up  for 
review  since  under  Act  No.  26  of  1894,  and  Proclamation 
No.  391  of  1894,  there  is  no  appeal  from  native  Appeal 
Court  The  ground  of  review  is  the  gross  irregularity  of 
the  proceedings.  Judgment  was  given  for  plaintiff,  but  no 
opportunity  was  given  defendant  to  lead  his  evidence  as  to 
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the  full  dowry  of  ten  cattle  Dot  having  been  paid.    The        iwr. 
effect  of  the  judgment  is  that  defendant  must  either  hand  ^^  —  ^  ^ 
back  his  daughter  to  plaintiff  for  the  six  cattle  given,  when        ^^• 
he  says  that  the  full  dowry  was  ten  cattle,  or  he   must 
keep  his  daughter,  who  will  be  no  longer  a  wife,  and  tender 
back  the  six  cattle :  Ngdbela  vs.  8ihele  (10  Juta,  p.  346). 

The  third  plea  has  never  been  decided  npon  in  the  Court 
of  first  instance.  That  plea  was  not  appealed  from,  and  so 
the  Appeal  Court  could  not  decide  that  point,  which  was  not 
before  it.  The  judgment  should  have  been  for  return  of 
daughter  on  payment  of  remaining  four  head  of  cattle,  or 
the  return  of  the  six  cattle  already  paid. 

Grahamy  for  respondent:  The  Court  will  hesitate  to 
disturb  the  judgment  when  the  Legislature  has  said  there 
is  no  appeal,  only  a  review.  On  the  merits,  therefore,  no 
reversal  of  judgment  can  take  place.  The  record  shows 
the  marriage  was  admitted,  and  also  the  payment  of  the 
dowry. 

[Buchanan,  Acting  C.J. :  The  real  point  is  the  ground  of 
review,  that  no  evidence  was  taken  as  to  the  ten  cattle  being 
full  dowry.] 

The  real  dispute  was  whether  or  not  the  action  could  be 
brought,  and  the  Magistrate  decided  it  could.  The  point  as 
to  the  ten  cattle  was  a  minor  one  in  the  case.  There  is  no 
irregularity  palpable  on  the  record,  or  prejudicial  to  the 
defendant :  Pienaar  vs.  Oodden  (10  Juta,  p.  129). 

Buchanan,  Acting  C.J. :  This  ease  was  instituted  in  the 
first  instance  in  the  Court  of  the  Eesident  Magistrate  of  the 
district  of  Elliot,  and  is  one  in  which  natives  alone  are 
parties.  The  question  at  issue  \\as  the  validity  of  certain 
Kafir  customs  relating  to  marriage,  the  plaintiff  claiming  the 
return  of  certain  cattle  given  as  dowry.  Several  defences 
were  pleaded,  but  the  Magistrate,  on  exception  taken, 
granted  absolution  from  the  instance  on  the  ground  that 
the  customs  were  immoral.  No  evidence  was  led,  and  no 
judgment  was  given  on  the  third  defence  pleaded,  which 
was  an  offer  based  upon  another  custom  to  complete  the 
contract.  An  appeal  was  then  had  to  the  Court  of  the  Chief 
Magistrate  and  Assessors,  created  by  the  3rd  sect,  of  the 
Native   Torritories  Appeal   Act,  No.   26,  1894,  when  the 
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Jime'4.  Magistrate's  decision  was  reversed.  As  the  3rd  sect,  of 
3ooiL^tiog.  the  Act  provides  that  no  appeal  shall  lie  in  cas^  like  the 
^*^  present  except  to  the  Chief  Magistrate's  Court,  witli  the 
decision  arrived  at  by  that  Court  we  have  absolutely  nothing 
to  do.  The  eiffect  will  be  that  the  decision  of  the  Appeal 
Court  will  stand  as  to  the  exception  which  was  overruled. 
That  Court,  unfortunately,  seems  to  have  overlooked  the 
fact  that  there  was  a  substantive  defence  pleaded,  upon 
which  no  evidence  was  given,  and  upon  which  the  defendant 
had  no  opportunity  of  calling  witnesses,  for  they  entered 
final  judgmeiit  for  the  plaintiff  on  the  whole  case.  This  wjas 
an  irregularity  sufficiently  gross  to  warrant  this  Court  in 
exercising  the  superior  jurisdiction  of  review,  which  it  has 
over  all  inferior  Courts.  The  judgment  for  the  plaintiff  will 
be  set  aside,  and  the  case  will  be  referred  back  to  the  Magis- 
trate for  further  hearing,  the  decision  of  the  Appeal  Court 
overruling  the  exception,  however,  remaining  untouched. 
We  think  that  the  question  of  costs  of  this  appeal  should 
abide  the  ultimate  decision  of  the  Magistmte  on  the  case  yet 
to  be  tried  by  him. 

Maasdobp,  J.,  concurred. 

Beview  allowed  accordingly,  and  case  remitted  for  further 
hearing,  costs  to  abide  result 

C Attorneys  for  Lodti,  Walker  ft  Jacobsohk.I 
AUomeys  for  Ben,  J.  &  U.  Reio  ft  ^EPHElr.  J 


Indwe  Kailv^tay,  Collieries  and  Land  Co.  (Limited) 
V8.  The  Colonial  Govebnment. 

Railway — Land    OroAfits — Act  No.   3,   1882 — Act  No.    15, 

1S87— Survey  Expenses. 

The  Government^  in  consideration  of  the  construction  of  a  line 
of  railway  by  the  plaintiff  company,  contracted  to  grant 
to  them  certain  farms  out  of  a  list  of  farms  detailed  in  a 
schedule  annexed  to  the  agreement.    It  was  stipulated  that 
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the  Jand  to  he  granted  should  he  held  n/nder  title  in  ail 
respects  similar  to  those  issued  wnder  Act  No.  15, 1887.  The 
railway  having  been  constructed,  the  land  was  now  about 
to  he  granted,  hut  a  dispute  arose  as  to  whether  the 
expenses  of  survey  of  the  farms  should  he  paid  hy  the 
Oovemment  or  hy  the  eompwny.  The  Court,  on  special 
case  stated,  decided  infa/uour  of  the  Government. 

This  was  a  special  case,  stated  for  the  determination  of      jJUJ*2. 
the  Court  in  the  following  terms :  "   ^' 

1.  The  plaintiff  is  the   Indwe  Railway,  Collieries    and  ^"c^nfeSl"  nl^' 
Land  Company  (LiraiteH),  a  company  duly  registered  in  this   (i!i5Iited)*M. 
Colony  with  limited  liability.    The  defendant  is  Sir  John  ouveromeut. 
Gordon   Sprigg,  K.C.M.6.,  in  his  capacity  as  Treasurer- 
General  of  the  Cap^e  Colony,  and  as  such  representing  the 
Colonial  Government. 

2.  Under  Act  3  of  1882,  sect.  1,  it  was  provided  that  it 
should  be  lawful  for  the  Government  to  contract  with  any 
individual  or  joint-^tock  company  willing  to  construct  a 
certain  railway  line  to  the  Indwe  coal-fields  (as  set  forth  in 
the  suid  Act)  at  his  or  their  own  expense  (hereinafter  called 
the  contractor),  to  pay  or  grant  as  the  case  might  be  to  the 
contractor,  upon  the  completion  of  the  said  railway,  within 
the  term  of  five  years  from  the  entry  into  any  such  contract 
to  the  satisfaction  of  the  Government : 

(a)  A  sum  of  money  not  exceeding  £50,000. 

(h)  An  area  of  not  more  than  1000  acres  of  land,  being 
land  at  the  Indwe,  the  site  to  be  settled  by  mutual 
agreement. 

(c)  In  lieu  of  one  moiety  of  the  said  sum  of  money  in  sub- 
section (a)  mentioned,  at  the  option  of  (he  contractor,  an 
area  not  exceeding  25,000  morgen  of  land  at  such  place  or 
places  contiguous  to  the  said  line  of  railway  as  may  be 
agreed  upon  between  the  Government  and  the  contractor. 

3.  Acting  under  the  provisions  of  the  aforesaid  Act,  on  or 
about  the  8th  March,  189^,  the  Government  entered  into  a 
written  agreement  with  Messrs.  James  Wilson  Weir,  Ed- 
mund John  Byrne,  and  John  Linden  Bradfield,  whereunder, 
in  consideration  of  the  said  persons  constructing  the  said 
railway,  and  performing  the  other  conditions  imposed  upon 
them  by  the  said  agreement,  the  said  Government  agreed  to 
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jim^'s.      ff^^^^  ^  them  25,000  morgen  of  land,  to  consist  of  such 
»»    ^-      fjEurms  as  the  fonner  might  select  from  those  mentioned  in  a 
^cJiTierte  iiS^*  schedule  to  the  said  agreement. 

(iSm"tedVw.       ^  ^*  ^^  provided  iu  the  said  clause  that  the  land  granted 
GoTM^Si  *®  aforesaid  should  be  held  under  title  in   all  respects 
similar  to  that  issued    under  the  Crown  Lands  Act  15 
of  1887. 

6.  At  the  date  of  the  said  agreement  all  the  farms 
referred  to  in  the  said  schedule  had  been  duly  surveyed.  In 
accordance  with  the  provisions  of  the  said  clause,  the  land 
above  mentioned  was  duly  selected,  and  the  titles  prepared 
for  issue. 

6.  The  plaintiff  company  has  acquired  all  the  rights  of 
Messrs.  Weir,  Byrne  and  Bradfield  aforesaid  under  the  said 
agreement,  and  is  entitled  to  the  benefits  conferred  upon 
them  under  the  said  contract  of  March,  1893. 

7.  The  plaintiff  company  is  entitled  under  the  said 
agreement  to  have  the  title  deeds  of  the  said  farms  issued  to 
it,  but  the  Grovernment  refused  to  deliver  the  said  deeds 
until  the  expenses  incurred  in  and  about  the  survey  of  the 
said  land  had  been  paid  by  the  plaintiff  company. 

8.  Thereafter  the  plaintiff  company  paid  the  amount  of 
the  survey  expenses,  amounting  to  £266  14^.  4i.,  under 
protest  and  uppn  the  understanding  that  the  question  of 
liability  therefor  should  remain  open  for  decision. 

The  plaintiff  company  contends  that  it  is  entitled  to 
claim  from  the  defendant  repayment  of  the  said  sum  of 
£266  148.  4d.  paid  under  protest  as  aforesaid. 

The  defendant  contends  that  the  plaintiff  is  not  entitled 
to  claim  repayment  of  the  said  sum  of  £266  14«.  4d. 

Irmes,  Q,C.  (with  him  Searle^  Q*C.)y  for  the  plaintiffs: 
The  contract  was  entered  into  between  the  parties  under  the 
provisions  of  Act  3  of  1882,  sect.  1,  and  under  these  the 
Government  entered  into  the  contract  by  which,  instead  of 
one  moiety  of  £50,000,  the  Grovernment  gave  plaintiffs 
25,000  morgen  of  land,  to  be  selected  by  Grovernment  out  of 
the  farms  in  the  schedule  to  the  contract,  totalling  in  area 
26,652  morgen.  The  neat  point  in  issue  is  whether  the 
plaintiffs  or  defendant  must  pay  the  cost  of  surveying  these 
farms. 
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[Maasdobp,  J. :  Were  the  farms  specially  surveyed  for  the       "•»• 
purpose  of  transfer  to  plaintiffs  ?]  >»  »' 

That  fact  does  not  appear,  but  the  farms  in  the  schedule  %iJ5«  •«?* 
had  already  been  surveyed.  There  is  nothing  in  the  ,j5^J^^ 
contract  to  show  what  the  tenure  of  the  fitrms  was  to  Gover^Snt 
be.  The  Governor  had,  under  the  Act  3  of  1882,  a  free 
hand  to  deal  with  the  contractor,  and  this  he  did.  Before 
this  the  farms  had  already  been  surveyed,  and  the  legal 
position  at  time  of  contract  was  that  the  Grovemor  had 
selected  certain  farms  and  handed  them  over,  when  already 
surveyed,  to  the  contractor  as  part  consideration  of  contract 
prica  If  Government  had  wished  to  make  the  contractor 
pay  the  survey  charges,  that  should  have  been  expressed  in 
the  contract  The  case  does  not  state  that  the  survey  had 
been  made  with  a  view  to  the  grant.  Even  if  that  had  been 
done,  there  is  the  duty  on  the  part  of  the  seller  to  hand  over 
the  thing  bought,  exactly  defined  and  ascertained.  So  at 
common  law,  and  in  absence  of  agreement  or  proof  of  custom 
to  the  contrary,  the  duty  lies  on  seller  to  survey  and  give 
transfer  of  the  farms.  The  seller  must  have  farms  surveyed, 
80  as  to  hand  over  the  exact  area  booght,  just  as  in  sales  of 
goods  the  seller  must  hand  over  the  exact  quantity.  The 
various  Acts  dealing  with  the  disposal  of  Crown  Lands 
expressly  refer  to  the  duty  of  purchaser  to  pay  costs  of 
survey,  and  in  contracts  of  sale  of  land  there  is  always  in 
conditions  of  sale  such  a  stipulation,  showing  that  this  is 
necessary,  otherwise  the  common  law  would  prevail  and 
make  the  seller  pay  these  charges. 

[Maasdobp,  J.:  If  the  boundaries  are  pointed  out  by 
seller,  and  he  sells  in  that  way,  can  he  be  forced  ta 
survey  ?]  ^ 

Perhaps  not  then,  but  here  so  many  morgen  were  sold,  and 
that  number  must  be  delivered,  and  survey  is  thus  necessary. 
No  custom  is  pleaded  in  this  case  as  to  such  charges,  and  no 
evidence  is  thus  rendered  necessary. 

[Buchanan,  Acting  0.  J. :  Who  pays  expenses  of  transfer  ?] 

Transfer  only  must  be  paid  by  the  purchaser  under  the 
Transfer  Duty  Act,  but  other  expenses  are  usually  a  matter 
of  special  stipulation  in  the  agreements.  Tracing  the 
history  of  survey  expenses,  it  will  be  found  that  first 
reference  to  survey  expenses  in  regard  to  Crown   Land 

Vol.  XIV.— Part  II.  S 


282 
im.        is  made  in  Sir  John  Cradock's  FroclamatioD,  sect  8 ;  next 

Jons  3* 

2_J'      in  Act  2  of  1860,  sect.  4  of  schedaloy  makiDg  purchaser  pay 
^^itSS^Sy'  *^®°^ »  ^®^**  -^®*  ^  ^^  ^^'^'^>  ®®^^  ^»  sub-sect  6  (now  repealed) 

^^^  1887,  sect.  2,  sub-^ect.  (e).  The  &ct  that  in  all  these  Acts 
the  express  stipulation  is  put  in  is  much  in  fayour  of 
plaintiffs,  as  without  it  the  contrary  would  apply.  The  Act 
3  of  1882  did  not  fix  the  tenure  of  the  farms,  a  free  hand 
being  left  to  the  Governor,  but  the  contract  fixed  it  as 
quit-rent.  It  will  be  argued  that  because  the  cmitract  says 
that  land  shall  be  lield  under  title  *^  in  all  respects  similar  to 
that  issued  under  the  Crown  Lands  Act,  No.  15  of  1887," 
therefore  the  stipulation  in  that  Act  as  to  purchaser  paying 
survey  expenses  is  incorporated  into  contract.  This  is  not 
tenable,  as  they  only  fixed  the  tenure  or  title,  and  did  not 
incorporate  other  parts  of  that  Act  Plaintiffs  could  have 
objected  to  quit-rent  tenure,  as  Act  3  of  1882  is  silent  on 
the  point,  and  so  the  above  clause  was  inserted.  The 
agreement  refers  to  clause  5  and  not  to  clause  2  of  Act  15  of 
1887.  Plaintiffs  did  not  contract  with  the  understanding 
that  they  should  pay  for  survey,  because  they  took  a  morgen 
of  land  for  every  £1  of  £25,000,  part  purchase  price,  and  if 
they  knew  they  had  to  pay  survey  costs,  they  would  have 
taken  more. 

[Buchanan,  Acting  C.J. :  In  recent  case  of  Colonial 
OovemmerU  vs.  Oertenhach's  Executors  (14  S.C.B.,  p.  51)  it 
was  said  that  expropriator  was  a  purchaser,  and  bad  to 
pay  survey  and  transfer  expenses.] 

Expropriation  is  different  to  the  ordinary  sale  r^ulated 
here  bv  the  contract 

SheUy  for  defendant:  Sect  5  of  the  contract  says  "tlie 
land  shall  be  held  under  title  in  all  respects  similar  to  that 
under  Act  15  of  1887,"  and  this  incorporates  the  provisions 
of  that  Act  by  sect  2,  sub-sect  5  of  which  expenses  of  survey 
are  to  be  paid  by  the  purchaser.  This  is  a  contract  of  sale, 
and  so  that  section  applies.  As  to  custom  also  showing  that 
purchaser  pays  for  survey,  though  there  is  nothing  in  the 
case,  the  Court  can  take  cognisance  of  the  practice  that  the 
purchaser  pays  these,  as  this  is  a  practice  which  has  come 
before  the  Court  very  frequently. 

[BuGHAKAN;  Acting  C.J, :  Custom  must  be  proved  by  evi- 
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dence  or  by  a  judicial  decision,  before  we  can  take  cognisance      y^sr. 
of  it.]  »»  »' 

If  anything  turned  on  the  custom,  evidence  of  this  can  ^eSmeri«nny* 
easily  be  obtained.    It  is  clear  from  all  the  Crown  Land   (^"J^;^ 
Disposal  Acts  that  this  is  the  rule*    The  contract  does  not  q^JJ^wSSb? 
refer  to  sect.  5  of  Act  15  of  1887  only,  as  the  conditions  of 
sect.  2  have  to  be  fulfilled  as  conditions  precedent  to  sect.  5 
operating.    The  survey  expenses  were  incurred  before  the 
agreement,  and  presumably  for  express  purpose  of  trans- 
ferring the  farms,  and  this  must  have  been  contemplated  by 
the  agreement. 

Innes,  Q.C.y  in  reply :  Defendant  relies  solely  on  provisions 
of  Act  15  of  1887,  and  their  beino^  incorporated.  The  fact 
that  the  usual  ^^  conditions  of  sale  "  in  selling  laud  contain  a 
clause  making  purchaser  pay  the  costs  (see  TennanCs 
Notary^B  Mamud,  p.  389  of  6th  edition)  shows  that  such  a 
stipulation  is  necessary,  and  that  the  common  law  is  the 
contrary. 

[Buchanan,  Acting  C.J. :  Does  it  not  only  declare  the 
common  law  ?] 

No,  for  then  it  would  be  unnecessary,  and  is  against  the 
rule  that  the  seller  must  give  the  exact  thing  he  sells. 

Our.  adv.  wit. 

Posted  (June  8), — 

Buchanan,  Acting  C.J.,  in  giving  the  judgment  of  the 
Court>  said:  The  question  raised  in  this  special  case  is 
whether  the  plaintiff  company  or  the  Colonial  Government 
are  to  pay  the  costs  of  survey  of  the  farms  granted  to  the 
company  under  the  provisions  of  Act  No.  3,  1882.  This 
Act  authorises  the  Governor  to  contract  and  agree  for  the 
construction  of  the  Indwe  Railway  upon  certain  conditions, 
but  is  silent  as  to  the  terms  on  which  the  grants  of  land 
mentioned  are  to  be  made,  or  the  titles  to  be  given.  By  the 
contract  entered  into  under  this  Act  between  the  Government 
and  the  company,  it  was  agreed,  inter  alia^  that  in  consider- 
ation of  the  construction  of  the  Indwe  Bail  way,  the  plaintiffs 
should  receive  "a  grant  of  25,000  morgen  of  land,  such 

grant  to  consist  of  such  farms  as  the  Governor  may  select 
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it99.        from  thoBe  meutioned  and  described  in  the  ichedale  an- 
»  »•      nexedy  and  to  be  held  under  title  in  all  respects  similar  to 
^cm»S^^'  that  issued  under  the  Crown  Lands  Disposal  Act  No.  15, 
rr^f^S?'     1887."    The  schedule  contained  a  list  of  seyenteen  £eirms, 
Qormm^  totalling  an  extent  of  26,652  morgen.    It  was  stated  during 
the  argument  that  these  farms   had    been   surveyed   in 
prospect  of  this  agreement,  though  before  the  agreement 
itself  was  in  fact  completed.    It  was  further  provided  bj 
the  contract  that  the  plaintiffs  could  within  twelve  months, 
with  the  consent  of  the  Governor,  exchange  any  of  the 
farms  mentioued  in  the  sohedule  for  a  like  extent  of  land 
then  at  the  disposal  of  the  Government.    But  no  such 
exchange  appears  to  have   taken  place.     The   plaintifb 
contend  that  as  the  contract  is  silent  on  the  point,  the 
Government  is  bound  by  its  obligation  to  grant  this  land, 
and  to  do  everjrthing  necessary  to  complete  the  title-deeds. 
The  defendants,  on  the  other  hand,  maintain  that   the 
expenses  should  be  borne  by  the  grantees.    As  the  necessity 
for  a  survey  arises  from  the  requirements  of  our  local 
practice  of  having  a  diagram  annexed  to  each  grant,  no 
common  law  rule  could  be  found  in  the  books  directly  in 
support  of  either  contention.    Beferenoe  to  Act  Na  15, 
1887,  shows  that  it  contains  full  directions  as  to  the  manner 
and  procedure  to  be  followed  in  the  sale  of  Crown  Ijands, 
and  of  the  reservations  and  conditions  to  be  inserted  in  the 
title-deeds  of  the  lands  so  sold.    Among  other  things  the 
Act  provides  that  the  purchasers  of  Crown  Lands  shall  pay 
the  expenses  of  survey,  of  the  erection  of  beacons,  and  of  the 
title-deed.    Mr.  limes,  however,  urges  that  the  words  of  the 
contract  embody  only  such  of  the  conditions  as  by  the  Act 
are  required  to  be  inserted  in  the  title  itself,  namely,  those 
relating  to  tenure  and  to  the  right  of  making  roads  and  the 
like ;  and  that  the  proviso  as  to  survey  and  other  expenses 
was  directory,  and  was  limited  to  the  case  of  the  sale  of  lands 
by  auction.    He  also  contends  that  whatever  be  the  practice 
which  has  grown  up  in  sales  between  private  persons,  if  such 
a  custom  has  hardened  into  law,  it  should,  assuming  it  was 
admissible  in  this  instance  of  express  contract,  be  proved  as 
a  fact     No  decision  in  which  such  a  custom  has  been 
judicially  established  has  been  cited;  nor  is  there  such  a 
custom  relied  on  in  the  statement  of  this  case.    But  I  think 
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it  is  competent  for  us  to  note  that  all  the  statutes  which       ^^s^r. 

*  ,  Jane  2. 

during  the  last  thirty  years  and  upwards  have  from  time  to  *»  »• 
time  been  passed  by  the  Legislature  dealing  with  thei^^^^jjy* 
disposal  of  Crown  Lands,  expressly  provide  that  the  expenses  /Li25Sd)« 
of  survey  and  of  title  shall  fall  on  the  purchaser  or  grantee.  q^JJ^JJ^SS^ 
It  is  argued  that  the  fact  of  such  express  enactment  being 
necessary  evidenced  the  common  law  to  be  to  the  contrary 
effect  This  argument,  however,  is  not  conclusive,  for  it 
may  well  be  that  it  was  intended  to  give  legislative 
recognition  to  a  recognised  practice.  With  these  public 
statutes  before  them,  it  may  fairly  be  assumed  that  when 
persons  contract  directly  with  the  Government  to  acquire 
Crown  lands,  this  condition  must  be  taken  as  implied,  if 
there  is  no  express  agreement  to  the  contrary.  Li  this  case 
not  only  is  there  no  inconsistency  with  such  an  implied 
condition,  but  the  contract  itself  refers  in  general  terms  to 
the  Act  containing  such  a  proviso.  This  supports  the  view 
that  the  statutory  rule  was  in  the  contemplation  of  the 
parties  when  they  entered  into  the  agreement  in  question  in 
this  action.  The  tact  that  the  company  has  paid  the  other 
expenses  of  title  is  not  relied  on  in  the  special  case,  and 
need  not  be  taken  into  consideration,  seeing  that  the 
company  paid  these  survey  charges  under  protest  and  upon 
the  distinct  anderstanding  on  both  sides  that  the  question  of 
liability  should  remain  open.  Independently  of  any  such 
payment^  our  opinion  is  against  the  claim  of  the  plaintiff 
company,  and  in  favour  of  the  contention  put  on  record  by 
the  Oovemment.  Our  judgment  will  therefore  be  for  the 
defendants,  with  costs, 

Maasdobp,  J.,  concurred. 

Judgment  accordingly  for  the  Government,  with  costs. 

[FUintiflb'  Attorneyi,  Saueb  fc  Stah  den.  1 

UelemUnU'  Attorneys,  J.  dt  U.  Bxio  k  Nephew.  J 
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Tbustees  of  Clabemont  Sanitabium  vs.  Clabemoht 

MUNIOIFALITT. 

Municipal  Act  No.  45,  1882 — Rateable  Property — Appeal 

agaimt  Valuation — Hospital. 

The  appeal  allowed  hy  the  124/A  section  of  the  Cteneral 
Mimicipal  Act  No.  45,  1882,  ^om  the  Municipal  Valua* 
turn  Court  to  the  Court  of  Resident  Magistrates  is  as  to  the 
amoumi  of  valuation  placed  upon  property.  The  guesticn 
whether  or  not  property  is  rateable  under  (he  Act  is  not  a 
question  for  the  Magistrate's  Court. 

A  Sanitarium  intended  for  the  care  and  nursing  of  the  sick, 
and  the  training  of  medical  missionary  wurses,  erected  by 
subscription,  the  property  being  vested  in  trustees^  and  none 
of  the  donors  or  other  persons  being  entitled  to  any  profits 
or  return  of  their  donations,  the  instittUion  receiving 
mainly  paying  patients,  poor  patients  however  being 
treated  gratuitously.  Held,  to  be  excepted  under  the  1 15th 
section  of  the  General  Municipal  Act  No.  45, 1882,  yVon* 
liability  to  be  rated  under  the  Act. 

1897.  Application  on  notice  of  motion  by  the  Troatees  of  the 

—  '     Glaremont  Sanitarium,  calling  upon  the  Commissioners  of 

ciaranoot     the  Claremout  Municipality  to  show  cause  why  an  order 

ciaremont^'  should  uot  be  granted  striking  off  the  valuation  roll  of  the 

said  municipality  the  amount  of  £5000,  at  which  value  the 

Sanitarium  with  its  surrounding  land  was  assessed  for  rating 

purposes,  and  declaring  that  the  said  property   was  not 

rateable  pursuant  to  the  provisions  of  the  General  Municipal 

Act  No.  45  of  1882,  sect.   115,  sub-sect.  (4),  and   why 

respondents  should  not  pay  the  costs  of  the  application. 

For  the  applicants,  J.  J.  Wessels  stated  in  his  affidavit 
that  he  was  a  member  of  the  coDgregatlon  of  the  Seventh 
Day  Adventists,  and  attended  the  Claremont  church ;  that 
he  resided  at  Claremont,  and  being  of  independent  means 
occupied  himself  with  benevolent  work.  That  when  on  a 
visit  to  the  United  States,  in  1893,  he  joined  his  brother  and 
others  in  taking  steps  for  the  estabh'shment  in  South  Africa 
of  institutions  connected  with  the  Seventh  Day  Adventist 
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Medical  Missionary  and  Benevolent  Association^  which  has  j^"'^^^ 
been  in  operation  in  America  since  1866  under  the  fostering  frJ^^^ 
care  of  the  Seventh  Day  Adventists.  He  annexed  an  extract  „curem<»^^ 
from  the  Year  Book  of  the  above  Benevolent  Association,  mP*S"**SL 
setting  forth  its  olfects  and  general  plan  of  organisation.  In 
order  to  establish  a  medical  mission  or  missionary  sanitarium 
in  Gape  Town  or  its  vicinity,  he  with  his  brother  and  others, 
on  the  24th  June,  1893,  entered  into  an  agreement  with  the 
Executive  Board  of  the  parent  Association  at  Battle  Creek, 
Michigan,  United  States.  (The  material  portions  will  be 
found  set  out  below.)  In  due  course  he  and  the  others 
interested  returned  to  the  ColoDy,  and  having  collected  about 
£10,000,  purchased  land  at  Claremont  and  elsewhere,  and 
built  what  is  known  as  the  Claremont  Sanitarium,  in  addition 
to  other  properties  under  the  control  of  the  Association  and 
the  Seventh  Day  Adventists.  That  a  local  board  was  duly 
appointed  to  manage  and  transact  the  affairs  of  the  Associa- 
tion in  South  Africa,  and  deponent  was  a  member  thereof, 
and  managers  were  appointed  to  supervise  the  several 
institutions  under  the  Board,  deponent  being  entrusted  vdth 
the  management  of  the  business  affairs  connected  with  the 
Sanitarium.  Early  in  1897,  the  Municipality  of  Claremont 
at  an  interim  valu^ttion  assessed  the  Sanitarium  property 
for  rating  purposes  at  £5000,  notwithstanding  verbal  and 
written  objections  by  deponent  and  others.  That  the  claim 
for  exemption  was  founded  upon  the  provisions  of  Act  45  of 
1882  (General  Municipal  Act),  sect.  115,  sub-sect,  (i),  as  the 
Board  contended  that  the  Sanitarium  was  used  exclusively 
as  a  hospital  and  benevolent  asylum.  That  the  work  of 
the  Sanitarium,  which  was  opened  on  January  12th,  1897, 
consisted  of  (a)  a  training  school  for  medical  missionary 
nurses;  (6)  giving,  free  of  charge,  lectures  on  medical  and 
other  health  topics ;  (c)  the  care  and  nursing  of  the  sick,  for 
which  a  charge  was  made,  payable  by  those  having  the 
means,  but  deserving  persons  being  taken  in  free  if  there 
was  accommodation ;  [d)  electric,  hydropathic,  and  general 
medical  treatment  of  patients,  a  large  proportion  of  whom 
were  dealt  with  free  of  charge.  Surgical  operations  had  been 
performed  upon  needy  patients,  medicines,  dressings,  and 
bandages  distributed  to  persons  outside  the  institution,  who 
were,  if   need    arose,  attended    gratuitously   as    out-door 


238 


1897.        patients;    (e)    baths   and    massage    attendants   with    the 
— * '      requisite  piofision  therefore  and  for  exercises  calculated  to 
curemont     develop  aud  strenirthen  the  limbs  of  patients. 

Sanitarium  «c         ^^     *■  ^      a  «^  i         j       x  ii 

oiAremont        That  a  staff  of  36  persons  was  employed  at  very  small 
salarieSp    and   in    some    mstances   the  ikelpers,    bemg   of 
independent  means,  made  no  charge  for  their  serrices.    To 
meet  any  such  outlay  a  charge  was  made  for  boarding  and 
Attending  upon  such  of  the  inmates  as  could  pay.    That  the 
books  of  the  institution  showed  that  since  the  opening  on 
January  12th,  1897,  56  patients  had  been  attended  to,  and 
2229  treatments  given,  for  fully  one-fourth  of  which  no 
charge  had  been  made.    That  surgical  operations  had  been 
performed  without  any  chaise,  which  if  charged  for  would 
have  yielded  £70,  while  paid    cases   yielded  only  £40. 
Medicines,  bandages,  etc,  to  the  value  of  £5  had  been 
distributed,  while  2000  out-patients   had  been    attended. 
Thirty-two  lectures  on  hygiene  and  general  health  topics 
had  been  delivered,  in  addition  to  168  to  the  classes  for 
nurses  undergoing  training  for  missionary  work  under  the 
auspices  of  the  Association.    In  addition  to  this  there  was 
miscellaneous  charity  work  equiyalent,  at  the  ordinary  scal6 
of  charges,  to  £1150,  done  through  its  agency. 

That  there  were  in  addition  other  institutions  under  the 
Association,  \iz :  (a)  The  Diamond  Fields  Benevolent  Home 
at  Kimberley,  where  100  needy  men  were  lodged  each  month, 
supplied  with  food  and  clothing,  and  helped  to  employment. 
(h)  The  Flumstead  Orphanage,  where  25  children  of  all 
denominations  were  educated  and  supported,    (e)  The  Cape 
Town  Medical  Mission  and  Free  Dispensary  in  Boeland 
Street,    (d)  Baths  in  Boeland  Street,  Oape  Town,  where 
660  cases  had  already  been  treated.    That  all  these  institu- 
tions were  controlled  by  a  Board  of  Trustees  in  South  Africa 
whose  chief  centre  was  at  the  Claremtnt  Sanitarium  ;  that 
any  persons  of  any  denomination  who  were  recommended  by 
the  managers,  and  who  needed  assistance,  would  be  received 
into  the  institution,  which  had  been  started  with  a  view  to 
the  extension  of  missionary,  reformatory  ,and  philanthropic 
work.    That  should  the  Claremont  Sanitarium  ever  happen 
to  have  a  surplus  over  expenditure,  the  balance  would  be 
spent  upon  the  more  needy  institutions,  so  as  to  extend  the 
work  of  the  Association.    Finally,  defendant  invited  inspec- 
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tioD  of  the  work  carried  on.  and  tendered  the  oral  Evidence      ^y^- 

'  June  14. 
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of  himself  and  colleagues. 

According  to  the  papers  filed,  the  object  of  the  Seventh  ^SSSmSw 
Day  Ad  ventist  Medical  Missionary  and  Benevolent  Association  ^I^^^SS^ 
was  ^^  to  erect  and' manage  homes  for  orphan  children  and  for 
friendless  aged  persons,  also  hospitals  and  sanitarinms  for 
treatment  of  the  sick  poor  and  others ;  the  same  to  be  either 
self-snpporting  or  supported  in  whole  or  in  part  by  funds 
secured  for  the  purpose,  to  establish  dispensaries  in  cities, 
medical  missions  at  home  and  abroad,  visiting  nurses' 
work,  Christian  help  work,  to  educate  missionary  physicians 
and  nurses ;  to  provide  for  needy  poor ;  to  promul- 
gate the  principles  of  health  and  temperance,  and  to 
do  good  in  a  variety  of  ways,  independently  of  denomina- 
tion or  sectarian  interests^"  The  agreement  made  between 
J.  J.  Wessels  and  various  members  of  his  family  on  the  one 
part^  and  the  S.  D.  A.  Medical  Missionary,  etc.  Association 
on  the  other,  was  to  the  effect  that  on  appearers  of  the  first 
part  guaranteeing  various  sums  each,  not  less  than  £10,000 
in  all,  the  appearers  of  the  second  part  undertook  to  supply 
competent  physicians  and  nurses  for  the  branch  in  South 
Africa.  That  they  would  co-operate  with  the  first  party  for  the 
establishment  and  maintenance  of  the  Sanitarium,  without 
however  being  liable  for  any  expense.  It  was  further  agreed 
that  the  first  party  should  act  as  promoters  of  the  enterprise 
in  raising  £10,000,  and  should  **  incorporate  themselves  into 
a  charitable  or  not-for-profit  association,  etc.*'  That  ^'no 
individual,  either  those  contributing  to  the  funds  of  the 
Sanitarium  nor  any  other  person,  shall  receive  any  share  of 
the  profits  or  earnings  of  the  institution,  excepting  in  cases 
of  charity,  under  the  discretion  and  approval  of  the  authorised 
o£Scers  of  the  institution.''  It  was  also  agreed  that  in  case 
of  dissolution  of  the  institution,  no  portion  of  the  money  was 
to  be  repaid,  but  all  funds  were  to  be  applied  to  the  medical 
missionary  work  in  needy  cases  in  South  Africa  under  the 
direction  of  the  S.  D.  A.  Medical  M.  Association. 

For  the  respondent  municipality,  the  mayor  in  his  affi- 
davit stated  that  he  was  chairman  of  the  Valuation  Court ; 
that  applicants  originally  purchased  from  F.  Baker  two 
pieces  of  land,  in  extent  about  fifty-four  morgen,  in  the 
Claremont  municipality,  and  received  transfer  thereof  on 
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iMV.       April  18tb,  1894.    That  they  had  nnce  sold  off  oomideraU? 

June  14.  *^  .  ,  ..,  .       ,     1  .    ,  mi     X  xi 

,^—  portions,  bat  still  retained  about  sixteen  morgen.  Inat  the 
curamont  Valuation  Court  was  of  opmion  that  the  land  retained  was 
j^lS^^  .  far  in  excess  of  the  reasonable  requirements  of  tbe  institu- 
tion,  and  that  the  institution  itself  did  not  fall  within  tlie 
definition  of  a  hospital  or  benoToleiit  asylum,  although  to  a 
limited  extent  devoted  to  the  latter  objects.  That  fvom 
advertisements  published  by  the  applicants  it  appeared  that 
the  institution  was  mainly  for  the  reception  and  accommoda- 
tion of  persons  prepared  to  pay  for  their  board,  lodging,  and 
attendance.  That  there  were  resident  therein  persons  who 
were  carrying  on  their  ordinary  avocations  cmtside  the  limits 
(A  the  institution. 

J.  S.  Merrington,  the  secretary  of  the  Municipal  Council, 
stated  that  he  was  well  acquainted  with  the  value  of  land  on 
the  Claremont  flats  in  the  vicinity  of  the  Sanitariam,  that 
such  land  was  being  sold  at  the  rate  of  £400  per  acre  and 
upwards;  that  he  had  paid  one  or  two  visits  to  the  Sani- 
tarium, and  annexed  an  account  for  £1  lis.  9d.;  being  charges 
made  to  him,  showing  that  various  medical  comforts  were 
purchased  by  him  there.  That  a  chemist's  licence  had  been 
taken  out  in  connection  with  the  institution. 

J.  J.  Wessels,  in  his  answering  affidavit,  stated  that  the 
lands  and  buildings  for  which  he  claimed  exemption  were 
used  exclusively  for  the  purposes  of  the  Sanitarium  and  no 
other.  He  denied  that  persons-resident  therein  were  carrying 
on  their  ordinary  avocations  outside  the  limits,  except  for 
the  benefit  of  the  institution,  and  stated  that  any  funds 
obtained  thereby  were  devoted  to  the  funds  of  the  Association 
and  not  for  their  personal  use.  The  account  rendered  by  the 
respondents  to  the  applicants  claimed  £51  I85.  4£Z.,  being  an 
owner's  rate  of  twopence  in  the  £,  viz.,  £41  13s.  4d.,  and  a 
tenant's  rate  amounting  to  £10,  being  eightpence  in  the  £ 
on  the  annual  value. 

m 

Searle,  Q.C.,  for  respondent,  took  the  preliminary  objection 
that  the  Court  could  not  hear  the  application,  as  sees.  122-4 
of  Act  45  of  1882  laid  down  what  procedure  was  to  be 
followed  by  anyone  objecting  to  an  assessment  placed  on 
the  valuation  roll.  This  objection  was  not  taken  before 
the  Valuation  Court,  as  it  should  have  been.    The  question 
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of  exemption  was  only  raised  after  the  Oouncil  sent  in  its      j^;^ 
^account  for  rates.  «,_:r"  # 

Tiuitmn  of 

[Buchanan,  Acting  C  J. :  The  Valuation  Courts  according  g^^JS^V 
to  the  sections  quoted,  deal  only  with  the  yaluation — whether  jiJjJSSSty. 
excessive  or  not — and  not  with  questions  of  rateability  of  the 
property,] 

Bespondents  take  two  grounds,  (1)  that  the  place  is  not  a 
hospital,  and  (2)  even  if  it  is,  there  is  more  ground  round  it 
than  is  necessary  or  used  for  the  Sanitarium,  and  this  excess 
may  at  all  events  be  rated.  The  case  should  go  before  the 
Magistrate  first,  as  provided  for  in  the  above  sections,  because 
there  is  a  principle  of  law  involved. 

[Buchanan,  Acting  C.J. :  Sect.  124  contemplates  a 
principle  of  law  regarding  the  valuation  assessed,  but  not,  as 
here,  one  affecting  the  rateability  or  not.] 

The  words  are  wide  enough  to  include  the  liability  to  be 
rated  as  well.  The  Court  has  never  before  considered  a 
valuation  matter  direct  from  the  Yaluation  Court.  They 
are  usually  taken  before  the  Magistrate  first.  King  William's 
Town  Borough  CouneU  vs.  TcUes  (7  Juta,  p.  136)  decided  that 
a  Magistrate  had  no  jurisdiction,  because  party  had  not 
appealed  from  Yaluation  Court.  If  a  place  is  assessed  and 
value  is  put  on  valuation  roll,  and  then  its  owner  changes  it 
to  a  non-rateable  place,  even  in  such  case,  and  much  less 
here,  can  the  owner  have  the  rate  struck  off  till  next 
Yaluation  Court. 

Schreiner,  Q.O.,  for  applicants:  With  regard  to  the 
preliminary  objection  raised,  the  secta  122-4  of  Act  45  of 
1882  deal  with  questions  of  the  valuation  being  excessive  or 
not,  and  as  applicants  were  not  aggrieved  with  the  amount 
of  the  valuation,  if  the  property  was  rateable,  they  did  not 
appeal  to  the  Magistrate,  who  has  nothing  to  do  with  the 
question  of  exemption  from  rateability,  as  the  Act  does  not 
give  him  jurisdiction  in  such  matters. 

[Maabdorf,  J. :  Under  sect  116  only  rateable  property 
can  be  assessed,  and  if  you  stand  by  while  your  property  is 
assessed  and  rated,  can  you  afterwards  claim  exemption  ?J 

We  could  not  appeal  to  Magistrate  in  that  case,  but  should 
go  to  a  higher  Court.  Suppose  at  some  time  within  the  five 
years  that  rates  are  assessed  for,  a  house  that  was  rated 
becomes  exempt,  the  owner  could  go  to  Court  to  have  the 
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JraTiA.      ^^niptioD  deolarecL    The  facts  show  that  the  Sanitarium  is 

j^j^^^    A  hospital  or  charitable  place  and  that  the  land  is  used 

i^^SSmm.  ®*<5J^v©ly  i^  connection  therewith,  and  the  question  of  its 

^^SSpSSiy.  ovmenlhi^  reallj  does  not  come  in.    Bespondent's  affidayits 

really  do  not  seriously  deny  that  this  is  a  hospital,  hot  say 

there  are  sixteen  morgen  of  land  and  that  is  excessive.    Bat 

all  the  land  is  appnrtenant  to  and  is  nsed  for  the  purpose  of 

the  Sanitarinm,  which  is  a  hospital  and  does  mnch  charitable 

work.  All  profit  goes  to  it  or  similar  charity,  and  no  personal 

gain  is  made  by  promoters  or  anyone.    Sect.  115,  sub-sect 

4  of  Act  45  of  1882  contemplates  exemption  of  **  land  used 

exclusively  by ''  the  place  exempted. 

Searle,  Q.O.,  for  respondents:  There  are  two  points  in 
this  case^  e.g.  (1)  is  this  a  hospital  or  benevolent  asylum  in 
terms  of  sect  115,  sub-sect  4,  of  Act  45  of  1882.  A  hospital 
is  a  place  that  does  not  exist  for  profit ;  poor  persons  may 
claim  to  enter  free  of  charge,  but  in  this  Sanitarium  one  of 
the  principal  futures  is  the  boarding  of  patients  for  a 
charge.  They  make  those  who  can  pay,  and  there  is 
nothing  to  compel  them  to  receive  persons  who  are  too 
poor.  There  is  a  tariff  of  charges  for  these  boarding 
patients.  The  free  treatment  is  subordinate  to  the  principal 
one,  that  of  making  profit  The  land  is  registered  in  the 
names  of  trustees  who  may  sell  it,  as  they  have  done  in  the 
past  It  is  neither  a  charitable  institution  existing  by 
voluntary  contributions  nor  one  endowed  by  sums  accruing 
from  year  to  year.  An  original  sum  was  given  by  the 
promoters,  but  it  is  now  self-supporting.  Needham  vs. 
BowerB  (21  Q.  B.  D.,  p.  486)  defines  what  a  hospital  is. 
It  was  not  decided  under  any  special  statute,  though  some 
were  referred  to.  (2)  There  are  sixteen  morgen  of  land,  and 
that  is  an  excessive  quantity  even  if  the  Sanitarium  is 
exempt  They  had  fifty-four  morgen  and  have  sold  off 
most  and  may  still  sell  more  of  it  Section  115,  sub-sect  4, 
does  not  include  in  the  exemption  large  tracts  of  land  round 
unrateable  property.  As  applicants  were  aggrieved  by  the 
fact  that  non-rateable  property  was  valued,  they  should 
have  appealed  to  the  Magistrate,  and  they  are  now,  as  in 
Yates^  case,  debarred  from  relief. 

BucHANAK,  Acting  C.J.,  said :  The  applicants  in  this  ease, 
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the  trnstees  of  the  Claremont  Sanitarinm,  apply  to  the     j^^{4 

Court  to  have  it  declared  that  their  property  is  exempt  from    ^i^^^ 

valuation  for  rateable  purposes  under  the  116th  section  of  the  s^SuSmU.: 

Mnnicipal  Act  of  1882.    A  preliminary  objection  was  taken  jSuSSS^. 

on  behalf  of  the  respondents,  on  the  ground  that  an  appeal 

should  have  been  made  to  the  Kesident  Magistrate  after  the 

sitting  of  the  Municipal  Valuation  Court,  as  provided  by  tha 

124th  section  of  the  Act.    Sections  116  to  124  of  the  Act 

deal  with  the  valuation  of  property  within  the  Municipality, 

and  provision  is  made  for  any  person  feeling  aggrieved  with 

the  valuation  determined  on  by  the  Municipality  to  apply 

to  the  Besident  Magistrate.    There  is  not  an  appeal  against 

the  amount  of  valuation,  but  whether,  under  the  115th  section, 

the  property  is  rateable  at  all.    The  preliminary  objection 

now  taken  cannot  therefore  be  sustained.    It  is  claimed  that 

this  property  is  a  hospital,  and  therefore  exempted.    Refer* 

enoe  has  been  made  to  an  English  case  where  the  Court 

held   that  the  word  ^'hospital"  coupled  with  the  words 

'* charity  school  or  house''  meant  an  institution  for  the 

relief  of  poor  persons  supported  by  charity.    But  the  case 

cited  depends  on  the  construction  of  the  English  statute, 

whereas  we  have  to  construe  the  different  language  of  our 

own  statute.    I  am  not  prepared  to  say  that,  under  our 

Municipal  Act,  a  hospital  which  is  carried  on  solely  for 

profit  would  be  excluded  from  valuation  for  rating  purposes. 

It  is  sufiBcient  in  this  case  to  show  that  this  particular 

institution  is  of  such  a  charitable  nature'as  to  be  excluded 

under  the  115th  section.    It*  has  been  proved  that  it  is  a 

public  institution;  that  it  is  an  institution  not  carried  on 

for  the  purposes  of  profit  to  any  individual ;  that  it  has  been 

established  by  private  donations,  and  that  the  persons  who 

have  given  these  donations  do  not  and  cannot  derive  any 

pecuniary  profit  from  the  institution.    It  has  also  been 

shown  that  although  charges  are  made  for  some  of  the 

patients,  a  great  many  others  are  relieved  free  of  charge, 

and  that  a  number  of  persons  at  the  hospital  gave  their 

services  gratuitously.      Under  all    the    circumstances  we 

think  that  this  is  an  institution  which  comes  under  the 

exemption  referred  to  in  the  115th  section  of  the  Municipal 

Act.    One  other  point  raised  in  the  argument  was  whether 

the  whole  of  the  land  surrounding  the  hospital  would  be 
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Jimfii.  63[®™pted  with  the  building.  This  depends  on  whether  it 
.fj^;^f^  is  ^ifl©d  excIusiTely  for  hospital  purposes  or  not.  Looking 
suriuM^ Vf.  **  *^®  account  for  rates  sent  in  by  the  Municipality  it  would 
MaSSSnUi^.  *PP®ft^  that  the  Council  only  rated  the  Sanitarium  building. 
It  does  not  appear  that  the  Valuation  Court  intended  to 
value  the  land  and  not  the  building;  though  they  might 
have  put  this  valuation  upon  the  Sanitarium  in  consequence 
of  the  large  extent  of  land  around  it  As  far  as  the 
documents  before  us  go,  the  land  does  not  appear  in  the 
valuation.  The  Municipality  may,  therefore,  if  that  be  the 
case,  at  an  interim  valuation,  value  the  land  not  used  for 
hospital  purposes  for  rating  purposes.  We  must  now, 
however,  simply  confine  our  attention  to  the  building,  and 
we  hold  this  is  a  hospital  which  comes  within  the  exemption 
stated  in  the  Act,  and  the  application  will  therefore  be 
granted  with  costs. 

Maasdobp,  J.,  concurred. 

Application  granted  accordingly/  with  costs. 

CApplicantB*  Attorneyp,  Vau  Ztl  k  Buissnnrft.  l 

BeBpondents'  Attorney8»  I'bbdgold,  MoImtybb  &  BnsET.  J 


NiEUWOUDT  V8.  ReGISTBAB  OF  DeBDS. 

Husband  and  Wife — Community — Transfer — Bestrietion 

on  Alienation. 

Where  property  was  burdened  udth  a  restriction  against 
aUenation,  except  to  descendants,  transfer  was  authorised 
to  he  passed  to  the  husband  of  a  descendant  to  whom  ha 
was  married  in  community  of  property. 

1897.  Application  on  notice  of  motion  calling  respondent  to  show 

«.   — :..      cause  why  he  should  not  be  ordered  to  pa*s  transfer  to 

B^sgjbw  of    applicant  of  a  certain  fourth  share  m  the  farm  Paardenpoort, 

Jansenville,  purchased  by  applicant  from  Hester  P.  Snyman^ 

and  why  respondent  should  not  pay  the  costs  of  application. 

Hester  Petronella  Snyman  became  entitled  to  the  portion 

of  the  farm  in  question  under  the  will  of  her   mother 

(Mrs.  Viljoen),  and  it  was  transferred  to  her  by  her  mother'^ 

executors  dative,  subject   to    the  condition  contained  in 

Mrs.  Viljoen*s  will,  that  the  farm  should  not   be   sold. 
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bequeatkedy  exchanged,  let,  or  in  any  way  disposed  of,  except        isw.^ 

only  to  or  among    the    lawful    descendants  of  the  said  jj,^"^^^ 

Mrs,  Viljoen.    Applicant,  who  was  married  in  cormrnmity    **]^J5^®' 

to  a  lawful  descendant  of  Mrs.  Viljoen,  as  respondent  knew, 

had  purchased  the  land  from  Hester  P.   Snyman.      On 

applicant's  attorney  tendering  to  respondent  for  registration 

on  May  22nd,  1897,  a  deed  of  transfer  by  Hester  P.  Snyman 

to  applicant,  the  respondent  refused  to  register  the  transfer 

deed,  on  the  ground  that  applicant  was  not  a  descendant  of 

Mrs.  Viljoen.    In  his  report  the  Bogistrar  of  Deeds  stated 

that  he  held  that  as  the  special  condition  barred  anyone  but 

a  descendant  from  purchasing,  etc.,  the  land,  he  did  not  feel 

justified  in  allowing  the  transfer  to  itpplicant  to  pass  without 

an  Order  of  Court 

Searle,  Q.C,  for  applicant,  argued  that  as  he  was  married 
in  community  of  property  to  a  lawful  descendant  of 
Mrs.  Viljoen,  as  was  on  record  in  the  Deeds  Office,  he 
was  entitled  to  transfer. 

8heil,  for  respondent:  The  deed  of  transfer  does  not 
state  that  applicant  is  married  in  community  to  such  a 
descendant.  The  Registrar  is  justified  in  taking  the  point, 
and  requiring  an  Order  of  Court 

Searhy  Q,C.,  in  reply :  The  respondent  did  not  object  to 
the  form  of  the  transfer  deed,  but  that  he  could  not  allow 
transfer  to  one  not  a  descendant 

Buchanan,  Acting  O.J. :  You  may  take  an  order  author- 
ising the  Registrar  of  Deeds  to  pass  transfer  to  the  applicant, 
Gideon  Johannes  Nieuwoudt,  on  its  appearing  in  the  deed  of 
transfer  that  he  is  married  in  community  of  property  to  a 
descendant  of  the  testatrix,  Hester  Johanna  Viljoen.  As  to 
costs,  it  was  improper  to  call  upon  the  Registrar  of  Deeds  to 
show  cause  why  he  should  not  pay  the  costs  of  the  application, 
and  applicant  must  pay  any  costs  incurred  by  the  Registrar 
in  consequence. 

Maabdobp,  J.,  concurred. 

Application  granted  accordingly,  applicant  to  pay  the 
^costs. 

C Applicant's  Attorneys.  Yah  Ztl  k  Bmagatnt.      n 
BMpondent's  Attoriieys,  J.  k  U.  fifiio  ft  Hbphew.J 
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YlUOSK  AND  OtHEBS  V8.  HaMICAN  AND  AnOTHEB. 

Upper  and  Lower  Proprietors — Water  Bights— Perenmai 

Stream — Atoard — Construction* 

By  an  atoard  of  arbitrators,  which  had  been  made  a  Bute  of 
Court,  the  proprietor  of  an  upper  farm  was  entitled  to 
the  use  qf  one-ihird  of  ihe  water  of  a  perennial  stream, 
and  was  to  allow  two-thirds  of  the  water  to  flaw  down  for 
the  use  of  the  two  lower  properties. 

The  upper  proprietor  was  awarded  the  right  to  a  furrow 
leading  to  a  miU  on  the  western  side  of  the  river,  and  to 
a  continual  flow  in  ihis  fwrrow  of  one-third  of  the  water 
of  the  stream.  He  was  also  allowed  the  right  to  lead  waier 
on  the  eastern  side  of  ihe  river,  provided  that  when  he  did 
so  he  allowed  an  equal  quantity  of  waier  to  flow  into  the 
stream  from  the  western  furrow, after  it  had  pasted  the 
mill,  so  that  at  all  times  two-thirds  of  the  water  should 
flow  down  to  the  lower  proprietors. 

Subsequently  the  upper  farm  with  its  water  rights  was  sub- 
divided, without  reference  to  the  louder  proprietors.  Held, 
that  it  was  the  duty  of  the  owners  of  the  subdivisions  on 
the  eastern  side,  whenever  they  led  out  waJter  on  that  side, 
to  see  that  an  equivalent  quantity  of  waier  was  returned 
to  the  stream  out  of  the  western  furrow,  and  that  it  was 
not  for  the  lower  proprietors  to  see  that  the  owners  of  the 
subdivisions  on  the  western  side  so  returned  the  water  to 
the  stream. 

\w.  Action  by  P.  D,  Viljoen,  W.  J.  Viljoen,  H.  C.  Viljoen  (as 

„  16.      executor  of  the  estate  of  J.  F.  Viljoen),  the  owners  in  nn* 

^^—  '      divided  and  undefined  shares  of  the  farm  In  het  Midden 

cH^M.  ^  van  de  Doom  Eivier,  and  of  defined  and  divided  shares  of 

fffLfnm^n  Mid 

Anottier.  the  farm  Aan  de  Doom  Eivier ;  and  by  D.  F.  Viljoen,  D.'s 
8OD9  and  H.  A.  Viljoen,  D.  F.  Viljoen,  J/s  son,  and  C.  J* 
Viljoen,  as  owners  in  undivided  and  undefined  shares  of  a 
separate  portion  of  the  farm  Aan  de  Doom  Bivier,  against 
J.  N.  Hamman  and  A.  F.  Haroman^  as  respective  owners  of 
certain  defined  and  separate  shares  of  the  farm  De  Dooms, 
for  an  interdict  and  damages. 
Plainti£fs  in  their  declaration  stated  that  a  perennial 


247 
stream,  the  Doom  Biver.  traversed  the  three  farms  above-      ,*^- 

'  '  June  15 

mentioned,  and  situate  in  Worcester  District;  that  by  an  »  J^- 
order  bearing  date  November  26th,  1849,  of  the  Circuit  ^ii^and 
Court  of  Worcester,  certain  disputes  between  the  then  owners  ^^J^^^d 
of  the  three  farms  were  referred  to  certain  arbitrators,  who  Another, 
subsequently  made  their  award  on  the  21st  January,  1350, 
which  was  made  a  Rule  of  Court  on  the  14th  February,  1850 ; 
that  the  award  was  still  binding  upon  all  the  proprietors  of 
the  whole  or  any  portion  of  the  said  fetrms  and  upon 
defendants  as  owners  as  above  specified  of  portions  of  De 
Dooms.  That  one  Du  Plessis,  the  then  owner  of  De  Dooms, 
was  the  predecessor  in  title  of  defendants,  and  one  H.  C.  Yiljoen 
and  one  J.  A.  Van  Eeden  were  respectively  as  owners  of 
In  het  Midden  van  de  Doom  Bivier  and  of  Aan  de  Doom 
Bivier,  the  predecessors  in  title  of  plaintiffs.  That  under  the 
said  award  the  water  of  the  Doom  Biver  was  duly  apportioned 
between  the  owners  of  the  said  farms  respectively  in  the 
following  way :  one-third  to  the  owner  of  the  farm  De  Dooms, 
and  two-thii*ds  to  the  owners  of  the  farms  In  het  Midden  van 
de  Doom  Bivier  and  Aan  de  Doom  Bivier,  and  that  the 
several  owners  of  the  three  farms  had  been,  and  plaintiffs  and 
defendants  as  such  at  present  were,  entitled  to  the  use  and 
enjoyment  of  the  water  in  the  said  shares.  That  under  the 
award  the  then  defendant  Yiljoen  and  the  then  plaintiff  Van 
-Eeden  had  been  and  the  plaintiffs  now  were  entitled  to  take 
their  two-thirds  of  the  water  into  and  over  their  farms,  and  that 
;the  then  defendant  Du  Plessis  had  been  and  defendants  now 
were,  in  respect  of  their  shares,  entitled  to  take  their  third 
share  of  the  water  over  a  certain  furrow  on  the  west  side  of  the 
Doom  Biver.  That  it  was  further  provided  by  the  award 
that  in  order  to  enable  Du  Plessis  to  irrigate  his  com  or 
arable  land  lying  on  the  east  side  ef  the  river  he  should  be 
entitled  (and  defendants  as  owners  of  their  shares  were 
entitled)  only  to  lead  or  draw  off  as  much  water  from  the 
river  on  the  east  side  as  should  be  allowed  to  run  and  be 
diverted  oat  of  the  furrow,  of  the  then  defendant  Du  Plessis, 
on  the  west  side  of  the  river.  That  notwithstanding  the 
premises,  the  defendant  bad  continually  and  at  divers  times 
wrongfully  diverted  the  water,  and  that  more  particuluily 
(a)  on  February  12th,  1897,  A.  P.  Hamman  and  (J),  on 
March  2nd,  1897,  J.  N.  Hamman,  did  wrongfully  and  in 
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iMf.        breach  of  the  award  and  of  plaintiffs*  rights,  divert one-tbird 
-  li-      of  the  water  of  the  river  into  the  farrow  on  the  east  side,  and 

XT 

Tii^uMi  *^*®^c^  ^  ^'*®  portions  of  their  respective  shares  of  the  feLrm, 
Himi^Mid  situated  on  that  east  side,  notwithstanding  that  they  had 
AnottMr.  qqI;  respectively  turned  off  or  caused  to  be  tamed  off  an 
equivalent  third  part  of  the  water  of  the  river  out  of  the 
furrow  on  the  west  side  for  the  use  and  enjoyment  of  plaintifis, 
and  notwithstanding  that  the  water  so  diverted  was  not  by 
them  used  for  irrigating  com  or  arable  lands  as  enjoined  by 
the  award,  by  which  conduct  plaintifis  were  damnified.  Tliat 
during  the  last  three  months  (Febraary,  March  and  April, 
1897)  the  water  of  the  stream  had  not,  owing  to  such  acts  of 
diversion,  reached  plaintiffs'  homestead,  and  that  they  had 
been  prevented  from  distilling  or  watering  their  cattle,  and 
had  been  compelled  to  dig  for  water  for  domestic  purposes 
in  the  bed  of  the  river,  by  all  of  which  ihey  were  damaged. 
PlaintifiEs  accordingly  claimed  (a)  £200  as  damages  sustained ; 
(l)  an  order  interdicting  defendants  from  taking  out  and 
leading  on  the  eastern  side  of  the  river  any  water  whatsoever, 
save  only  when  an  equivalent  quantity  of  water  was  returned 
or  led  into  the  river  so  as  to  flow  down  to  plaintiffs,  and  save 
only  for  irrigating  com  or  arable  lands  on  the  eastern  side 
of  the  river ;  (e)  alternative  relief  and  costs  of  suit. 

Defendants  in  their  plea  stated  that  they  admitted  that 
the  terms  of  the  award,  to  which  they  referred  the  Courti 
were  binding  upon  all  the  present  owners  of  the  three  farms 
aforesaid ;  that  they  did  not  admit  that  they  were  obliged  to 
take  or  use  the  share  of  water  to  which  they  were  entitled 
solely  on  the  west  side  of  the  river,  but  said  that  they  and 
the  other  owners  of  portions  of  De  Dooms  were  entitled, 
subject  to  the  conditions  set  out  in  the  award,  to  use  the 
water  to  which  they  wore  entitled  either  on  the  east  or 
the  west  side  of  the  river.  They  said  also  that  they  and 
the  other  owners  of  De  Dooriis  were  entitled,  for  the  general 
purposes  of  their  farms,  to  lead  as  much  water  from  the 
furrow  on  the  eastem  side  of  the  river,  as  they  at  the  same 
time  should  divert  into  the  said  stream  from  the  furrow  on 
the  western  sida  They  said  that  they  had  never  led  water 
from  the  river  on  the  eastem  side  without  at  the  same 
tiuie  diverting  from  the  western  furrow  on  to  the  river  an 
equivalent  quantity  of  water,  and  that  such  an  occarrence 
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had  not  happened  with  their  knowledge  and  consent.     That        ww- 
any  failure  of  water  to  reach  the  plaintiffs'  homestead  had        >*  |«* 
not  been  caused  by  any  unlawful  act  of   theirs.      They    y|u^,^n^ 
accordingly  prayed  for  the  dismissal  of  plaintiffs'  claim  with  HMimS  ^d 
costs.    Plaintiffs  replied  generaUy,  Another. 

The  award  directed  that  a  proper  dam  should  be  erected  at 
the  head  of  the  Doom  Biyier,  and  another,  to  bo  called  Eabie's 
Dam,  on  the  boundary  of  Du  Plessis'  farm,  at  which  the  water 
was  to  be  divided  in  the  way  that  one-third  share  should  be 
allotted  to  and  belong  to  Du  Plessis  as  owner  of  the  farm 
De  Dooms,  and  the  remaining  two-thirds  be  allotted  and 
belong  to  Viljoen  as  owner  of  In  het  Midden  van  de  Dooms 
and  to  Van  Eeden,  as  owner  of  Aan  de  Doom  Eivier.  The 
award  then  gave  Du  Plessis  in  **  all  time  coming  the  whole 
and  sole  right  to  the  watercourse  below  Babie's  Dam,  and 
leading  to  his  house  for  conducting  his  third  share  of  the 
water  to  such  place,  and  for  such  purposes  as  he  may  see  fit,*' 
and  that  a  watercourse  should  be  made  over  Du  Plessis'  land 
to  a  certain  f^andbank  designated  in  which  the  two-thirds 
belonging  to  Viljoen  and  Van  Eeden  shall  run  until  it  again 
entered  the  ri?er.  ^  And  we  do  further  decide  and  direct, 
that  in  order  and  for  the  purpose  of  enabling  the  said 
defendant  Du  Plessis  to  irrigate  the  ciom  or  arable  lands 
belonging  to  him  situate  on  the  east  or  left  side  of  the  river, 
he  shall  be  entitled  to  dam  up,  turn  off,  and  use  for  this 
purpose  so  much  water  from  the  watercourse  or  river, 
conducting  the  water  of  the  said  defendant  Viljoen  and  the 
said  plaintiff  Van  Eeden,  as  he  the  said  defendant  Du  Plessis 
shall  at  the  time  he  so  uses  the  said  water  allow  to  run  over 
his  mill  and  into  the  river  for  the  use  of  the  said  defendant 
Viljoen  and  the  said  plaintiff  Van  Eeden."  The  award  then 
■went  on  to  divide  the  two-thirds  of  the  water  between  Viljoen 
and  Van  Eeden,  and  after  so  doing  stated  that  the  award 
should  be  binding  not  only  on  the  present  proprietors,  but 
also  on  their  heirs  and  successors  in  all  time  coming. 

The  facts  of  the  case  appear  sufficiently  from  the  judg- 
ment. 

McGregor  (with  him  Buchana/n),  for  plaintiffs :  The  rights 

of  the  parties  have  already  been  settled  by  the  award  which 

was  made  a  Bule  of  Court,  and  binds  defendants  as  successors 
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i6*f-  in  title  of  Dn  Plessis.  They  can  only  take  water  from  the 
..  ij-  eastern  farrow  when  and  so  long  as  they  let  an  equivalent 
quantity  run  into  the  river  from  the  western  furrow.  The 
subdivision  of  De  Dooms  cannot  prejudice  plaintiffs,  and 
•aj^'*'*"-  whatever  turns  for  water-leading  the  co-owners  of  De  Dooms 
may  arrange  between  themselves,  they  must  see  to  it  that 
the  above  condition  is  observed  during  their  turns :  AngeU 
on  Watercourses  (sect.  1 27,  note) ;  Oaie  on  Easements  (p.  140 
of  4th  edition). 

Farther  the  award  contemplates  their  only  using  water 
from  the  eastern  farrow  for  com  or  arable  lands,  and  not 
generally  for  cultivation  and  farm  purposes.  Defendants 
have  not  observed  this,  and  further  on  at  least  one  occasion 
each,  the  defendants  have  used  water  from  the  eastern  furrow, 
while  the  westem  furrow  was  not  tumed  into  the  river. 
Through  this  conduct  plaintiffs  have  suffered  great  damage, 
in  dry  times  having  no  water  at  all.  Defendants  must  allow 
a  constant  flow  of  two-thirds  of  the  stream:  Struben  vs. 
Cape  Town  District  Waterworks  Co.  (9  Juta,  .p.  68).  No 
declaration  of  rights  is  asked,  and  so  it  was  not  necessary  to 
join  the  other  co-owners  of  De  Dooms  as  defendants.  The 
defendants  are  the  only  co-owners  that  plaintiffs  can  prove 
diversion  of  water  against,  and  so  an  interdict  is  asked 
against  them. 

Sch/remeVy  Q,C.  (with  him  Benjamin),  for  defendants :  It 
is  admitted  that  the  award  is  binding  on  defendants  as  well 
as  on  the  other  co-owners  of  De  Dooms.  Defendants  have 
always  respected  plaintiffs'  rights,  and  have  always  allowed 
the  westem  furrow  to  empty  itself  into  the  river  when  taking 
water  from  the  eastern  farrow.  The  award  does  not  restrict 
the  use  of  the  water  of  the  eastern  furrow  to  any  particular 
cultivation,  if  it  is  read  properly.  If  it  is  taken  to  resect 
the  use  for  corn  or  arable  lands,  vineyards,  &c.,  come  under 
this  latter  head.  The  evidence  does  not  show  any  inter- 
ference with  plaintiffs'  rights  by  defendants,  as  they  always 
saw  that  the  water  of  the  westem  furrow  was  tumed  into  the 
river  when  leading  from  the  eastern  furrow.  There  is  no 
reason  for  this  invidious  distinction  between  defendants  and 
thA  other  co-owners,  who  should  also  have  been  joined  as 
defendants.  The  defendants  cannot  guarantee  that  no  one 
will  divert  the  water  of  the  western  furrow  when  they  have 
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tinned  it  into  the  river.    They  took  all  reasonable  pre-      ,i89t. 
cautions.  ..  ij- 

[Buchanan,  Acting  C.J.:  But  the  award  says  they  can    yj,j^^„^ 
only  take  water  from  the  eastern  furrow,  so  long  as  they  HSSnlmaiid 
allow  an  equivalent  quantity  to  flow  into  the  river  from  the     Anotiwr. 
western  furrow.] 

The  Court  will  not  grant  an  interdict  if  defendants  observe 
the  condition  by  turning  on  the  water  and  takmg  reasonable 
precautions  to  have  it  continue  so.  Defendants  cannot  be 
expected  to  guard  the  furrow  all  the  time  they  are  leading 
from  the  eastern  furrow.  If  no  water  reached  the  home- 
steads of  plaintiffs,  that  is  due  to  scarcity  of  the  water 
and  not  to  defendants.  Plaintiffii  have  suffered  no  damage. 
Again,  as  the  award  lays  down  a  small  penalty  for  any 
breach,  the  action  should  have  been  brought  in  the  Magis- 
trate's Court  (Ord.  5  of  1848,  and  Act  20  of  1856,  sect. 
84),  and  so  only  Magistrate's  Court  costs  will  in  any  case  be 
allowed. 

[Buchanan,  Acting  C.J. :  Even  granting  that,  plaintiffs 
ask  for  an  interdict  and  so  had  to  bring  their  action  in  this 
Court.] 

But  this  is  no  case  for  an  interdict,  as  defandants  do  not 
claim  to  depart  from  the  award. 

Buchanan,  Acting  O.J.,  in  giving  judgment,  said:  The 
rights  of  the  proprietors  of  these  farms,  as  between  them- 
selves to  the  use  of  the  water  of  this  stream,  have  already 
been  determined  by  the  award  of  arbitrators,  which  was 
made  a  Bule  of  Court,  and  which  resulted  from  a  former 
action  between  the  then  proprietors.  It  is  the  application 
of  that  award  to  the  user  of  the  water  by  the  present 
proprietors  that  we  have  to  deal  with  in  this  case.  Before 
1849,  the  then  proprietor  of  the  upper  farm  De  Dooms,  had 
a  dam  on  the  Doom  Bivernear  his  upper  boundary.  At  this 
dam  all  the  water  was  taken  out  of  the  river  by  means  of  a 
furrow  which  cut  off  a  loop  of  the  river  and  rejoined  the 
channel  lower  down.  It  will  simplify  matters  for  the 
purposes  of  this  case  to  regard  that  furrow  as  being  now 
substituted  for  the  usual  course  of  the  river.  The  arbitrators 
in  1849  fixed  a  spot  on  the  stream  at  which,  by  their  direc- 
tions, a  properly  masoned  dam  was  constructed,  having  four 
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i8f7.  equal-sissed  outlete,  one  leading  to  a  ftirfx>w  on  the  western 
••  i^-  side  of  the  stream^  two  to  the  main  channely  and  one  to  the 
--,„ —  ^  eastern  side.  The  arbitrators  directed  that  one  of  thece 
H^mSSi'Jiid  ^^*^®*8  should  at  all  times  be  closed,  thus  dividing  the 
Another,  stream  into  three  equal  parts.  One-third  of  the  water  was 
assigned  to  the  use  of  the  proprietor  of  the  upper  farm,  and 
two-thirds  to  the  proprietors  of  the  two  lower  farms.  In  het 
Midden  van  De  Dooms  and  Aau^de  Doom  Biyier,  now 
represented  by  plaintiffs.  On  the  westem  furrow  was  a 
mill,  and  it  was  directed  that  one-tiiird  of  the  water  should 
always  run  in  that  furrow  for  the  use  of  that  milL  The 
award  then  went  on  to  say  that  in  order  and  for  the  purpose 
of  enabling  the  then  defendant,  one  Du  Plessis,  owner  of 
De  Dooms,  to  irrigate  com  and  arable  lands  situate  on  the 
upper  £Eirm  on  the  eastern  or  left  side  of  the  river,  he  should 
be  entitled  to  tum  off  and  use  so  much  of  the  two-thirds 
water  running  in  the  river  to  the  lower  proprietors,  as  he 
shall  at  the  same  time  allow  to  run  into  the  river  from  the 
furrow  on  the  westem  side  after  the  same  had  passed  his 
mill.  In  this  way  there  would  always  be  two-thirds  of  the 
water  flowing  down  to  the  lower  proprietors  in  the  main 
channeL  This  arrangement  was  simple  enough  as  long  as 
the  upper  farm  remained  in  the  occupation  of  one  person ; 
but  since  then  this  farm  has  been  subdivided  among  a 
number  of  co-proprietors,  some  of  whom  use  only  the 
westem  furrow,  and  some  only  the  eastern.  These  oo- 
proprietors  have  entered  into  several  contracts  between 
themselves  as  to  their  turns  of  water-leading,  but  to  these 
contracts  the  lower  proprietors  were  no  parties,  and  they 
are  not  bound  thereby.  It  is  clear  from  the  evidence  that 
the  water  has  been  used  on  both  sides  of  the  river  in  such  a 
way  as  to  deprive  the  lower  proprietors  of  a  portion  of  their 
two-thirds  of  the  stream.  The  question  is  who  is  at  fault 
and  who  is  answerable  for  this  deprivation.  The  defendants 
and  the  Du  Toits,  who  are  co-proprietors  with  them  of  a 
separate  mit  undivided  portion  of  De  Dooms,  formerly  used 
only  the  eastem  furrow.  The  Du  Toits  recently  abandoned 
their  use  of  this  furrow,  and  confmed  their  use  to  the  w^^stem 
furrow,  and  disputes  have  in  consequence  arisen  between  them 
and  the  defendants.  The  defendants  allege  that  the  Du  Toits 
aie  the  chief  culprits  in  depriving  the  plaintifis  of  their  wate^. 
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and  complain  tbat  they  are  not  joined  as  co-defendants.  It  j^^\^ 
is  quite  possible,  and  seems  very  probable,  that  others  of  the  -  \^- 
npper  proprietors  besides  defendauts  have  contributed  in 
depriving  plaintiffs  of  their  water,  and  this  may  affect  the 
question  of  damages,  but  it  is  no  answer  to  the  complaint  Anotber. 
the  plaintiffis  make  against  the  defendants.  The  plaintiffs 
have  fixed  upon  two  occasions  when  they  have  shown  that 
the  defendants  were  taking  water  by  the  eastern  furrow 
when  no  equivalent  quantity  was  being  returned  to  the 
stream  from  the  western  furrow.  The  defendants  cont.end 
that  it  is  their  co-proprietors  and  not  they  who  are  answer- 
able for  this.  But  the  construction  I  put  on  the  award  is 
that  as  regards  the  lower  proprietors  no  upper  proprietor 
can  take  any  portion  of  the  two-thirds  water  assigned  to  the 
lower  proprietors,  and  lead  it  out  on  the  eastern  side  of  the 
river,  unless  such  upper  proprietor  sees  that  at  the  same 
time  the  lower  proprietors  get  an  equivalent  quantity  of 
water  returned  to  them  out  of  the  western  furrow.  By  the 
masoned  dam  there  was  an  automatic  division  of  the  water, 
and  when  this  division  is  interfered  with,  the  onus  is  on  the 
person  so  interfering  to  see  that  the  lower  proprietors  are 
not  thereby  deprived  of  any  of  their  water.  It  is  difiScult  to 
see  how  the  plaintiffs  could  succeed  against  any  of  the  upper 
proprietors  who  use  only  the  water  in  the  western  furrow,  as 
by  the  award  the  water  is  to  have  a  perpetual  flow  in  that 
furrow.  But  the  use  of  the  water  on  the  eastern  side  is 
optional.  As  no  time  is  fixed  by  the  award  when  water 
may  be  taken  on  that  side  it  would  be  unreasonable  to  put 
the  burden  on  the  lower  proprietors  of  going  up  the  stream 
to  see  that  they  received  their  full  quantity  whenever  any 
upper  proprietor  availed  himself  of  the  option  so  given.  As 
the '  defendants  led  out  water  on  the  eastern  side  of  the 
stream  when  at  the  same  time  they  did  not  see  that  an 
equivalent  quantity  was  being  returned  out  of  the  western 
furrow,  and  as  they  claim  the  right  to  do  so  during  their 
turn  of  water-leading,  an  interdict  will  be  granted  to  that 
extent.  The  plaintiffs,  however,  claim  an  interdict  for  more 
than,  in  my  opinion,  they  are  entitled  to.  They  ask  that  the 
defendants  shall  be  interdicted  from  using  water  on  the 
eastern  side  of  the  river  for  irrigating  their  vineyards, 
claiming  that  any  irrigation  on  that  side  shall  be  confined 
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1807.        to  com  lands  only.    It  is  trae  *^  com  and  arable  lands  "  are 

Jtine  15.  '' 

n   16.      mentioned  in  the  award,  but  I  do  not  think  it  was  intended 

„     17.  ' 

vmoenand  ^^  those  words  to  put  any  restriction  on  the  use  of  the 
H^^^d  ^**®^'  One-third  of  the  water  was  given  out  and  out  to  the 
Another.  ^  upper  proprietor  for  the  purposes  of  irrigation,  and  it  is  not 
denied  that  he  could  irrigate  any  vineyards  situated  on  the 
western  side  of  the  river.  I  am  not  prepared  to  say  that  the 
plaintifis,  under  this  clause  of  the  award,  have  a  clear  right 
to  interdict  the  defendants  from  irrigating  any  vineyards 
they  may  have  on  the  eastern  sida  As  to  damages,  the 
defendants  can  be  held  answerable  only  for  such  injury  as  is 
traced  to  their  own  acts.  All  that  is  proved  is,  that  on  two 
occasions  they  wrongfully  used  this  water,  so  that  the 
damages  awarded  in  this  case  will  be  nominal  in  amount. 
Judgment  will  be  for  an  interdict  in  the  terms  stated  and 
for  £5  damages.  As  the  plaintiffii  have  succeeded  in  ob- 
taining a  substantial  judgment,  they  will  have  their  costs. 
This  will  not,  however,  include  the  expenses  of  those  witnesses 
called  by  the  plaintiffs  to  give  evidence  solely  with  respect 
to  the  irrigation  of  the  vineyards  on  the  eastern  side  of  the 
river. 

Maasdobp,  J.,  concurred. 

Judgment  accordingly  for  an  interdict  restraining  de- 
fendants from  taking  out  and  leading  on  the  eastern  side  of 
the  river  any  water  whatever,  save  only  when  an  equivalent 
amount  of  water  is  allowed  to  run  into  the  river  from  the 
furrow  on  the  western  side  for  the  use  and  benefit  of  the 
proprietors  of  the  two  lower  farms,  and  for  £5  damages  and 
costs. 

tPlalntUb*  Attornef,  V.  A.  van  obr  Byl.         1 
Delendants'  AUornej-s,  Vas  Zyi.  &  Buissiimft. J 
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GiPFOBD  v$.  Hare. 
Abatement  of  Nuiacmce — Brickfield — Preseription. 

A  distinction  is  to  he  drawn  between  nuisances  which  are 

noxious  to  life  or  property,  and  those  which  a/re  detri* 

mental  only  to  personal  comfort. 
Prescription  cannot  be  relied  upon  to  prevent  the  abatement  of 

a  nnisanee  proved  to  cause  injuries  noxious  to  life  or 

property. 

Action  by  John  GifFord  against  E.  J.  Hare  for  an  inter-        y^^^ 
diet  restraining  defendant  from  causing  a  nuisance  to  him      ju°y  ^li 
by  burning  bricks^  and  for  £100  damages  sustained.  GiffordvfiHftre, 

Plaintiff  in  his  declaration  stated  that  he  was  the  pro- 
prietor of  a  dwelling-house  with  outhouses,  situate  on  the 
main  road  at  Mowbray ;  that  defendant  was  a  Councillor  of 
Mowbray  Municipality,  and  a  proprietor  of  certain  brick- 
fields near  to  plaintiff's  property,  and  within  the  Munici* 
pality.  That  defendant,  during  1 896  and  1897)  burned  or 
caused  to  be  burnt  on  his  said  brickfield,  large  quantities  oi 
bricks  in  such  a  manner  as,  by  means  of  smoke  from  his 
furnaces,  wrongfully  and  unlawfully  to  cause  an  intoler- 
able nuisance  to  the  public*,  and  specially  to  plaintiff,  as 
owner  and  occupier  of  his  said  house,  by  which  nuisance 
plaintiff  had  sustained  loss  and  damage  in  respect  of  his 
fruit-trees,  in  respect  of  his  moyable  property  in  his  housey 
and  in  respect  of  the  quiet  and  comfortable  use  and  enjoy- 
ment of  his  property  to  which  he  was  by  law  entitled.  That 
plaintiff  had  therefrom  sustained  £100  damages.  That  he 
had  complained  of  the  nuisance  to  defendant,  and  also  to 
the  Municipal  Council,  and  the  said  Council,  on  behalf  of 
plaintiff  and  other  members  of  the  public,  and  after  due 
inquiry  had,  in  November,  1896,  called  upon  and  required 
defendant  to  abate  the  nuisance,  and  the  defendant  had 
undertaken  to  abate  the  same,  but  had  failed  and  neglected 
to  effect  such  abatement. 

Wherefore  plaintiff  prayed  (a),  for  a  perpetual  interdict 
restraining  defendant  from  so  burning  bricks  upon  his  brick- 
field as  to.  cause  a  nuisance  to  plaiutiff;  (6),  judgment  for 
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jil^^so       ^^^  '^^^^  ^^  £100  as  and  for  damages ;  (c),  general  relief  and 

Ja|y^i-  costs  of  suit. 
ouford«f.Hare.  Defendant  in  his  plea  stated  that  he  had  for  many  years 
preyiously  to  and  during  1896  and  1897  burned  bricks  upon 
his  brickfields,  but  denied  that  he  had  committed  a  nuisance 
as  plaintiff  stated,  or  that  he  inflicted  any  damage  on 
plaintiff  or  the  public.  That  the  brickfields  had  been  in 
use,  and  bricks  had  been«bumed  upon  them  ever  since  1835, 
that  the  house  owned  by  plaintiff  was  built  in  1874,  and 
that  plaintiff  had  occupied  it  for  thirteen  years.  He  ad- 
mitted that  plaintiff  had  complained  to  him  about  the  brick- 
fields in  November,  1896,  for  the  first  time,  and  that  plaintiff 
and  other  members  of  the  public  presented  a  petition  to  the 
Municipal  Council  on  this  subject.  He  stated  that  the 
Council  had  desired  him  (defendant)  to  move  his  kilns  to  a 
site  indicated  near  the  southern  boundary  of  his  property, 
tliat  he  had  done  so,  and  had  since  that  date  burnt  bricks 
only  at  the  spot  indicated  as  suitable  for  the  purpose  in  view 
of  plaintiff's  objection.  He  did  not  admit  that  either  before 
or  after  November,  1896,  he  had  been  guilty  of  any  nuisancv3 
in  law,  either  as  regards  plaintiff,  or  his  property,  or  the 
general  public.  Wherefoie  he  prayed  for  the  dismissal  of 
plaintiff's  claim  with  costs. 

In  his  replication  plaintiff  admitted  the  brickfields  had 
been  used  as  such  before  he  (plaintiff)  purchased  his 
property,  but  said  that  formerly  only  two  pUg-mills  for 
making  bricks  had  been  used  upon  the  said  brickfields, 
whereas  seven  were  now  used  by  defendant  thereon,  and 
that  the  nuisance  complained  of  had  been  thereby  increased. 
He  admitted  that  the  Municipal  Council  had  de(*ided  that 
defendant  should  confine  his  brick-making  operations  within 
a  certain  area,  but  he  denied  that  defendant  had  completely 
carried  out  the  order,  inasmuch  as  he  had  erected  certain 
brick  kilns  outside  the  defined  area.  He  said  that  the 
nuisance  had  not  been  abated  by  the  steps  taken  by  defen- 
dant subsequently  to  the  order  of  the  Council ;  otherwise  the 
replication  was  a  general  joinder  of  issue,  and  the  rejoinder 
of  defendant  was  also  general. 
The  facts  appear  sufficiently  from  the  julgments. 

Bchreiner,  Q.C.  (with  him Searle,  QC')> for  plaintiff:  There 
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is  a  clear  nnisancey  and  it  is-  do  defence  to  that  to  say^  as      j^^;^ 

is  said  in  the  plea,  that  brickmaking  was  carried  on  when      ^^7  *- 

plaintiff  came  to  live  there.     Prescription  is  no  defence  to^"''^*'*^*"' 

the  existence  of  the  nuisance,  and  even  if  it  were,  it  is  not 

so  when  plaintiff  had  no  opportunity  to  object  or  acquiesce. 

Here  the  amount  of  burning  has  increased  fourfold  in  the 

last  few  years,  and  to  that,  at  all  events,  plaintiff  could  not 

possibly  be  held  to  have  consented  by  acquiescence  for 

prescriptive  period:  Du  Toit  vs.  De  Bot,  and  Du  Toit  vs. 

Zutdmeer  (2  Jota,  p.  213).    The  law  of  nuisances  is  well 

digested  and  discussed  in  Garrett  on  Nuisances  (1890  edition, 

p.  146,  et  seq.,  specially  at  pp.  151-4).    The  same  point  was 

discussed  in  War  Department  vs.  Taum  Cowndl  of  Cape  Town 

(not  reported,  except  in  Cape  Times  of  June  14th,  etc.,  1883), 

where  the  Court  ordered  nuisance  at  the  shambles  in  Lower 

Strand  Street,  Gape  Town,  near  railway  station,  to  be  abated, 

though  slaughtering  had  gone  on  there  for  a  considerable 

time. 

pSuCHANAN,  Acting  C.J. :  The  same  distinction  was  taken 
there  as  in  Du  Toit  vs.  De  Bot  {8wpra),\ 

That  is  so.  There  is  not  much  difference  between  our 
Law  and  Englinh  Law  in  respect  of  the  abatement  of 
nuisances:  Sturges  vs.  Bridgman  (11  Oh.  D.,  p.  852); 
Beardmore  vs.  TredtoeU  (3  Oiff.,  p.  683),  an  important  ease 
in  this  connection ;  Bamford  vs.  Tumley  (3  B.  and  S., 
p.  66). 

[Buchanan,  Acting  C.J. :  In  the  case  of  War  Department 
vs.  Town  Cotmcil,  the  jury  found  as  one  of  the  issues  of  fact 
that  the  shambles  affected  the  health  of  the  people.] 

Naturally  a  nuisance  to  health  is  a  very  serious  one,  and 
En«];lish  cases  go  to  show  that  the  process  of  brick-making 
and  burning  is  injurious  to  health,  and  a  serious  nuisance. 
The  expert  evidence  in  English  cases  shows  this,  and  here 
the  bricks  are  burnt  in  the  saipe  way. 

The  legal  principles  as  to  nuisances  are  clear  from  English 
and  Cape  cases :  Holhmd  vs.  Scott  (2  E.  D.  C,  p.  307),  where 
the  nuisance  was  one  of  noise ;  Walter  vs.  Selfe  (4  De  G.  & 
S.,  p.  315).  Broadbent  vs.  Imperial  Gaslight  Co.  (26  L.  J. 
N.  S.  Eq.  276)  is  instructive  as  to  how  far  an  interdict 
would  be  granted.  There  was  an  increase  in  the  nuisance, 
and  a  perpetual  interdict  was  granted:   Pollock  vs.  Lester 
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jWT^       (11  Hare,  p.  266);  Shotfa  Iron  Co.  vs.  Inglis  (7  App.  Cas. 
J^  i'.      518) ;  8t.  Helenas  Smelting  Co.  vs.  Tipping  (35  L.  J.  N.  S. 

GU!brt«.Hwe.Q.  B.,  p.  66). 

PcMsitive  evidence  is  given  that  some  people  were  affected 
by  the  nuisance,  and  negative  evidence  to  the  contrary  will 
not  avail  against  this.  The  nuisance  has  not  been  abated 
by  the  removal  of  the  kilns  to  the  spot  selected  by  the 
ConndL 

Oraham  (with  him  Buchanan\  for  defendant:  I  have 
referred  to  a  large  number  of  cases,  and  cannot  differ  much 
on  the  law  from  my  learned  friend.  The  facts  show  that  no 
nuisance  exists — even  plaintiff  and  his  witnesses  testify  to 
this,  by  having  dwelt  next  to  brickfields  for  a  long  time 
without  complaining.  The  fact  that  this  portion  of  the 
peninsula  is  generally  used  for  brick-making  must  be 
considered:  Du  Toit  vs.  J)e  Bot  (2  Juta,  p.  213).  As  to 
War  Department  vs.  Tovm  Cov/noil^  there  the  Court  found  the 
shambles  in  an  ^'  abominable  state " :  Oarrett  on  Nuisances 
(pp.  8,  9,  and  142) ;  Siurges  vs.  Bridgman  (11  Ch.  D.  865) ; 
Walter  vs.  Selfe  (4  De  G.  &  S.,  p.  315) ;  8t.  Helen's  Smelting 
Co,  vs.  Tipping  (11  H.  L.  C,  p.  642).  In  all  these  cases 
there  was  evidence  of  injury,  and  the  fact  that  nuisance  was 
much  nearer  than  in  this  case.  As  to  question  of  locality, 
see  Bali  on  Torts,  p.  406,  and  cases  quoted. 

Sehreiner,  Q.C.,  in  reply. 

BucHAKAK,  Acting  G.  J. :  The  defendant  Hare  has  a  brick- 
field on  the  west  side  of  the  main  road  at  Mowbray,  which 
is  separated  on  the  north  side  from  the  plaintiff's  property, 
first  by  a  street  and  then  by  property  formerly  owned  by 
Mr.  Tregidga,  but  which,  since  proceedings  have  been  taken, 
has  been  bought  by  the  defendant.  Mr.  Giffurd  in  his 
declaration  says  that  the  defendant,  in  burning  bricks  during 
1896  and  1897,  did  so  in  such  a  manner  as  to  cause,  by 
means  of  smoke  from  his  furnaces,  an  intolerable  nuisance 
to  the  public  and  especially  to  the  plaintiff,  by  which 
nuisance  the  plaintiff  has  sustained  damages  in  respect  of 
his  fruit-trees  and  in  other  respects.  For  these  damages  he 
claims  first  a  perpetual  interdict  and  then  £100.  The  plea 
denies  that  any  nuisance  was  created,  but  sets  forth  certain 
facts  which  are  more  in  the  nature  of  evidence.    The  plea 
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refers  to  the  fact  that  these  brickfields  haye  been  in  use  for      ,  ^991. 

Jone30. 

a  great  number  of  years,  but  I  do  not  see  that  the  plea  is  Jniy_i. 
so  framed  as  to  claim  that  this  fact  gives  the  defendant  a  GUTordM-Hmra. 
right  at  law  to  commit  a  nuisance.  I  quite  agree  with 
Mr.  Sehreiner's  argument  that  where  a  nuisance  is  preyed 
to  cause  noxious  injuries  to  life  or  property,  prescription 
cannot  be  relied  upon  to  preyent  such  a  nuisance  being 
abated.  A  distinction,  however,  must  be  drawn  between 
injuries  noxious  to  health  and  property  and  those  which  are 
detrimental  only  to  personal  comfort.  In  this  case  it  is 
alleged  that  injury  has  been  caused  to  property  as  well  as  to 
the  comfortable  and  quiet  enjoyment  thereof,  and  for  that 
£100  damages  are  claimed,  but  it  appears  that  when  defen- 
dant took  persons  to  inspect  the  injury  the  plaintiff  said  it 
was  only  a  matter  of  a  little  dost,  and  confined  his  complaint 
as  to  injuries  solely  to  the  damage  done  to  the  fruit-trees. 
Now  as  to  the  cause  of  the  injuries  to  these  fruit-trees,  the 
evidence  is  not  conclusive  in  favour  of  the  plaintiff.  We 
have  the  evidence  of  Mr.  Harman  and  Mr.  Wilesmith,  who 
say  that  the  injury  to  the  fruit-trees  was  due  to  neglect. 
As  a  question  of  fact  I  find  it  difficult  to  say  that  these 
fruit-trees  were  injured  in  any  other  way,  and  I  therefore 
find  that  there  is  no  evidence  before  us  to  prove  that  the 
plaintiff  has  suffered  damage  to  his  property  on  account  of 
anything  that  the  defendant  has  done.  Now  as  to  the  quiet 
and  comfortable  enjoyment,  this  property  has  been  used  for 
a  great  number  of  years  as  a  brickfield,  and  it  appears  that 
these  brickfields  were  used  for  a  great  many  years  before 
the  present  defendant  became  the  owner.  The  house 
between  the  plaintiff's  and  the  brickfields  was  occupied  by 
Mr.  Tregidga,  who  came  there  after  the  brickfields  were  in 
use,  and  he  said  in  his  evidence — ^and  I  think  he  gave  that 
very  fairly — that  until  four  or  five  years  ago  he  had  nothing 
to  complain  of  in  respect  of  these  brickfields ;  but  about  that 
time  the  kilns  had  been  gradually  removed  from  the  southern 
part  of  the  fields  to  the  northern  boundary  of  the  brickfields, 
and  the  kilns  erected  during  1892  abutted  close  on  the  road, 
which  separated  the  property  of  Mr.  Tregidga  from  the 
brickfields.  He  then  complained  of  the  brickfields,  and 
went  to  the  defendant,  who  agreed  to  remove  the  kilns  to  a 
certain  line  of  old  stumps  which  ran  across  the  paddock,  and 
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i8tf^  Mr.  Tregidga  said  that  as  long  as  the  defendant  kept  that 
Joif^ii  side  of  the  line  he  wonld  be  satisfied.  The  defendant  having 
Giifcr4 «.  Hara.  enoFoached  on  that  line,  Mr.  Tregidga  got  up  this  petition 
to  the  Municipal  Council  complaining  of  the  nuisance,  and 
an  inspection  took  place,  and  the  chairman  tells  us  that  on 
the  ground  Tregidga  and  the  defendant  agreed  that  the 
kilns  should  not  go  further  north  than  a  boundary  line  then 
fixed  in  a  line  with  Hare's  own  house.  Now  Mr.  Tregidga 
lias  stated  that  until  four  or  five  years  ago  he  had  nothing  to 
complain  of.  It  appears  that  from  1881  to  1887  kilns  of 
bricks  were  made  and  burnt  near  a  spot  marked  on  the  plan 
as  the  old  Scotch  kiln.  It  is  an  important  point  that  the 
Mowbray  Council,  after  inspection,  did  not  find  that  the 
nuisance  existed.  They  found  first  of  all,  according  to  their 
minute,  that  the  nuisances  complained  of  as  being  caused  by 
Hare's  brickfields  were  substantiated,  and  they  considered 
that  the  nuisances  could  be  abated  by  the  removal  of  the 
kilns  beyond  the  line  indicated.  After  the  kilns  were  re^ 
moved  the  plaintiff  complained  that  the  nuisances  still 
existed,  and  after  a  second  inspection  the  Coancil  found 
that,  as  Hare  had  carried  out  their  orders,  the  nuisance 
complained  of  had  been  abated.  I  think  this  is  very  strong 
evidence  in  favour  of  the  fact  that  the  nuiKance  does  not 
now  exist.  In  this  matter  the  Council  seem  to  have  done 
their  duty,  and  to  have  tried  to  rectify  whatever  was  wrong 
in  the  Municipality.  We  have  now  still  to  decide  whether 
the  present  position  of  the  brick-kilns  constitutes  a  nuisance 
or  not  The  evidence  of  many  of  the  witnesses  shows  that 
no  nuisance  is  caused  by  the  present  position  of  the  kilns. 
Now,  the  question  seems  to  me  to  be  this :  are  the  brick-kilns 
so  far  removed  that  the  noxious  gases  given  off  can  be 
dissiftated  in  the  air  before  they  reach  the  plaintiff's  property  ? 
and  on  the  evidence  it  seems  to  me  that  the  air  is  not  of 
such  a  kind  as  to  be  still  noxious.  I  would  not  give  judg- 
ment absolutely  against  the  plaintiff.  I  would  only  give 
absolution  from  the  instance,  so  that  it  may  be  left  open  to 
the  plaintiff,  if  he  can  get  better  evidence  to  show  that  a 
nuisance  does  exiRt,  to  bring  a  further  case.  There  is  one 
fact  with  regard  to  the  trees,  and  that  is  that  apparently 
they  grew  very  well  notwithstanding  the  proximity  of  the 
brick-kilns,    and    under    these    circumstances,   whether    a 


i 


261 

nuisance  existed  formerly  or  not,  at  present  the  eyidenoe        i^vr. 
shows  that  the  nuisance  does  not  exist,  and  that  no  damage      Jojy  i» 
has  been  proved.    Consequently  absolution  from  the  instance  Giironi  «t.  Hare, 
must  be  granted  with  costs. 

Solomon,  J. :  I  also  am  of  opinion  that  the  plaintiff  has 
failed  to  substantiate  his  case.  As  regards  the  question  of 
injury  to  the  health  of  himself  and  his  family,  the  evidence 
certainly  is  of  the  flimsiest  character,  ^nd  as  regards  the 
injury  to  the  plaintiff's  property,  I  think  that  the  evidence 
on  that  part  of  the  case  has  also  broken  down.  The  evidence 
as  regards  the  fruit-trees  shows  that  the  trees  have  been 
grossly  neglected,  and  I  am  satisfied  that  the  death  of  the 
fruit-trees  has  not  been  caused  by  the  fumes  from  the  brick- 
field more  than  by  the  neglect  of  the  plaintiff  in  cultivating 
them.  The  substantial  case  which  the  plaintiff  has  brought 
is  that  there  was  an  interference  with  his  comfortable  enjoy- 
ment of  his  property,  but  I  think  in  a  case  of  that  sort  regard 
must  be  had  to  the  fact  that  the  plaintiff,  when  he  went  to 
reside  there,  knew  that  there  were  brickfields  there,  and 
must  have  known  that  some  inconvenience  would  be  caused. 
The  alleged  nuisance  has  for  many  years  continued,  but  the 
plaintiff  has  taken  no  steps  to  abate  it ;  the  result  was  that 
the  defendant  was  encouraged  to  go  on  with  his  brickfields 
and  invest  a  large  amount  of  capital  without  a  word  of  com- 
plaint from  the  plaintiff  or  anyone  else  residing  in  the 
neighbourhood,  and  I  cannot  help  thinking  that,  if  the 
grievance  was  really  so  serious  as  it  has  been  represented, 
the  plaintiff  would  not  have  lain  by  all  these  years  and 
allowed  so  serious  a  nuisance  to  continue.  The  same  remark 
applies  to  Mr.  Tregidga,  who  allowed  the  nuisance  to 
continue,  and  it  was  not  until  the  kilns  were  brought  quite 
close  to  his  house  that  he  made  any  complaint,  and  in 
consequence  of  that  complaint  the  kilns  were  removed  some 
<listance  from  the  house,  but  not  nearly  so  far  away  as  they 
are  at  present,  and  he  was  then  quite  satisfied.  It  was  not 
until  November,  1896,  that  the  plaintiff  himself  made  any 
complaint  whatever,  and  then  it  waa  by  signing  the  petition 
which  was  brought  to  him  by  Mr.  Tregidga.  On  the  whole 
I  am  satisfied  that  the  plaintiff  has  failed  to  prove  that  there 
has  been  any  substantial  or  material  interference  with  his 
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law.       proper  eDJoyment  of  his  property,  and  therefore  I  quite  agree 
July  1.      with  the  judgment. 
QUBH)^w.Han.     Absolution  from  the  instance  accordingly  with  copts. 

fPUintifl^  Attoraeji^  W.  E.  If ooeb  k  SoH.l 
LDelendant't  AttonMf,  0.  W.  Hxbou>.        J 


ElMBERLEY  WATERWORKS  Co.,   LIMITED  VS.  Db  BeERS 

Consolidated  Mines,  Limited.* 

Judgment  of  the  Lords  of  the  Judicial  Committee  of  the  Privy 
Council  on  the  Appeal  of  The  Kimberley  Waterworks 
Company^  Limited  vs.  De  Beers  Consolidated  Mines, 
Limited  (two  Appeals  consolidated),  from  the  Supreme 
Court ^of  the  Cape  of  Oood  Hope,  delivered  Slst  July, 
1897. 

Present:  Lord  Hobhouse,  Lord  Macnaohten»  Lord 
Morris,  Sir  Eichard  Couch,  Mr.  Way. 
[Delivered  by  Lord  Morris.] 

iMY.  These  appeals  come  from  two  orders  of  the  Supreme  Court 

^"^^      of  the  Cape  of  Good  Hope,  dated  the  1st  of  March,  1895, 
wlS^JSta   whereby  the  orders  of  the  High  Court  of  Griqualand  of 
"d©  Been  ''*'  December,  1894,  were  reversed.    There  were  two  actions,  in 
Mino,       the  first  of  which  the  respondents  were  plaintiffs  and  the 
appellants  were  defendants.      In    the  second    action  the 
position  of  the  parties  was  reversed.      Both  actions  were 
tried  and  dealt  with  together  by  the  High  Court  of  Griqua- 
land,  who  gave  judgment  in  both  actions  in  favour  of  the 
appellants,  while  the  Supreme  Court  of  the  Cape  of  Good 
Hope  gave  judgment  in  both  actions  in  favour  of  the  respon- 
dents, which  judgments  are  the  subject  of  this  appeal. 

It  appears  that  before  1888,  the  appellants  had  by  agree- 
ment with  the  Kimberley  Town  Council  the  exclusive  right 
of  supplying  the  municipality  with  water  for  a  period  of 
twenty-five  years  to  count  from  the  year  1880.  In  1888, 
the  respondents,  who  are  the  owners  of  two  mining  pro- 
perties, the  Kimberley  and  the  De  Beers,  obtained  an  Act 


♦  See  12  S.  C.  R.,  p.  52. 
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of  Parliament  by  which  certain  rights  and  privileges  were        w»»- 
granted  to  them  for  the  supply  of  water  to  the  inhabitants    ^^^r^ 
of  Beaconsfield  and  to  the  mining  areas  o^  Kimberley,  De  ^fSSitofw^' 
Beers,  Dutoitspan,  Bultfontein,  and  others.  The  respondents   ^^5St«i 
had  also  acquired  all  the  concessions  and  rights  of  one      j^^. 
Thomas  Lynch.    On  the  26th  Noyember,  1888,  the  appel- 
lants and  respondents  entered  into  an  agreement,  the  con- 
struction of  which  is  the  question  in  these  appeals.    By 
Clause  1  the  appellants  on  and  before  the  1st  of  January 
following  agreed  to  pay  the  respondents  the  sum  of  ten 
thousand  pounds  in  cash.    Clause  2  of  the  said  agreement 
was  as  follows : — 

"  Tliat  the  said  Kimberley  Waterworkfi  Company  (Limited)  shall  from 
and  after  the  first  day  of  December  eighteen  hundred  and  eighty-eight, 
supply  and  continue  to  supply  the  mining  companies  and  persons  engaged 
in  mining  the  Kimberley  and  De  Beers  mines  with  water  for  their  mining 
purposes  at  the  price  of  eightpenoe  per  one  hundred  gallons  and  shall  also 
from  time  to  time  as  any  mining  companies  or  mining  properties  in  the 
Dutoitspan  or  Bultfuntein  mines  or  mines  adjacent  thereto  are  acquired  by 
purchase  hire  or  otherwise,  or  become  amalgamated  with  the  De  Beers 
Consolidated  Mines  (Limited),  supply  and  continue  to  supply  such  com- 
panies and  properties  with  water  for  their  mining  purposes  at  the  price  of 
eightpence  per  one  hundred  gallons.** 

The  rates  previously  charged  were  one  shilling  and  three- 
pence per  one  hundred  gallons. 
Clauses  6  and  7  were  as  follows : — 

''That  the  said  De  Beers  Consolidated  Mines  (Limited)  shall  at  all 
times  for  and  during  the  whole  and  full  term  of  this  Agreement  obtain 
and  purchase  all  the  water  required  by  them  for  their  mining  purposes 
from  the  said  Kimberley  Waterworks  Company  (Limited)  and  from  no 
other  person  or  persons,  or  company  or  companies  whatsoever :  provided 
however,  that  nothing  herein  contained  shall  prevent  the  said  Company 
from  using  any  water  obtained  by  it  from  the  mines  or  from  its  weUs  or 
reservoirs." 

"7.  That  the  said  De  Beers  Consolidated  Mines  (Limited)  shall  not 
-at  any  time  during  the  term  of  this  Agreement  directly  or  indirectly 
establish,  promote,  or  assist  in  the  establishment  or  promotion  of  any 
water  or  other  Company,  or  venture  in  the  district  of  Kimberley  having 
objects  similar  to  those  of  the  Kimberley  Waterworks  Company  (Limited) 
but  that  they  shall  and  will  at  all  times  whenever  called  upon  to  do  so  by 
the  said  Kimberley  Waterworks  Company  (Limited)  use  their  utmost 
means  and  endeavours  to  oppose  any  company  or  venture,  or  attempted 
venture  or  imdertaking  having  for  its  object  or  partial  object  the  supply  of 
water  to  the  mines  of  Kimberley,  De  Boers,  Dutoitspan,  Bultfontein,  and 
the  neighbourhood.** 

Vol.  XIV.— Paet  H.  U 
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jif^'ii  ^  December,  1891,  the  respondents  purchased  a  farm, 

KimbM-toy    ^P^^  which  theie  is  a  mine  called  the  Pr^nier  Mine.  Large 

^^mTtedM^" q^^^ti^i^  of  nnderground  water  accummnlate  in  the  said 

cJnsoMiLd   ^^^^'    '^^^  respondents  claimed  a  right  under  the  proviso 

i^^     of  sect  6  of  the  agreement  to  use  for  mining  pnrpoeee  the 
water  made  by  the  Premier  Mine.    It  lies  about  four  miles^ 
distant  frpm  the  De  Beers  Mines  and  is  outside  the  munici- 
pality of  Kimbcvley.    It  has  not  been  argued  on  behalf  of 
the  respondents  that  the  Premier  Ifine  was  *' adjacent" 
within  the  meaning  of  Clause  2  of  the  agreement    The 
respondents  in  March,  1894,  brought  an  action  for  a  declara- 
tion of  their  right  to  use  the  water  of  the  Premier  Mine  for 
mining  purposes  in  their  other  mines,  and  this  is  the  subject 
of  the  first  action.    The  subject  of  the  second  or  cross  action 
by  the  appellants  against  the  respondents  was  for  constructing 
an  artificial  drain  from  the  Transvaal  road  and  conducting 
large  quantities  of  water  for  the  purpose  of  using  in  their 
mines,  Eimberley  and  De  Beers,  in  breach  of  the  said  agree- 
ment, and  claimed  damages  by  reason  of  such  breach  and 
an  injunction.     At  the  time  of  the  agreement  of  26th 
November,  1888,  the  respondents  had  on  their  property  a 
reservoir  for  collecting  the  surface  water  thereof  called  the 
Eeailworth  dam.    Before  1894  the  Corporation  of  Kimberley 
had  carried  along  the  west  side  of  the  highway,  called  the 
Transvaal  road,  storm  water  falling  on  part  of  the  township. . 
The  water  was  not  carried  to  the  respondents*  property, 
whose  dam  was  on  the  east  side  of  the  road,  but  to  a  place 
called  the  white  dam.    In  January,  1894,  the  respctndents 
obtained  the  permission  of  the  Town  Council  of  Eimberley 
to  construct  a  dish-drain  across  the  Transvaal  road,  and 
thereby  bring  the  water  which  had  accumulated  on  the 
property  of  the  Town  Council  into  the  Kenilwoith  dam  on 
the  pro^rty  of  the  respondents.    The  appellants  remon- 
strated against  such  permission  being  given,  but  prior  thereto 
the  Town  Council  had  given  the  permission  and  refused  to 
withdraw  it    The  respondents  thereupon  constructed  the 
dish-drain  and   brought  the  water,  which  had  been    the 
property  of  the  Town  Council,  into  their  own  land  and  used 
it  for  their  mining  purposes.    In  this  hocond  or  cross  action, 
the  appellants  obtained  a  verdict  of  £100  for  dama^e<<,  and 
also  an  injunction  restraining  the  respondents  from  thereafter 
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committing  the  breach  complained  of.    The  High  Court  of      ^J^^-^ 
Griqualand  decided  that  the  using  of  water  from  the  Premier     Kj^rfey 
Mine  for  mining  purposes,  which  was  the  subject  of  the  first  ^i^^^^^'* 
action,  and  the  using  the  water  obtained  by  permission  of   cjJJJoh?^ 
the  Town  Council  of  Kimberley,  the  subject  of  the  second      i^lSi. 
action,  were  both  breaches  of  the  agreement  of  the  26th  of 
November,  1888.    The  Supreme  Court  of  the  Cape  of  Good 
Hope,  on  appeal,  decided  that  the  respondents  had  committed 
no  breach  of  the  agreement,  and  were  entitled  to  use  the 
water,  the  subjeot  matter  of  both  actions,  as  they  were  doing. 
They  were  of  opinion  that  to  constitute  a  breach  the  respon- 
dents must  have  used  water,  which  they  had  obtained  by 
means  of  a   purchase   or   by  means  of  some  transaction 
equivalent  to  a  purchase.    Their  Lordships  are  unable  to 
concur  in  this  view.     The  prohibition  contained  in  para* 
graph  6  of  the  agreement  compels  the  respondents  to  obtain 
and  purchase  all  the  water  required  by  them  for  mining 
purposes  from  the  appellants,  and  from  no  other  person  or 
persons  whatsoever.    The  Supreme  Court  do  not  appear  to 
have  suflSciently   considered  the  eflect  of  the  word  "  re- 
quired'*  in  the  paragraph.    There  is  cm  obligation  on  the 
respondents  to  get  their  mining  water  from,  and  to  pay 
for  it  to,  the  appellants,  and  it  can  make  no  difference 
whether  they  get  mining  water  so  required  for  nothing,  or 
whether  they  pay  for  it  to  any  other  person.    It  would  be  a 
curious  result  if  the  appellants  should  be  deprived  of  the 
monopoly  they  had  bargained  for,  because  the  re8pondent««, 
although  they  got  the  water  from  another,  did  not  pay  for  it. 
The  rehpondents,  in  obtaining  water  from  the  Town  Council, 
were  acting  in  contravention  of  the  spirit  and  of  the  letter  of 
the  agreement  entered  into  by  them  with  the  appellants. 
Their  Lordships  are,  consequently,  of  opinion  that  the  ap- 
pellants are  entitled  to  retain  their  verdict  in  the  second 
action.    As  to  the  first  action,  dealing  with  the  use  of  the 
water  made  by  the  Premier  Mine,  their  Lordships  are  of 
opinion  that    the  proviso   in    paragraph    6    protects    the 
respondents.    The  Premier  Mine  and  the  water  made  in 
it  are  the  property  of  the  respondents.    Paragraph  2  con- 
templated the  purchase  of  mines  by  the  respondents,  and 
'  although  the  Premier  Mine  is  not  adjacent  within  the 
meaning  of  par^tgraph  2,  and  the  appellants,  consequently^ 
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iB»r.^       are  not  bound  to  supply  it ;  by  paragraph  6  the  respondents 

Kimteri       ^^^  entitled  to  obtain  all  water  from  the  mines,  and  there  is 

^fmS?*^*  DO  limitation  of  "  the  mines "  to  the  mines  in  existence  at 

Limited  vt. 

conwuSSted  ^^^  ^™^  ^^  ^^  agreement. 
j^2d.  Their  Lordships  are,  therefore,  of  )pinion  that  the  ordef 
made  on  the  first  action  by  the  Supreme  Court  of  the 
Cape  of  Good  Hope  should  be  aflBrmed^  and  that  the 
order  made  on  the  second  action  should  be  reversed,  and 
the  order  of  the  High  Court  of  Griqnaland  in  that 
second  action  should  be  restored,  and  their  Lordships 
will  so  humbly  ad?ise  Her  Majesty,  the  appellants  to 
have  the  costs  of  the  second  action  in  the  High  Court 
of  Griqualand,  and  the  Supreme  Court  of  the  Cape  of 
Good  Hope.  The  parties  shall  bear  their  own  costs  of  the 
appeals* 
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Hebbebt  vs.  Cape  Town  Town  Council, 

■ 

Cape  Town  Munieipal  Ads  No.  26, 1893,  sect.  104,  ana 
No.  25, 1897,  sect.  20.— PoU  of  Voters. 

A  poU  of  voters  of  the  Mimidpality,  to  determine  the  raising  of 
a  loan  for  pvhlic  works,  demanded  v/nder  the  KAth  and 
\Qbth  sections  of  Act  No.  26  of  1893,  lefore  the  passing 
of  Act  No.  25,  1897,  hut  not  taken  trntU  after  that  Act 
came  into  operation.  Held,  to  he  governed  hy  the  pro- 
visions  of  such  last-mentioned  Act. 

At  a  meeting  of  ratepayers  of  Cape  Town  held  in  May        wot. 
last,  resolutions  were  carried  by  large  majorities  in  favour  of      *  — 
certain  loans  proposed  to  be  raised  by  the  Town  Council  for    ^^^,5^'"^ 
certain  specified  public  works  and  improvements.     A  poll      Conncu. 
was  demanded  by  the  dissentienta     By  tlie  104th  section  of 
the  Cape  Town  Municipal  Act,  No.  26, 1893,  the  consent  of 
a  majority  of  the  enrolled  voters  of  the  Municipality  was 
necessary  to  authorize  the  borrowing  of  the  money.    As  it 
was  impossible  to  obtain  a  poll  of  a  majority  of  enrolled 
voters,  past  experience  having  shown  that  a  comparatively 
small  percentage  of  voters  attended  to  record  their  votes  on 
such  occasions,  the  Town  Council  resolved    to  approach 
Parliament  for  relief,  with  the  result  that  Act  No.  25,  1897, 
was  parsed,  by  the  20th  section  of  which  the  104th  section 
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ISM.       of  Act  No.  26, 1893,  was  amended,  and  it  was  declared  that 

HeSl    ^^^  ^^  «««tion  «  Shall  hereafter  read  and  be  construed  as  if 

Cape  lown    there  were  inserted  therein  tlie  words  *  present  at  a  duly 

coonoi.      convened  meeting  of  voters,  or  in  the  event  of  a  poll  being 

demanded,  then  upon  obtainiog  the  decision  in  favour  of  the 

borrowing  of  any  such  sums  as  the  Cbuncil  may  desire  to 

borrow,  of  a  majority  of  the  votes  recorded  at  such  polL' " 

This  Act  was  promulgated  on  the  29th  June,  and  thereafter 

the  mayor  fixed  a  day  for  taking  the  poll  demanded  after 

the  meeting  in  May,  and  in  the  notice  stated  that  it  would 

be  taken  under  the  provisions  of  the  amending  Act  of  1897. 

The  applicant,  as  one  of  the  opposing  ratepayers,  called 

on  the  Town  Council  to  show  cause  why  the  poll  should  not 

be  held  under  the  provisions  of  the  Municipal  Act  of  1893, 

and  that  the  Corporation  should  be  restrained  from  applying 

the  provisions  of  the  Act  of  1897  to  such  poll. 

Searhy  Q.G.y  for  the  applicant,  contended  that  it  was 
opposed  to  principle  to  allow  the  subsequent  Act  to  govern 
proceedings  commenced  under  the  previous  Act.  The  Cor- 
poration, if  they  wished  to  have  the  benefit  of  the  amending 
Act,  must  begin  de  novo  under  that  Act. 

Schreiner,  Q.C,y  for  the  respondents,  submitted  that  this 
was  unnecessary.  The  Act  was  passed  for  the  express 
purpose  of  granting  the  relief  asked  for. 

Buchanan,  Acting  O.J. :  Certain  loans  for  carrying  out 
public  works  being  required  by  the  Town  Council  of  Cape 
Town,  they  called  a  meeting  of  the  ratepayers  in  accordance 
with  the  provisions  of  Act  Ko.  26, 1893,  to  authorize  the 
raising  of  the  money.  At  that  meeting,  although  the 
majority  present  were  in  favour  of  the  loans,  the  minority 
called  for  a  poll,  as  they  were  entitled  to  do.  Sect.  104 
regulated  the  proceedings  to  be  taken  in  such  an  event 
Meanwhile,  before  a  date  was  fixed  for  the  poll.  Parliament 
amended  this  104th  section.  There  was  no  reservation 
inserted  in  the  new  Act  to  the  effect  that  the  104th  section 
as  it  stood  at  the  time  should  continue  to  apply  to  pro< 
ceedings  initiated  before  the  new  Act,  but  not  yet  completed 
On  the  contrary  Parliament  expressly  enacted  that  the  104th 
section  should  hereafter  be  read  as  amended.    There  can,  I 
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think,  b.e  no  doubt  that  it  was  intended  that  from  and  after 
the  passing  of  the  Act  the  104th  section  should  be  applied 
as  amended  to  everything  done  under  that  section  there- 
after. From  the  date  of  the  new  Act  therefore,  a  majority 
of  votes  actually  polled,  and  not  a  majority  of  the  number 
of  enrolled  voters,  must  be  taken  as  expressing  the  decision 
of  the  ratepayers.  The  application  must  be  refused,  with 
costs. 

Maasdorp  and  Solomon,  JJ.,  concurred. 
Application  refused  accordingly,  with  costs. 

[A.ppeUaiit*i  Attorney,  Thoujp.  ~| 

Respondents'  Attorneys,  Fairbridoe,  Abderme  &  Lawtoit. J 
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Forth  vs.  Grunewald. 

Attaohment — Interpleader. 

There  was  a  hma  fide  sale  of  movable  property^  amd  the 
purchase  price  duly  paid,  hat  the  goads  were  allowed  for 
a  time  to  remain  in  the  use  of  the  seller.  Shortly  hefore 
a  judgment  was  obtained  by  a  creditor  against  the  seller, 
the  purchaser  obtained  actual  physical  possession  of  the 
property.  Held,  that  the  property  so  in  the  purchaser's 
possession  was  not  executable  umder  a  writ  taken  out  umder 
the  judgment  against  the  seller. 

This  was  an  appeal  from  the  decision  of  the  Resident 
Magistrate  of  Stutterheim.  .  The  appellant  claimed  in  the 
Court  below,  in  an  interpleader  action,  certain  oxen,  waggon, 
etc.,  which  the  respondent  had  taken  in  execution  of  a 
judgment  given  by  the  Magistrate  in  the  respondent's 
flavour  in  a  suit  against  one  Matthias  Schlodder,  on  the  6th 
May,  1897.  The  Messenger  levying  the  attachment  hearing 
(not  from  Schlodder)  that  there  were  certain  goods 
belonging  to  Schlodder  in  the  possession  of  the  appellant, 
proceeded  to  appellant*s  farm,  as  he  had  not  found  sufficient 
property  to  satisfy  the  judgment  on  Schlodder's  premises. 
On  appellant's  farm  he  attached  the  cattle  and  goods  now  in 
suit.     In  the  interpleader  suit  appellant  was  unsuccessful  in 
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iwt.  establishing  his  clcdniy  the  Hagistrate  finding  that  the 
«*:zr  appellant  was  the  brother-in-law  of  Schlodder,  that  the  latter 
GnmewakL  lived  on  ono  of  appellants  farms,  that  they  were  near 
neighbours  and  would  be  thoroughly  conversant  with  one 
another's  affairs  and  pecuniary  embarrassments,  and  that 
appellant  must  have  known  that  Schlodder  owed  money  to 
Orunewald  and  others,  and  specially  that  Schlodder  had 
not  paid  for  a  waggon  supplied  to  him  by  Gmnewald.  The 
Magistrate  further  found  that,  notwithstanding  this  know- 
ledge,Forth  had  purchased  all  Schlodder's  property  (including 
this  waggon)  and  had  done  this  with  the  view  both  of 
looking  after  his  brother-in-law's  interest  and  of  hid  own, 
irrespective  of  any  claims  which  others  might  have  against 
Schlodder's  property.  The  Magistrate  held  therefore  that 
the  sale  must  be  regarded  with  suspicion,  especially  as  there 
was  no  legal  or  complete  delivery  to  Forth,  nor  did  the 
property  come  into  Forth's  hands  until  after  Schlodder  had 
been  sued  by  Grunewald  and  others,  and  judgment  given 
against  him  in  the  Magistrate's  Court.  Relying  on  IiMrCs 
Trustee  vs.  Cerruti  (9  Buchanan,  p.  313),  Long  vs.  Randall 
(1  E.  D.  0.  62),  and  Rens  v&  BanCs  Trustee  (2  Menz.  97),  the 
Magistrate  gave  judgment  for  the  respondent  in  the  inter- 
pleader action. 

A  memorandum  of  sale  was  drawn  up  at  the  time  of  the 
purchase  by  Forth  from  Schlodder.  This  was  dated  19th 
January,  1897,  and  provided  for  the  payment  of  £64  in  cash 
for  the  articles  purchased,  the  buyer  to  obtain  immediate 
possession  and  ownership,  but  thereafter  to  lend  the  goods 
to  the  buyer  for  a  period  of  two  months :  the  sel'er  to  restore 
them  to  the  buyer  on  the  19th  March,  1897. 

The  claimant  Forth  produced  receipts  dated  19th  and 
20th  January  for  the  purciia8e  price.  He  admitted  that  he 
liad  allowed  Schlodder  to  remain  iu  possession  of  the  articles 
till  the  5th  May,  1897,  when  hearing  of  Grunewald's 
hummons  against  respondent,  appellant  obtained  possession 
of  the  goods. 

Buchafum  for  the  appellant :  The  Magistrate  is  not 
justified  in  his  decision,  in  view  of  the  facts  found  by  him. 
The  mere  relationship  between  Forth  and  Schlodder  is  not 
sufficient  to  establish  malajides.    The  sale  took  place  before 
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Schlodder  was  pressed  by  his  creditors ;  and  a  fixed  time        i89v. 
was  figreed  to  for  the  delivery  of  the  goods.  — ^  " 

Jones  for  the  respondent :  There  was  no  hona  fides  in  the    Qronewaid. 
sale.    Even  if  the  actual  sale  was  hona  fide  the  delivery  was 
mala  fide  {Lean's  Trustee  vs.  Cerruti^  Buch.  1869,  p.  313; 
Fivaa  vs.  Baswdl^  1  Searle,  235 ;   Long  .vs.  BoffidaU^  1 
K  D.  0.  313). 

Buchanan,  Acting  C.J. :  The  question  at  issue  is  whether 
or  not  certain  property  which  had  been  attached  in  an  action 
between  Grunewald  and  Schlodder  is  executable.  Schlodder 
was  a  brother-inJaw  of  the  defendant  Forth,  and  in  January 
he  sold  some  of  his  property  to  Forth.  This  sale  was 
effected  under  a  written  agreement  entered  into  in  an 
attorney's  oflSce  openly  and  above-board.  The  purchase 
price  was  paid  also  in  the  attorney's  oflice  and  receipts  given 
which  were  witnessed  by  the  attorney.  Five  months  after, 
in  May,  judgment  was  obtaiued  against  Schlodder  by 
Grunewald,  and  lie  then  sought  to  attach  the  property  which 
Had  been  sold  in  the  previous  January.  This  property  had  * 
been  allowed  to  remain  in  the  seller's  possession  for  two 
months  aftor  the  sale;  but  before  the  judgment  was  given, 
in  favour  of  Grunewald,  actual  physical  possession  of  the 
property  was  obtained  by  Forth,  the  purchaser.  The 
Magistrate  held,  however,  that  the  sale  was  effectod  under 
suspicions  circumstances — not  so  much  on  account  of  the 
purchaser's  conduct,  but  on  account  of  the  seller's  conduct, 
he  having  delivered  the  property  to  the  purchaser,  knowing 
that  he  bad  other  creditors.  But  this  is  not  a  question  of 
insolvency.  Had  insolvency  supervened,  that  question  might 
possibly  have  been  raised  in  an  action  of  undue  preference. 
Here  property  was  sold  hona  fide  for  a  fair  price,  which  had 
been  duly  paid,  delivery  made  before  attachment,  and  the 
property  found  in  the  possession  of  the  purchaser.  We 
must  hold  that  this  property  is  not  executable  at  the  suit  of 
the  plainfiff.    The  appeal  will  therefore  be  allowed,  with  costs. 

Maasdorp  and  Solomon,  JJ.,  concurred. 
Appeal  allowed  accordingly,  with  costs. 

EAppelUnt'fl  Attoraef.  Cus.  Trolllip.        1 
Respondent's  Attorneys,  Findlay  &  TaitJ 
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rown  Cotinoil. 


Oairngboss  vs.  Oudtshoobn  Town  Oounoil. 

Mimicipal  Act  No.  45, 1882 — Loan  for  Pvhlie  Works — Phms 
and  Specijicaiions — Objection  by  Ratepayers. 

The  Totfm  OotmcU  of  Oudtshoomy  a  Mtmidpaiity  constituted 
wider  Act  No.  45,  1882,  having  given  notice  that  they 
intended  to  borrow  a  sttm  of  money  for  the  purpose  of 
purchasing  certain  lands  and  water-rights  required  for 
carrying  out  a  scheme  for  securing  a  water  supply  for  the 
Municipality y  interdicted,  upon  the  application  of  an 
objecting  ratepayer ,  from  proceeding  further  in  raising 
the  proposed  loan  until  proper  plans,  specifications,  and 
estimates  had  been  prepared  for  the  inspection  of  the 
ratepayers. 

1897.  This  was  an  application  for  an  interdict,  made  by  Caim- 

— ^ '  cross,  a  ratepayer,  to  restrain  the  Town  Council  of  Oudtshoom 
ondtjjioorn^'  from  proceeding  further  with  a  certain  water  scheme  and 
from  purchasing  lands  in  connection  therewith  until  pkns 
and  specifications  had  been  made  out,  with  a  statement  show- 
ing the  estimated  cost  of  the  schema  The  applicant  prayed 
that  all  steps  already  taken  might  be  declared  null  and  void 
and  that  the  Council  might  be  compeUed  to  prepare  plans, 
specifications,  aud  a  statement  for  the  inspection  of  rate- 
payers, to  show  how  it  was  proposed  to  expend  the  money 
(£13,000)  which  the  Council  wished  to  borrow,  and  to  give 
inspection  of  the  provisional  contracts  made  with  the  part 
proprietors  of  &rms  for  the  purchase  of  their  portions  of 
these  farms. 

From  the  affidavits  it  appeared  that  on  the  13th  July  a 
notice  appeared  in  the  local  newspaper,  and  in  the  Gazette 
issufdd  by  the  Town  Council,  stating  that  the  Couucil 
intended  to  borrow  £13,000  to  acquire  certain  portions  of 
the  farm  Rust  en  Vreede  and  certain  water-rights  of 
portions  of  the  farm  De  Cango  required  in  connection  with 
securing  a  water  supply  for  the  town  of  Oudtshoom. 

Upon  the  appearance  of  this  notice  the  applicant  wrote  to 
the  Town  Clerk  demanding  (a)  that  the  Town  Council 
should  comply  with  the  requirements  of  sects.  145  and  146 
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of  the  Municipal  Act  of  1882 ;  (ft)  that  a  statement  should  lie      ^^-^ 
open  for  the  inspek^tion  of  ratepayers,  showing  the  several  cairnoroasM. 
shares  of  land  which  the  Council  proposed  to  purchase,  the  tSth^S^i. 
names  of  the  sellers,  and  the  purchase  price;   (c)  that  a 
statement  should  be  prepared  showing  that  the  necessary 
consent  of  persons  interested  as  ownei*s,  riparian  proprietors, 
or  bondholders  hcul  been  obtained ;  (d)  sta^ment  showing  the 
probable  cost  of  the  whole  scheme,  including  the  service  for 
the  town,  and  the  proposed  mode  of  expenditure  of  the 
money ;  (e)  inspection  of  the  various  documents  of  agreement 
to    purchase.    Failing    compliance  with    his  request    the 
applicant  protested  against  the  Council  proceeding  further 
with  the  loan. 

The  Council  not  complying  with  his  request,  the  applicant 
served  a  copy  of  this  notice  of  motion  upon  them.  There- 
upon a  meeting  of  the  Council  was  called,  and  it  was 
determined  to  take  a  poll  of  ratepayers  in  terms  of  sect.  147 
of  Act  45  of  1882;  and  the  Council  undertook  not  to 
proceed  further  if  the  poll  were  unfavourable.  Applicant 
declined  to  stay  proceedings. 

Applicant  alleged  that  the  purchase  of  the  land  (for  which 
£13,000  was  required)  was  part  only  of  a  large  water  scheme 
for  which  £60,000  to  £70,000  would  be  required.  To  carry 
out  this  scheme  arrangements  were  only  partially  made; 
and  certain  proprietors  whose  consent  was  essential  would 
refuse  their  consent  to  the  arrangements  proposed.  The 
Council  could  borrow  money  to  purchase  land  only  in  con- 
nection with  permanent  works.  If  the  whole  scheme  were 
carried  out  land  a  loan  raised,  therefore,  the  liability  of  the 
Council  would  (contrary  to  sect.  152  of  Act  45  of  1882) 
exceed  ten  times  the  value  of  the  revenue  of  the  Council. 

The  Mayor  of  the  Municipality,  in  an  answering  affidavit, 
stated  that  the  object  of  the  Municipality  was  simply  to 
secure  the  water-rights.  The  Council  need  not  under  the 
Act  give  inspection  of  the  agreements  for  purchase,  but  need 
merely  show  the  plans  and  specifications  in  connection  with 
the  scheme.  The  Council  would  supply  proper  specifications 
in  terms  of  the  Act,  and  submit  them  for  inspection  as  soon 
as  the  ratepayers  should  be  prepared  to  proceed  with  the 
water  supply  scheme.  The  raising  of  the  contemplated  loan 
would  not  be  a  contravention  of  sect.  152,  Act  45  of  1882. 
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A^6.  -"^^  ratepayers  bad  asked  for  i^  poll  on  the  proposed  pur- 
^3j^j^^^^  chase.  This  woald  be  held;  the  present  application  was 
tSIS  oSSSl  therefore  premature. 

":'  MeOregor  (with  him  BucJianan)  for  the  applicant :  The 
borrowing  powers  in  the  Act  should  be  strictly  construed : 
Thamian  and  Others  vs.  Hugo^  N.  0.,  and  Mayor  of  Oraaff 
Beinet  (5  E.  D.  C.  SSO).  Act  45  of  1882,  in  sects.  144-146, 
thereof  specially  defines  these  powers.  The  notice  published 
shows  that  the  whole  water  scheme  is  one:  and  that  the 
purchase  of  the  land  is  part  only  of  the  whole  water  scheme. 
By  sects.  145  and  146  proper  plans  and  specifications  are 
required. 

[Solomon,  J. :  Has  the  Council  any  power  to  buy  land 
except  for  some  public  work  ?] 

It  is  submitted  that  it  cannot.  It  cannot  buy  property  as 
a  commercial  speculation  (sect.  156).  It  can  only  buy  for 
permanent  works  or  undertakings.  It  is  shown  that'  the 
land  is  required  for  a  water  scheme.  If  the  ratepayers  Yote 
the  £13,000  now,  it  may  necessitate  their  voting  subsequently 
large  sums  to  complete  their  scheme.  Even  if  the  trans- 
action for  the  purchase  of  the  land  is  separate  from  the 
scheme,  the  notice  does  not  specify  the  object  Moreover, 
the  Municipality  cannot  buy  land  outside  the  municipal 
limits  (sect^  156).  Ahbot  on  Municipai  Corporations  (p.  488) 
shows  that  corporations  have  not  a  general  power  to  buy, 
except  strictly  within  the  limits  laid  down  by  the  in- 
corporating Act,  as  e.g.  in  the  Public  Health  Act  of  1897, 
sect.  19.  Applicant  is  denied  inspection  of  the  plans.  As 
a  ratepayer  he  is  entitled  to  inspection  (Mayor  of  Bridd 
vs.  Corny  26  Ch.  D.,  p.  678 :  see  dictum  on  p.  683 ;  Chitty'$ 
Arehb(M,^.^\2). 

Sehreiner,  Q.C.,  for  the  respondents :  Sect.  156  gives  right 
to  purchase  land  for  a  municipal  purpose,  and  this  is  one. 
Sect  146  speaks  of  one  thing  to  be  done  if  the  purchase  is 
of  land,  and  of  another  if  construction  of  works  is  to  be 
effected. 

[Soix)MON,  J. :  Is  not  the  land  to  be  purchased  in  con- 
nection with  a  work  or  for  a  purpose  ?  If  so  sect  144  and 
145  must  apply,  and  sect  146  must  be  read  with  sect  144.] 

It  is  not  argued  that  a  Municipality  can  embark  in 
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oommeroial  transactions,  bat  by  sects.  146  and  156  land  may      2i^\ 
be  purchased  and  a  loan  may  be  raised  for  it.    The  notice  qji,;;^  ^ 
sufficiently  specifies  the  land  to  be  bought.    Applicant's  own  xSw^oSSSl 
affidavit  clearly  shows  he  knows  the  actual  portions  of  land 
in  question.    No  light  case  must  be  mcule  out  by  ratepayers 
in  applying  for  an  interdict  such  as  this.    Some  injury  must 
be  diown.    Applicant  has  shown  no  damage  which  would 
entitle  htm  to  an  interdict.    A  ma/ndamus  is  asked  for  an 
.inspection ;  this  is  not  lightly  granted  against  a  Municipality 
— ^there  must   be  good    cause  showa  (Mailer  vs.  Spenee, 
4  Juta  46).    There  must  be  a  distinct  refusal  of  inspection : 
there  has  not  been  in  this  case. 

Searle,  Q.G^  on  same  side,  as  to  interpretation  of  sects. 
144,  145,  146 :  The  latter  part  of  sect.  146  deals  with  two 
distinct  things.  It  does  not  contemplate  a  Municipality 
going  to  the  expense  of  preparing  plans  and  specifi(*ation8 
when  only  purchasing  land.  It  may  be  necessary  to  buy 
land  before  going  into  the  whole  scheme,  so  as  to  secure  the 
land  at  a  low  price. 

Buchanan,  Acting  O.J.,  said:  The  Town  Council  of 
Oudtshoorn  entertain  the  very  laudable  desire  of  securing 
for  the  town  a  proper  supply  of  water.  But  to  supply  the 
town  with  water  they  require  to  construct  certain  works, 
and  to  construct  these  works  it  is  necessary  to  raise  a  loan. 
The  Municipality  is  incorporated  under  the  General  Municipal 
Act  No.  45  of  1882,  aud  that  Act  requires  certain  formalities 
to  be  observed  before  a  Municipality  can  borrow  money. 
Before  adopting  any  proposition  for  borrowing  money,  the 
146th  section  of  the  Act  requires  notice  to  be  given,  and  if  the 
loan  is  to  be  expended  as  here  in  the  construction  of  works, 
plans  and  specifications  and  an  estimate  of  the  cost  must 
first  be  prepared,  and  also  a  statement  showing  the  proposed 
expenditure  of  the  money  to  be  borrowed,  and  all  these  are 
to  be  open  for  the  inspection  of  the  ratepayers.  The  object 
of  this  provision  is,  that  any  Municipality,  before  undertaking 
any  large  expenditure  and  incurring  heavy  liability,  must 
first  sit  down  and  count  the  cost.  In  this  instance  the 
Municipality  proposes  to  purchase  certain  lands  and  certain 
water  rights  in  connection  with  the  scheme  they  had  of 
supplying  the  town  with  water.    But  the  Municipality  has 
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a2!'§.  ^^*  y®*  prepared  their  plans  and  specifications ;  they  have 
GUraOTo««t.  ^^^  y^*  made  any  estimate;  they  have  not  prepared  any- 
tSSccSSSl  ^^^S  ^^^7  oonld  submit  to  the  ratepayers  to  justify  the 
ratepayers  in  saying  whether  the  scheme  should  be  adopted 
or  not.  A  poll  had  been  called  for,  but  before  the  poll  can 
take  place  the  ratepayers  are  entitled  to  know  what  the 
scheme  is  they  are  called  upon  to  ratify.  Mr.  SearU,-  in 
argument)  admitted  that  the  ratepayers  would  by  voting 
commit  themselves  to  the  principle,  or  reject  the  principle, 
of  the  water  supply.  But  the  scheme  is  not  before  the 
electors,  and  until  the  scheme  is  before  the  electors  I  do  not 
see  how  any  ratepayers  can  give  an  intelligent  vote  on  the 
question  proposed  to  be  submitted  to  them  at  the  polL  The 
notice  published  simply  states  that  the  loan  was  for  the 
purpose  of  purchasing  certain  grounds,  but  the  portions  of 
the  farms  are  not  definitely  specified.  I  do  not  think  it  is 
necessary  to  go  into  fractional  details,  but  there  should  be 
sufficient  information  before  the  ratepayers  to  let  them  know 
substantially  what  and  how  much  was  to  be  purchased. 
When  Mr.  Cairncross,  a  ratepayer,  applied  to  see  what  the 
arrangements  were,  he  was  told  that  the  Municipality  was 
unable  to  submit  to  his  inspection  the  documents  which  he 
wished  to  see.  Now  the  Act  clearly  sets  forth  that  the 
information  which  was  wanted  should  be  supplied  to  the 
public.  I  think,  therefore,  that  the  Oudtshoom  Council  is 
premature  in  proposing  to  buy  these  water-rights  and  lands 
until  they  have  prepared  a  scheme  cmd  prepared  their  plans 
and  specifications  in  such  a  way  that  the  ratepayers  may 
know  what  they  are  committing  themselves  to.  The  Court 
will  therefore  interdict  the  Council  from  proceeding  to  raise 
any  loan  at  present. 

Maasdobp  and  Solomon,  JJ.,  concurred. 

Application  granted  accordingly,  with  costs,  except  the 
costs  of  certain  unnecessary  affidavits. 

LApplioant*8  Attorneys,  FAiRBRn>GE,  Ardebne  &  Lawton.I 
Be^ndents'  AttorneTs,  Tbjedgold,  McInttbe  &  Bisset.  J 
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MaBITZ  V8.  VI88EB. 

Scab  Act  No.  20, 1894 — Temporary  Inspector, 

Where  on  the  resignation  of  an  Inspector  a  temporary  In-       ^"^j 
spector  is  appointed  under  the  provisions  of  sect,  7  of  the        "   ^- 
Scah  Act  No.  20, 1894,  the  failure  to  elect  or  appoint  a     ^^S£LV' 
permanent  Inspector  within  a  reasonMe  time  ca/anot 
invalidate  the  othenvise  lawful  acts  of  the  temporary 
Inspector,  or  terminate  his  tenure  of  office. 

This  was  an  appeal  from  a  decision  of  the  Besident 
Magistrate  of  Sutherland  in  an  action  in  which  plaintiff 
(now  appellant)  sued  defendant  (now  respondent)  for  the 
sum  of  £11  la.  2i.,  being  expenses  incurred  in  dipping 
defendant's  sheep  under  the  provisions  of  the  Soab  Act, 
No.  20  of  1894,  sect,  17. 

Plaintiff  in  his  summons  oallod  upon  defendant  to  show 
why  he  had  not  paid  to  plaintiff,  in  his  capacity  as  tem- 
porary sheep  inspector  for  Ward  No.  1,  Sutherland,  the  sum 
of  £11  Is.  2(i,  which  plaintiff  claimed  as  being  the  amount 
of  sheep  dip  purchased,  and  hire  of  labourers  and  assistants, 
and  other  miscellaneous  expenses  incurred  by  plaintiff  in 
his  said  capacity,  between  the  12th  JanuaJy,  1897,  and 
29th  January,  1897  (as  set  out  in  detail  in  an  account 
thereto  annexed),  in  dipping,  or  causing  to  be  dipped,  under 
the  provisions  of  sect.  17  of  the  Scab  Act,  No.  20  of  1894, 
certain  950  goats  and  sheep,  the  property,  or  in  the  lawful 
possession  of  the  defendant,  which  sheep,  etc.,  the  defendant, 
though  duly  instructed  by  plaintiff  thereto,  had  refused  or 
neglected  to  cleanse  as  he  was  required  to  do  under  the 
provisions  of  the  said  section  of  the  Act. 

At  the  trial  on  the  7th  May,  1897,  defendaut's  attorney, 
before  pleading,  excepted  to  the  summons  on  the  ground 
that  plaintiff,  not  having  been  properly  appointed  a  scab 
inspector,  was  incapable  of  sustaining  the  action. 

Plaintiff's  attorney  admitted  that  plaintiff  was  merely  a 
temporary  inspector  appointed  upon  the  resignation  of  the 
previous  inspector  (the  defendant),  under  the  provisions  of 
sect  6  (it   should   be  7)  of  Act  20  of  1894,  and  that  no 
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AaTs-      election  for  an  inspector  in  place  of  the  previons  one  had 
«_j-      yet  been  held. 
MaritsM.         In  support  of  th^  exception  (which  should  have  been  a 
plea)  the  Magistrate  took  evidence. 

Defendant  stated  that  he  was  formerly  sheep  inspector  for 
Ward  Na  1,  bat  resigned  on  28th  November,  1896.  This 
was  a  Saturday,  and  on  the  following  Sunday,  Mr.  Davidson, 
the  chief  inspector  under  the  Scab  Act,  sent  for  him,  and 
also  one  Koorse.  Afterwards,  Davidson  told  defeqdant  that 
Eoorse  was  appointed  temporary  sheep  inspector  till  there 
was  an  election  of  inspector.  Subsequently  he  heard  that 
plaintiff  was  appointed  temporary  inspector.  Plaintiff 
afterwards  canie  to  defendant's  farm,  and  measured  his 
kraals  and  dipping-tanks.  A  public  meeting  of  voters  in 
the  ward  was  held  for  getting  one  Immelman  appointed 
temporarily  until  a  fresh  election  was  held,  as  they  were 
dissatisfied  with  plaintiff.  The  meeting  communicated  with 
the  Agricultural  Department.  In  cross-examinaticm,  defen- 
dant admitted  that  his  sheep  had  been  dipped  twice  by 
plaintiff  before  the  communication  was  made,  and  that  he 
had  sent  for  plaintiff  to  inspect  his  sheep,  but  he  did  not 
come.  Defendant  never  refused  to  recognise  plaintiff  as 
inspector  before  the  dipping  took  place,  as  he  thought  he 
must  put  up  with  him  until  an  election  took  place,  though 
he  was  personally  dissatisfied  with  him.  Defendant  wanted 
a  pass  for  his  sheep,  and  therefore  found  it  necessary  to 
acknowledge  plaintiff  as  temporary  inspector. 

Plaintiff  stated  that  he  was  appointed  by  Davidson  as 
temporary  inspector  during  the  time  of  simultaneous  dipping, 
to  carry  out  the  provisions  of  the  Scab  Act,  and  later  he 
received  a  letter  (produced)  from  the  Under-Secretary  of 
Agriculture,  saying  that  ''The  Secretary  for  Agriculture 
has  been  pleased,  under  the  provisions  of  sect.  6  (it  daould 
be  7)  of  Act  20  of  1894,  to  approve  of  your  appointment 
temporarily  as  sheep  inspector  for  field  cometcy  No.  1, 
Sutherland,  the  appointment  to  take  place  from  date  of 
entry  on  duty."  AH  the  matters  in  dispute  happened 
during  the  period  of  simultaneous  dipping,  and  during  that 
period  he  was  temporary  inspector.  No  objections  were,  to 
iiis  knowledge,  raised  to  his  appointment.  Defendant  never 
refused  to  acknowledge  him  as  inspector,  or  disputed  his 
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title,  but  advised  him  to  resign,  as  the  position  was  a  bad       jjng'a. 
ooe.    Defendant  sent  for  him  to  inspect  his  sheep  a  few  days        **   ^- 
before  or  after  the  Slst  December.    He  had  done  everything     *v5j^^* 
under  the  instructions  of  the  chief  inspector.    There  had 
been  no  election  held  since  his  appointment. 

The  Magistrate  sustained  the  exception,  giving  judgment 
for  defendant,  with  costs.  Against  this  judgment  plaintiff 
appealed.  The  Magistrate,  in  his  reasons  for  judgment  sent 
up  for  the  purposes  of  the  appeal,  stated  that  the  Depart- 
ment of  Agriculture  had  appointed  plaintiff  as  temporary 
inspector,  as  it  had  the  power  to  do,  under  sect.  7  of  Act  20 
of  1894,  in  cases  of  emergency,  but  that  the  section  provided 
that  the  substitute  could  only  be  appointed  until  the  elec- 
tion of  an  inspector,  which  was  to  take  place  immedicUely. 
^' Immediately"  meant  as  soon  as  possible  under  the  cir- 
cumstances of  the  case,  and  in  pursuance  of  regulations 
framed  for  elections  under  the  provisions  of  the  Act.  It  was 
not  the  intention  of  the  Legislature  that  such  temporary 
appointments  should  be  for  any  indefinite  time.  Ab  no 
election  had  taken  place,  the  Magistrate  was  of  opinion 
that,  though  the  appointment  was,  in  the  first  place,  legal, 
yet,  as  it  was  not  followed  in  due  course  by  the  election 
referred  to  in  sect.  7,  the  appointment  eventually  became 
illegal,  ah  initio,  and  plaintiff  was  virtually  in  the  same 
position  as  if  he  had  mover  been  appointed  at  all. 

The  Magistrate  stated  that  no  exception  was  taken  to  his 
jurisdiction  on  the  ground  that  the  title  to  an  office  was 
involved,  but  that  the  question  might  be  considered  as 
virtually  raised  in  the  evidence  heard  in  support  of  the 
exception.  That  the  point  was  not  touclied  upon  in  deliver- 
ing judgment.  That  the  judgment  as  recorded,  viz.,  **  Ex- 
ception sustained,  judgment  for  defendant^  with  costs,"  was 
inadvertently  so  pronounced,  instead  of  ^'Exception  sus- 
tained, and  case  dismissed  with  costs,"  but  that,  as  the 
mistake  wos  only  noticed  after  the  case  was  closed,  and 
judgment  recorded,  it  was  impossible  for  him  to  correct  it 

8heil,  for  the  appellant :  The  6th,  7th,  and  17th  sects,  of 
Act  20  of  1894  are  the  material  sections.  Defendant  did 
not  dispute  that  the  expenses  had  been  incurred.  Sect.  6 
refers  to  scab  inspectors,  and  sect  7  to  an  acting  inspector 
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Aw.'%      ^^  ^  substitute*    The  Maghtrate  finds  that  the  Agricultural 
»   «•      Department  had  power,  under  sect.  7,  to  appoint  an  assist- 

^vSmT"  ^^^>  ^^^  ^^  S^^^  ^^  ^  point  out  that  a  substitute  can  onl  j 
be  appointed  till  the  election  of  a  saccessor,  which  shall 
take  place  immediately.  Even  assuming  Ia4!he8  on  the  part 
of  the  Government  in  not  appointing  an  inspector,  that  does 
not  help  defendant  in  respect  of  his  liability  for  the  expenses 
of  dipping.  The  Magistrate  upheld  the  exception  because 
five  months  had  elapsed  between  Yisser's  resignation  and  the 
date  of  the  action,  and  he  therefore  held  the  appointment 
absolutely  void.  The  appointment  was  good,  and  the 
Magistrate  erred  entirely. 

Schreiner,  Q.C.f  for  the  respondent:  It  cannot  be  con- 
tended that  a  substitute  can  be  appointed  for  a  long  period, 
say  for  several  years,  as  the  Act  clearly  states  that  a  per- 
manent inspector  must  be  appointed  immediately  (sect.  6, 
Act  20  of  1894).  The  permanent  inspector  is  appointed  on 
election  by  persons  defined  by  sect.  1  of  that  Act,  and  he  has 
wide  powers.  Sect.  7  deals  with  the  appointment  of  tempo- 
rary inspectors.  The  Act  gives  no  authority  to  the  chief 
scab  inspector  for  such  an  appointment  as  the  present  one. 
It  is  true  the  Under-Secretary  for  Agriculture  wrote  some 
time  after  Mr.  Maritz's  so-called  appointment  approving  of 
his  appointment  as  ^'  sheep  inspector  "  under  sect.  6.  But 
that  section  does  not  authorize  any  sgch  appointment,  and 
the  Under-Secretary's  letter  cannot  give  validity  to  it. 
Sect.  17  allows  the  inspector  to  sue,  but  not  the  substituted 
inspector. 

[Buchanan,  Acting  ^.J. :  Plaintiff  sues  for  himself,  and 
not  for  the  Government.] 

He  sues,  according  to  tbe  summons,  in  his  capacity  as 
temporary  sheep  inspector  of  his  ward.  The  action  can  only 
be  brought  on  behalf  of  the  Government.  The  plaintiff  had 
no  right  to  sue. 

[Solomon,  J. :  Has  the  substitute  no  powers  under 
sect.  17  ?] 

Yes,  he  has  some,  as  regards  dipping. 

[Solomon,  J.:  Then  he  must  have  others  under  that 
section,  and  can  sue.] 

Bat  he  is  not  an  ofiScial ;  he  is  merely  a  temporary  sub- 
stitute.    The  action  is  clearly  a  Government  action ;  he  sues 
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o£Bcially,  as  the  summons  shows^  and  be  has  no  loeus  standi  2Sk\ 
to  sue  on  behalf  of  the  Government  The  Magistrate  was  **  ^' 
right  in  upholding  the  exception. 


Ctbr,  adv.  vuU. 

Posted,  6th  August : — 

Buchanan,  Acting  C.J.,  said :  The  plaintiff  in  this  case 
was,  on  the  resignation  by  defendant  of  the  ofiSce  of  sheep 
inspector  of  Ward  No.  1,  district  of  Sutherland,  appointed 
to  the  post  temporarily  by  Government  The  letter  of  the 
Under-Secretary  for  Agriculture,  notifying  the  appointment, ' 
recites  that  it  was  made  under  sect.  6  of  Act  No.  20, 1894. 
This  is  clearly  an  error,  as  it  is  sect.  7  of  the  Act  which 
deals  with  such  cases.  It  has  been  urged  that  this  mistake 
was  merely  a  clerical  one,  and  ought  not  to  be  allowed  to 
▼itiate  the  appointment  otherwise  properly  made.  The 
error  was  not  relied  upon  in  the  Magistrate's  court,  where 
the  question  raised  depended  on  the  construction  of  sect  7. 
The  defendant  has  not  been  prejudiced  by  the  mistake.  On 
the  contrary,  he  recognised  the  plaintiff's  appointment,  and 
under  the  circumstances  we  are  of  opinion  that  it  need  not 
now  be  further  considered.  On  reference  to  the  Scab  Act,  it 
will  be  seen  that  the  16th  section  fixed  four  months  from  the 
Ist  November  last  as  a  period  for  the  simultaneous  dipping 
of  sheep  in  the  Colony.  The  defendant  not  having  complied 
with  the  law,  the  plaintiff  treated  defendant's  flock  under  the 
powers  conferred  by  sect  17  of  the  Act  That  section  pro- 
vides that  the  costs  incurred  by  such  treatment  may  be 
recovered  by  the  inspector  in  any  court  of  competent  juris- 
diction. The  defendant  refusing  to  pay  the  expenses  in- 
curred, was  sued  in  the  Magistrate's  court  by  the  plaintiff  in 
his  q^pacity  as  inspector.  Several  exceptions  were  taken  at 
the  hearing,  but  it  is  the  Magistrate's  ruling  on  only  one  of 
these  that  is  now  appealed  against  Though  nominally  an 
exception,  it  amounted  to  a  special  plea,  and  was  that  the 
plaintiff,  not  having  been  properly  appointed  as  inspector, 
was  incapable  of  sustaining  the  action.  From  the  evidence 
led  in  support  of  this  special  plea,  this  incapacity  was  based 
upon  plaintiff's  appointment  as  inspector  being  a  temporary 
one,  coupled  with  the  fact  that  no  election  of  a  permanent 


MariU  vf. 
Vi»er. 


282 

2^2  inspector  had  since  taken  place,  as  reqnifed  by  the  7th  sec-^ 
•* ^'      tion  of  the  Act.    That  section  reads  as  follows :  ''  In  case 

*vto«**  *^®  inspector,  through  death,  resignation,  suspension,  or 
otherwise,  shall  be  unable  to  ful61  the  duties  assigned  to  him 
under  this  Act,  it  shall  be  lawful  for  the  Minister,  until  the 
election  of  a  successor,  which  shall  take  place  immediately^ 
to  appoint  a  substitute,  who  shall  act  in  the  interrening 
period."  On  Yisser's  resignation  at  the  end  of  November, 
the  Chief  Inspector  selected  the  ^plaintiff  to  act,  the  letter  of 
appointment  was  issued  from  the  Minister  of  Agriculture's 
department  on  the  21st  December,  and  the  dipping  of 
•  defendant's  sheep  took  place  in  January.  The  Magistrate 
sustained  the  exception,  holding  ^  that  though  the  plaintiff's 
appointment  was,  in  the  first  instance,  legal,  yet»  as  it  was 
not  followed  in  due  course  by  the  election  referred  to  in 
sect.  7,  the  appointment  eventually  became  ill^al  ab  initio; 
and  therefore  the  plaintiff  was  now  virtually  in  the  same 
position  as  if  he  had  never  been  appointed  at  all^  and  conse- 
quently, not  being  an  inspector  within  the  meaning  of  the 
Act,  he  is  unable  to  sustain  the  present  action."  Respon- 
dent's counsel  did  not,  in  argument,  go  quite  to  this  length, 
for  though  admitting  that  the  time  which  had  elapsed  be- 
tween the  date  of  plaintiff's  appointment  and  his  dipping  of 
the  sheep  might  not,  under  the  circumstancesy  be  unreason- 
ably long,  he  contended  that,  as  a  period  of  five  months  had 
been  allowed  to  elapse  before  the  bringing  of  the  action, 
within  which  time  a  permanent  inspector  ought  to  have  been 
elected,  plaintiff's  temporary  tenure  of  ofiSce  must  be  taken 
to  have  expired.  We  cannot  assent  to  either  of  these  views. 
The  section  is  express  that  the  substitute  appointed  by 
Government  shall  act  as  inspector  during  the  period  inter- 
vening between  the  resignation  of  the  former  officer  and  the 
election  of  his  successor.  The  words  of  the  section — that 
this  election  shall  take  place  immediately,  are  directory.  If 
the  officials  responsible  for  the  election  neglect  to  carry  out 
the  law,  means  may  probably  be  found  to  compel  them  to  do 
80.  The  plaintiff  is  sot  responsible  for  this  neglect;  and  the 
fart  that  this  direction  of  the  Act  has  not  yet  been  obeyed, 
cannot  either  invalidate  the  otherwise  lawfid  acta  of  ^e 
inspector,  or  terminate  his  tenure  of  office.  The  Magis- 
trate's decision  on  the  exception  will  therefore  be  reversed. 
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Other  qaestions  have  been  raised  which  have  not  been  ad- 
judicated upon,  and  the  merits  have  not  been  inquired  into. 
The  case  must  therefore  be  remitted  for  further  hearing. 
The  appellant  will  have  his  costs  in  this  Court ;  costs  in  the 
Court  below  will  abide  the  result. 

Maasdorp  and  Soloxon,  JJ.,  conourred. 

Appeal  allowed  accordingly  with  costs  and  case  remitted 
to  the  Magistrate  for  further  hearing. 

CAppelUiif  g  Attorneys,  Rbid  ft  Nephew.       1 
Beffpondeuf  8  Attorneys.  Sauer  &  Stamden.  J 
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Wilson  and  Another  vs.  Hirschler. 
Odd-Fields  Claims — Flotation  of  Company  ^ContracL 

In  pwrsuance  of  a  contract  between  the  parties,  the  plaintiffs 
transferred  to  the  defendant  certain  claims  in  a  gold-field, 
part  of  the  consideration  being,  that  upon  thejiotation  of  a 
company  to  acqmre  and  work  the  said  claims,  the  plaintiffs 
should  receive  15  per  cent,  of  fully  paid^p  shares  in  the 
said  company,  of  such  portion  of  the  nominal  capital 
available  after  m^xJdng  certain  deductions.  The  defendant 
ceded  his  rights  under  the  contraet  to  a  company  with  a 
large  capital,  called  the  B.  Limited,  which,  among  other 
objects,  was  formed  for  floating  companies.  This  B. 
Limited  formed  a  company  to  purchase  and  work  the 
claims,  this  company  being  registered  as  the  E.  Q. 
Company,  and  the  claims  were  duly  transferred  to  it, 
direct  from  the  defendant.  The  defendant  thereupon 
tendered  to  the  plaintiff  15  per  cent,  of  the  purchase 
price  in  shares  of  th&  E.  Q.  Company.  Plaintiffs  refused 
the  tender,  claiming  shares  in  the  B.  Limited.  Held,  thai 
the  tender  was  a  compliance  with  the  contract  betujeen  the 
parties. 

This  was  an  appeal  from  a  decision  of  the  High  Court  of 
Matabeleland  in  an  action  for  a  declaration  of  rights, 
transfer  of  claims,  delivery  of  shares,  and  damages. 

The  appellants  (plaintiffs  in  the  Court  below)  averred 
Vol.  XIV.— Part  III.  Y 
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AD^'e.  ^^  ^'^^^^  declaration  that  they  had  sold  to  the  defendant^ 
wiiU^and  ^^*y  claims  in  the  Bembeei  district ;  that  upon  the  flotation 
-^JgJ^j*-  of  a  company  to  acquire  these  claims  the  plaintiffs  should 
receive  from  the  defendants  15  per  cent  in  shares  fully  paid 
up  of  such  portion  of  the  nominal  capital  of  the  company 
^  floated  on  the  said  claims  as  should  remain  available  to  the 
vendors  after  provision  for  the  working  capital  in  cash 
reserve  shares  and  deduction  of  the  British  South  Africa 
Company's  shares  of  the  Vendor^s  Scrip.  In  July,  1895, 
the  claims  were  duly  acquired  by  a  company  called  the 
^Bhodesia  Limited,"  which  was  duly  floated  within  the 
meaning  of  the  said  agreement.  In  breach  of  his  agreement 
defendant  refused  to  transfer  the  claims  to  the  ''  Rhodesia 
Limited,"  though  that  company  had  acquired  them ;  and 
though  the  shares  of  that  company  had  been  issued,  plaintiflTs 
were  unable  to  obtain  the  shares  due  to  them,  and  that  this 
was  in  consequence  of  defendant's  failure  to  transfer  tliese 
claims.    Plaintiffs  claimed : 

A  declaration  of  their  rights  under  the  agreement; 

An  order  oompelling  the  defendant  to  make  transfer  of  the 

said  claims  in  terms  of  the  agreement ; 
Delivery  of  shares  due  in  terras  of  agreement ;  and 
£1,000  damages  sustained  by  reason  of  defendant's  delay 

in  carrying  out  the  terms  of  the  said  contract ; 
They  claimed  in  the  alternative  £5,000,   being  damages 

sustained  by  reason  of  the  defendant's  breach  of  con* 

tract. 

As  an  alternative  claim  (should  the  Court  find  that  the 
Bhodesia  Limited  was  not  such  a  company  as  was  contem- 
plated by  the  agreement)  plaintiffs  prayed  for  an  order  for  | 
re-transfer  of  the  claims  to  them,  on  the  ground  that  no  such 
company  as  was  contemplated  bad.  been  formed. 

The  defendant  pleaded  that  the  acquisition  of  the  claims 
by  the  *'  Khodesia  Limited  "  was  subject  to  the  limitation 
imposed  by  the  agreement  on  the  defendant's  rights.  The 
said  company  was  not  such  a  company  as  was  contemplated 
by  the  agi*eement  Transfer  of  the  claims  to  the  **  Bhodesia 
Limited  "  was  not  required  by  virtue  of  the  agreement ; 
even  if  it  had  been  required,  transfer  would  not  have  entitled 
plaintiffs  to  shares  in  the  said  company.     The  agreement 
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totitled  him  to  the  transfer  and  control  of  the  claims  for  the       ^^^\ 
«ole  purpose  of  disposing  of  them  within  a  certain  term  to    ^„^^<| 
any  company  which  he  might  be  able  to  form  for  the    -^SScSen' 
purchase  and  working  of  the  claim&     He  ceded  this  right 
to  the  '*  Rhodesia  Limited "  in  July,   1895 ;  and  on  the 
27th  August,  1896,  the  said  company  exercised  this  right 
and  formed  the  ^'  Eastern  Queen's  Grold  Mining  Company/' 
which  was  duly  registered  and  to  which  defendant  duly 
transferred  the  claims.    The  shares  due  to  plaintiffs  are 
those  in  the  ^  Eastern  Queen's  Company  **  and  have  been 
duly  tendered.      Defendant    denied   that    plaintiffs  were 
entitled  to  any  shares  in  **  Bhodesia  Limited  '*  or  that  the 
plaintifb   had    sustained  any  damage    by  reason  of  the 
claims  not  having  been  transferred  to  the  latter  company. 

Judgment  was  given  for  the  defendant,  with  costs. 

The  material  facts  proved  at  the  trial  are  sufiSciently  set 
forth  in  the  following  reasons  of  the  Presiding  Judge, 
Mr.  Justice  Watermeyer,  as  follows: — 

In  October  1894,  the  defendant  Hirschler  entered  into  a 
written  aereement  with  four  men,  the  two  plaintiffs  and 
Messrs.  Miller  and  McEenzie.  The  two  latter  have  sold 
their  interests  under  the  agreement  and  have  no  concern  in 
this  present  action. 

By  the  form  of  their  action  the  two  plaintiffs  practically 
demand  from  the  defendant  specific  performance  of  their 
agreement  or  damages  in  lieu  thereof. 

The  defendant  pleads  that  he  has  fully  performed  his 
contract. 

By  the  contract  in  question  the  defendant  obtained  from 
the  plaintiffs  and  Miller  and  McEenzie  transfer  of  certain 
gold  claims. 

As  a  consideration  for  this  transfer  the  defendant  paid  the 
plaintiffs  certain  sums  of  money  and  agreed  to  certain 
farther  terms  as  set  forth  in  clauses  6  and  7  of  the  contract. 

These  clauses  read  as  follows : — 

6.  As  a  further  consideration  of  the  purchase  the  purchaser  undertakes 
io  deliver  to  the  claimholders  upon  the  flotation  of  acompany  to  acquire 
the  said  claims  15  per  cent,  in  shares  fully  paid  up  of  such  portion  of  the 
nominal  capital  of  the  company  floated  on  the  said  claims  remaining  avail- 
able to  the  vendors  after  provision  lor  the  working  capital  in  cash,  reserve 
shares  and  deduction  of  the  British  South  Afiica  (^mi)any's  share  of  the 
vendor's  scrip. 

Y  2 
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18^-         '    7.  In  the  cVd&t  of  the  pnrchasa  failiog  to  fomi  sncli  oompftnj  withiD  a 

^  period  of  eighteen  calendar  months  from  30tb  March,  1895,  he  shall 

?ii!otber^     forfeit  the  money  he  has  paid  to  the  claimholders  as  liquidated  damages 

liindilor.      for  hreach  of  coDtiact,  and  he  shall  be  bound  and  obliged  to  rttransfer  tii« 

claims  to  the  daimholders  free  of  all  cost  and  diarge  to  them. 

The  qaestion  to  be  decided  is  whether  the  defendant  ha9 
fulfilled  his  oblifsations  as  set  forth  in  these  clauses. 

It  appears  that  the  defendant  ceded  his  rights  under  this 
contract  to  one  H.  B.  Marshall,  that  Marsliall  in  turn  sold 
and  ceded  these  rights  to  a  company  called  the  *^  Bbodesis 
Limited,"  and  this  company  again  has  disposed  of  these 
rights  to  a  company  called  the  '*  Eastern  Queen's,^  but  the 
claims  in  question  were  not  transferred  to  Mr.  Marshall  nor 
to. the  **Bhodesia  Limited/'  but  they  appear  now  to  have 
been  transferred  by  defendant  direct  to  the  ^Eastera 
Qaeen'e.'* 

.  The  plaintiffs  claim  that  the  **  Bhodesia  Limited  "  is  a 
company  floated  to  acquire  their  claims  within  the  meaning 
of  the  6th  clause  and  that  they  are  entitled  to  their  pro* 
portion  of  the  vendor's  shares  in  the  **  Bhodesia  Limited  ^  in 
accordance  with  that  clause,  or  in  the  alternatiTe  that  no 
company  has  been  floated  within  the  conditi<ms  of  the 
6th  clause  and  that  they  are  entitled  to  re-transfer  of  their 
claims  in  accordance  with  the  7th  clausa 

The  articles  of  association  of  **  Bhodesia  Limited  "  whicli 
have  been  put  in  show  that  it  is  a  company  incorporated  in 
England  in  February  1895. 

It  appears  that  the  sale  by  Marshall  to  ^Bhodesia 
Limited"  took  place  in  July  1895.  This  would  at  all 
events  raise  the  presumption  that  **  Bhodesia  Limited  "  was 
not  floated  for  the  purpose  of  acquiring  the  claims  in 
question. 

"  Bhodesia  Limited  "  is  certainly  a  company  having  power 
to  work  gold  claims,  although  tlie  directors  maintain  that 
that  is  not  the  main  object  of  the  company,  their  energies 
being  devoted  for  the  present  to  buying,  testing,  and 
developing  properties  for  the  purpose  of  floating  them  into 
subsidiary  companies  who  will  do  the  actual  mining. 

But  in  order  to  decide  whether  ''Bhodesia  Limited  "  is 
such  a  company  as  was  contemplated  by  clause  6  of  the 
contract,  we  have  only  to  compare  the  clause  in  question 
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with  the  proepectus  of  **  Bhodesia  Limited,**  with  the  asRist^      ^i»»-^ 
ance  of  the  evidence  giyen  by  Mr.  WiUon.    I  think  anyone    ^jj^^n^i 
who  reads  the  clause  carefully  must  come  to  the  conclumon    -^^^"i^J** 
that  all  parties  contemplated  a  company  whose  sole  property 
should  be  these  56  claims,  and  Mr.  Wilson  fairly  says  that 
was  what  he  contemplated. 

*•  Rhodesia  Limited "  is  not  such  a  company.  They 
certainly  acquired  the  right  to  these  claims,  but  this  right 
forms  only  a  small  proportion  of  the  assets  of  ^'  Bhodet^ia 
Limited,*'  but  to  say  on  the  evidence  before  us  that 
^'Bhodesia  Limited"  was  floated  to  acquire  ''these  claims/' 
or  is  a  ''  company  floated  on  the  said  claims,"  is  to  my  mind 
.an  abuse  of  words. 

Something  was  said  about  an  unconscionable  bargain. 
Well,  to  my  mind  the  plaintiffs  are  trying  to  drive  an 
unconscionable  bargain  with  Mr.  Hirschler. 

Having  contracted  with  him  to  accept  15  per  cent, 
ot  whatever  a  company  would  pay  for  these  claims, 
they  now  want  to  get  in  addition  15  per  cent,  of  six 
times  as  many  claims  and  a  quantity  of  stand  and  farm 
property. 

Having  decided  that  ^  Rhodesia  Limited  *'  is  not  such  a 
company  as  was  contemplated  by  clause  6,  it  remains  to  be 
considered  whether  any  such  company  has  been  floated  or 
whether  plaintiffs  are  entitled  to  a  re-ti-ansfer  of  their  claims 
in  accordance  with  clause  7. 

The  *' Eastern  Queen's"  is  a  company  floated  for  the 
express  purpose  of  working  these  claims. 

The  objections  taken  to  it  are  that  it  has  no  ref:erve 
shares  and  its  capital  is  too  small,  and  Mr.  Wilson's  evidence 
shows  that  is  the  real  cause  of  plaintiffs'  dissatisfaction. 

On  the  first  point  clause  6  allows  the  promoters  of  any 
company  to  create  reserve  shares,  but  certainly  does  not 
compel  them  to  do  so. 

As  to  the  amount  of  the  capital,  there  is  nothing  in  the 
contract  to  limit  Mr.  Hirschler  or  the  promoters.  It  was 
Mr.  Hirschler's  interest  as  much  as  the  plaintiffs*  that  this 
property  should  be  disposed  of  as  advantageously  as  possible, 
and  in  the  absence  of  any  allegation  of  fraud  I  must  presume 
that  Mr.  Hirschler  did  his  best  to  get  a  good  price  for  this 
property.    On  this  point  I  wish  to  remark  that  plaintiffs* 
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^199).^  cx)tmsel  throughout  bis  argoment  kept  on  insmnatmg  unfair 
wuwiuruid  ^^^^'^g  ^^  ^te  part  of  defendant  while  he  \i  ould  not  openly 
^^ISSS^-    allege  fraud. 

He  was  quite  entitled  to  allege  this  if  be  wished,  but  he 
should  haYe  done  so  openly  and  made  it  a  ground  of  his 
action ;  thus  giving  defendant  a  chanee  to  meet  it^  or  he 
should  not  have  hinted  at  it  at  all. 

In  my  opinion  then  by  his  tender  of  shares  in  ^  Eastern 
Queen's  '*  the  defendant  has  fulfilled  his  contract  and  judg- 
ment must  be  for  defendant  with  eosts* 

Searle^  Q.C.  (with  hhn  Joubert),  for  the  aj^llants :  The 
agreement  sued  on  was  made  on  12th  October,  1894 
Defendant  shortlv  after  ceded  to  Marshall.  The  memo- 
randum  of  association  of  **  Bliodesia  Limited "  (registered 
on  the  19th  J^bruary^  1895)  shows  that  the  objects  of 
the  company  were  yery  wide ;  but  the  real  aim  and  object 
was  to  operate  in  South  Africa.  On  March  30th,  1895, 
Hirschler's  option  expired  under  clause  5  of  the  agreement ; 
but  it  was  taken  up  before  that^  On  the  4th  July,  1895, 
Marshall  and  others  sold  these  claims,  with  others,  to  *'  Hho- 
desia  Limited.''  The  prospectus  of  the  latter  company  was 
issued  in  July  1895 ;  it  shows  the  company  was  floated  to 
acquire  these  with  other  claims.  The  declarations  of 
purchase  and  sale  undei  the  Mining  Ordinance  of  the 
British  South  Africa  Company  require  the  same  allegations 
as  in  the  case  of  our  transfers,  viz.,  that  there  has  been  no 
previous  sale.  Transfer  should  be  made  to  ''Rhodesia 
Limited,"  not  to  the  **  Eastern  Queen's  Company."  Flota- 
tion is  not  the  same  as  Registration :  PeUmer'a  Shareholder's 
Legal  Companion  (pages  92-95).  The  Imperial  Didionary 
defines  ''flotation"  as  "to  set  going."  As  soon  as  a 
company  is  "  set  going "  it  is  floated*  The  term  flotation 
has  only  arisen  within  the  last  few  years ;  legal  dictionaries 
do  not  deal  with  it,  and  give  it  no  definition:  Emma 
Stiver  Mining  Co.  vs.  Lewis  (4  C.  P.  D.  396). 

Schreinery  Q.C.  (with  him  Close),  for  the  respcwdent: 
Hirschler  performed  his  part  of  the  agreement  by  getting 
the  "  Ehodesia  Limited  "  to  float  a  company  for  him,  viz. 
the  "Eastern  Queen's  Company.  This  is  perfectly  legal; 
toy    person,    as  the    authorities  show,  can  discharge  an 
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obligation  on  behalf  of  another,  except  when  the  latter  is  an      ^^/e. 
miifex  or  other  person  employed  on  account  of  special  skill,     ^u^^^ 


BuoHANAN,  Acting  O.J.y  in  giving  judgment,  said:  In 
October  1894,  an  agreement  was  entered  into  between  the 
plaintiffs  and  the  defendant  in  settlement  of  certain  disputes 
then  pending  between  them,  in  pursuance  whereof  the  plain- 
tiffs  'transferred  fifty  claims  in  a  certain  gold-field  to  the 
defendant,  and  the  defendant  undertook  to  pay  for  certain 
work  which  had  been  done  on  the  claims,  and  to  spend  a 
further  sum  of  money  in  developing  them.  He  also  under- 
took, on  or  before  the  80th  March,  to  declare  whether  or  not 
he  would*  acquire  the  claims ;  that  should  he  do  so  he  would 
pay  to  the  claimholders  £300.  So  far  the  agreement  had 
•been  carried  out  by  the  defendant.  Then  came  an.  under- 
taking that  in  such  an  event  the  defendant  undertook  '^  to 
deliver  to  the  claimholders  (the  plaintiffs)  upon  the  flotation 
of  a  company  to  acquire  the  said  claims,  15  per  cent,  in 
shares  fully  paid  up  of  such  portion  of  the  nominal  capital 
of  the  company  floated  on  the  said  claims  remaining  avail- 
able to  the  vendors  after  provision  of  working  capital,"  etc. 
The  defendant  did  not  undertake  to  float  the  company  by 
himselC  There  was  nothing  in  the  agreement  to  show  that 
Hirschler  was  to  do  the  whole  of  the  flotation  of  the  company 
without  assistance  by  his  friends.  What  defendant  did  do, 
was  to  get  the  assistance  of  the  Rhodesia  Company,  of  which 
he  was  a  director,  to  form  a  company  to  acquire  and  work 
these  claims.  The  plaintiffs  contend  that  they  were  entitled 
to  shares  in  the  Bhodesia  Company.  The  defendant,  how- 
ever, says  that  the  Bhodesia  Company  simply  acquired  the 
rights  which  he  had  bought  for  the  very  object  of  floating  a 
company  in  pursuance  of  the  contract  The  Eastern  Queen's 
Company  was  so  formed,  and  15  per  cent,  of  the  purchase 
price  in  shares  had  been  secured  to  the  plaintiffs,  and  had 
been  tendered,  but  refused  by  the  plaintiffs.  The  Court 
'  below  was  asked  to  declare  that  the  plaintiffs  were  entitled 
to  shares  in  the  Bhodesia  Company.  The  Court  below 
found  that  they  were  not  so  entitled,  and  I  think  that 
view  is  correct  and  must  be  conGrmed.  The  plaintiffs  go 
on  to  say  if  they  were  not  entitled  to  shares  in  the  Bhodesia 
(Company,  they  were  entitled  to  have  the  claims  re-transferred 
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1897.       to  tbem.     The  Court  below  has  decided  that  they  weie 

•  Aug.  8.  ^  ^ 

wflsonand    ^^^^i^Ied  Only  to  the  shares  in  the  Eastern  Queen's  Company. 

Himbier'  ■'■  ^'^^'^  ^^  *^**  view,  as  I  think  the  defendant  has  complied 
with  his  agreement.  The  Eastern  Queen's  Company  was 
floated  to  acquire  tliose  claims ;  it  was  a  company  floated  for 
the  working  of  tliose  claims ;  and  the  shares  in  that  company 
have  been  tendered  by  defendant  One  of  the  <M:iginal 
sellers  has  actually  objected  to  receive  shares  inr  the 
Bbodesia  Company,  and  another  stated  in  his  evidence  that 
the  Eastern  Queen's  Company  was  such  a  company  as  was 
contemplated  under  the  agreement.  One  of  the  plaintifis 
thought  that  the  dispute  arose  because  the  Eastern  Queen's 
Company  was  floated  with  too  small  a  capital.  If  the 
Eastern  Queen's  Company  had  been  floated  with  a  larger 
capital,  he  would  have  been  satisfied  to  take  the  shares. 
There  is  nothing  to  show  that  there  has  been  fraud  or  any 
mismanagement,  or  any  improper  act  on  the  part  of  Hirschler, 
in  the  way  he  arranged  to  have  the  Eastern  Queen's  Company 
floated.  Much  was  left  to  Hirschler's  discretion,  and  he 
seemed  to  have  exercised  that  discretion  fairly  and  in  a  iond 
jide  manner.  The  judgment  of  the  Court  below  must  there- 
fore be  confirmed. 

Maasdobp  and  Solomon,  JJ.,  concurred. 

Appeal  dismissed  accordingly,  with  costs. 

TAppellanto'  Attorneys,  Tredgold,  McInttke  ft  Bisset.        "I 
LBespoiident's  Attaraey8»  Faibuudoe.  Aaderns  ft  Lavtox. J 


SCHOEVEBS  V%.  DU  PlBSSIS. 


Scab  Act  No.  20,  1894. — Inspector — Claim — Counter-daim — 

Damages. 

An  Inspector  is  entitled  to  sue  for  the  recovery  of  the  costs 
properly  incurred  by  him  in  dipping  and  deansing 
diseased  sheep  under  and  by  virtue  of  the  llth  section  of 
the  Scab  Act  No.  20,  181>4.  The  Inspectors  travdLing 
expenses  are  not  part  of  such  costs. 

In  an  action  by  an  Inspector  to  recover  the  costs  incurred  in 
dipping  defendant's  sheep,  the  defendant  set  up  two  counter- 
claims, the  first  for  £21  damages  sustained  by  the  loss  of 
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sheep  which  died  from  the  dipping^  and  the  second  for 
£20  damages  caused  by  the  wrongful  act  of  ihe  Inspector 
in  removing  the  sheep  from  defendam^s  farm.  The 
Magistrate  dismissed  both  cownter-claims  as  being  together 
in  amount  exceeding  his  Jurisdiction.  Held,  on  appeal^ 
thai  the  frst  counter-claim  was  beyond  the  Magistrate's 
jurisdictifm,  but  as  ihe  two  claims  were  perfectly  distinct 
from  each  other ^  and  the  second  one  was  for  an  am>ount 
within  the  jurisdiction  of  the  Magistrate,  he  should  have 
adjudicated  thereon,  and  case  remitted  accordingly  * 
Query. —  Whether  a  claim  for  loss  of  sheep  by  death  directly 
oMributahle  to  dipping,  cam,,  vmder  the  b^md  section  of  the 
Scab  Act,  be  brought  against  the  Inspector,  or  whether 
compensation  should  not  be  claimed  from  Qoverwment. 

Appeal  from  a  judgment  of  the  Besident  Magistrate  of        i^oy. 
Philipstown  in  an  action  in  which  plaintiff  (now  respondent)         — ^ 
sued  defendant  (now  appellant)  for  the  sum  of  £7  19«.  for     DaPieMis.' 
charges  and  disbursements  in  and  about  the  dipping  by 
plaintiff  of  a  Hock  of  sheep  and  goats  belonging  to  defendant 
under  the  Scab  Act. 

Plaintiff  in  his  summons  claimed  the  sum  of  £7  19s.  in 
his  capacity  as  Scab  Inspector  for  ward  No.  5,  McNaughton 
Division  of  Philipstown,  in  respect  of  *' charges  and  dis- 
bursements expended  by  plaintiff  in  and  about  the  dipping 
of  a  certain  flock  of  sheep  and  goats,  the  property  of  defen- 
dant, running  or  grazing  at  the  farm  Karee  Poort'  in  the 
said  division,  the  said  flock  having  been  dipped  by  plaintiff 
in  terms  of  sects.  17,  22  and  23  of  Act  20  of  1894,  and  after 
notice  and  reasonable  time  as  required  by  the  said  Act  had 
been  given  to  defendant  by  plaintiff,  which  notice  defendant 
refused  to  comply  with. 

The  following  account  was  annexed  to  the  summons : 

1896.  £    n.    d. 

Nov.  6.    To  charges  for  Mre  of  cart  and  horses      •         •         .     2  12    6 

To  1  case  Cooper's  Dip 2  12    6     ' 

Charge  for  hire  of  cart  and  horses    .         .         .         .110 
Hire  of  man  employed  to  assist  in  dipping,  at  Gs.  Qd, 

per  day  for  two  days  .  .  .  .  •  .  .  0  13  0 
Hire  of  two  boys  to  assist  in  dipping,  at  4s.  each  .080 
Paid  charges  for  man  for  pumping  water  .         .         .     0  12    0 

£7  19    0 
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aS?*«.  ^^  ^®  ^^'^^  defendant's  attorney  excepted  to  the  qilalifi- 

schoewn  Ti.  ^tion  of  plaintiflF  and  to  the  form  of  the  action  on  account 
Dtt  pienifl.  Qf  n^Q  absence  of  a  proper  warrant  to  sne,  signed  by  the 
Secretary  of  Agriculture,  and  stated  that  there  were  matters 
in  dispute  between  defendant  and  the  Government  exceeding 
the  jurisdiction  of  the  Court  He  further  excepted  to  the 
account  on  which  plaintiff's  claim  was  based  as  not  sufficiently 
detailed  and  not  supported  by  proper  vouchers. 

The  Magistrate  overruled  the  exceptions. 

At  the  request  of  plaintiff's  attorney  the  summons  was 
amended  by  eliminating  therefrom  words  to  the  effect  that 
plaintiff  represented  the  Government  of  the  Colony.  Defen- 
dant objected  to  this.  Defendant's  attorney  then  pleaded 
that  there  were  matters  in  dispute  between  defendant  and 
the  Government  exceeding  the  jurisdiction  of  the  Magistrate! 
and  put  in  a  claim  for  £21  for  the  loss  by  death  of  certam 
thirteen  sheep,  the  property  of  the  defendant,  caused  through 
dipping  the  sheep  in  November  1896  by  the  Grovemment 
servant  Du  Plessis  (plaintiff),  and  further  claimed  £20  as 
and  for  damages  caused  to  defendant  by  reason  of  the  wrong- 
ful and  unlawful  removal  of  certain  900  sheep,  the  property 
of  defendant,  in  November  1896  from  the  farm  Earee  Poort 
by  plaintiff. 

The  Magistrate  ruled  that  the  counter-claim  could  not  be 
admitted,  inasmuch  as  the  action  was  one  for  costs  incurred 
by  the  Sc^b  Inspector  and  recoverable  by  him  in  his  capacity 
as  Scab  Inspector  in  terms  of  sect.  17  of  Act  20  of  1894,  and 
not  as  representing  the  Colonial  Government,  whereas  the 
counter-claim  was  one  for  loss  sustained  for  which  the  Govern- 
ment only  was  •responsible,  and  that  the  action  for  the 
recovery  of  this  should  be  directed  against  the  Government 
and  that  the  claim  could  not  be  admitted  in  this  action. 
Defendant's  attorney  then  tendered  £3  3s.,  which  plaintiff 
refused  to  accept.  Defendant's  attorney  thereupon  admitted 
all  the  items  in  the  account  having  reference  to  labour,  viz. : 
13a.;  Ss.;  and  128.;  and  pleaded  the  general  issue  as  to 
balance. 

The  Magistrate  then  went  into  the  merits  of  the  case. 

Plaintiff  in  his  evidence  stated  that  he  was  Scab  Inspector 
for  ward  No.  5  in  Philipstown  District.  He  inspected 
defendant's  sheep  for  first  time  on  Jumc  25th,  1896,  and 
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fottml  them  infected  with  scab.  He  gave  defendant  notice  2^.9, 
to  cleanse  sheep  within  six  weeks,  by  delivering  notice  to  g^i,,;;;;;,^ 
one  Jooste,  in  charge  of  sheep.  He  again  inspected  sheep  on  ^^  PiemAB. 
27th  Aagust,  1896,  and  they  had  notbeen  dipped  and  were 
still  scabby.  He  again  gave  defendant  notice  on  August 
27th  to  cleanse  his  sheep  within  twenty-one  days,  but 
defendant  took  no  notice.  He  again  gave  defendant  person- 
ally notice  on  22Dd  September.  Defendant  stated  he  could 
not  get  a  dip  and  saw  no  chance  of  getting  the  sheep  dipped 
and  told  plaintiff  to  see  what  could  be  done.  Plaintiff  "went^ 
but  saw  no  chance  of  dipping  the  sheep  for  want  of  appliances. 
He  then  communicated  with  the  Agricultural  Department, 
and  was  instructed  to  have  the  sheep  cleansed  without 
further  delay,  to  obtain  appliances  for  this  purpose,  and  to 
charge  the  costs  of  this  as  well  as  all  expenditure  connected 
with  the  cleansing  to  the  defendant.  A  letter  from  the 
Chief  Inspector  under  the  Scab  Acts  was  put  In.  On  the 
5th  November  plaintiff  went  to  Philipstown  for  dip, 
travelling  a  distance  of  about  twenty-seven  miles  there  and 
back,  and  for  this  made  the  charge  of  £2  12«.  6d.  (item 
No.  1  in  account)  which  was  not  excessive.  Plaintiff  pur- 
chased for  £2  12s,  6(2.  (item  No.  2)  a  case  of  Cooper's  Dip, 
for  which  he  produced  receipt  Plaintiff  then  obtained  the 
nee  of  a  dipping  tank  from  one  Coetsee,  and  on  11th  Novem- 
ber went  to  Karee  Poort  and  dipped  the  sheep  on  the 
following  day.  For  this  he  charged  cart-hire  of  £1  la. 
(item  No.  3),  which  was  not  excessive.  He  dipped  806  sheep 
and  30  goats.  Plaintiff  drew  a  salary  as  Scab  Inspector^ 
but  got  no  travelling  allowance.  For  dipping  sheep  he  used 
39  out  of  42  packets  of  dip  in  the  case  bought  A  telegram 
from  the  Chief  Inspector  was  put  in,  authorizing  plaintiff  to 
sue  defendant  for  £7  19b.,  and  this  was  plaintiff's  only 
authority  to  sue.  The  Clerk  to  the  Civil  Commissioner  was 
4^1ed  to  prove  plaintiff's  appointment  as  Scab  Inspector, 
which  dated  from  December  12th,  1895. 

No  evidence  was  tendered  by  defendant.  The  Magistrate 
gave  judgment  for  (a)  cart  hire,  etc.,  £2  12b.  6d. ;  {b)  39 
packets  of  aheep  dip,  £2  8b.  9i. ;  (c)  cart-hire,  etc.,  £1  1b.  ; 
and  (d)  £1  I3b.  for  labour  as  admitted,  making  £7  15b.  3d. 
in  all,  with  costs. 

Against  this  judgment  defendant  now  appealed.     The 
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Ang.'9.      ^^istrate,  in  his  reasons  for  judgment  sent  up  for  the 

Bchc^^M.   IM^T>o*^  of  the  appeal,  stated  that  though  defendant  pleaded 

DttPieHU.     tjjji^  ^Q  j^jjj  f^p  jjp  ^^  excessive,  and  that  as  a  paid 

GovemmeDt  ofiScial,  plaintiff  was  not  entitled  to  extra  cart 
and  horse  hire,  no  evidence  to  support  the  plea  was  tendered, 
and  the  Magistrate  being  of  opinion  that  the  charges  were 
properly  incurred  and  not  excessive,  allowed  them. 

With  regard  to  the  counter-claim  the  Magistrate  stated 
that  it  was  aimed  at  ousting  the  jurisdiction  of  the  Court, 
and  that  even  supposing  the  action  was  one  bj  the  Grovem- 
jnent  against  defendant,  which  was  not  so,  the  Court  would 
still  have  jurisdiction  to  try  the  claim  in  reconvention,  leaving 
the  defendant  to  his  remedy  for  the  counter-claim  of  damages 
in  a  oompetent  Court.  The  Magistrate  held  that  the  action 
was  not  brought  by  the  Government  but  by  plaintiff  as  Scab 
Inspector,  though  not  representing  the  Government,  and 
held  that  the  costs  and  charges  were  recoverable  by  plaintiff 
under  sect  17  of  Act  20  of  1894,  and  that  the  action  for 
damages  should  be  directed  against  the  Government 

Schreiner,  Q.C.,  for  the  appellant:  The  Magistrate  was 
wrong  in  his  reading  of  Smith  vs.  BanuboUom  (Buch. 
S.  C.  Bep.,  1878,  p.  98).  He  should  have  tried  the  de- 
fendant's claim  for  £20  even  if  he  left  out,  as  he  should, 
the  claim  for  £21  for  sheep  destroyed  in  dipping.  The 
former  claim  against  plaintiff  is  for  a  wrongful  act  done  by 
him  quite  outside  the  operation  of  the  Scab  Act :  Scott  vs. 
Barnard,  9  Juta,  323;  Dale  vs.  Winship,  9  Juta,  509. 
Sect  17  of  Act  20  of  1894  authorizes  the  inspector  to 
''take  and  cleanse"  the  sheep.  It  does  not  authorize 
taking  sheep  and  driving  them  from  one  farm  to  another 
farm  and  there  to  cleanse  them.  For  this  unlawful  ad 
damages  are  claimaUe  against  plaintiff.  Nor  does  sect.  17 
give  plaintiff  any  claim  for  travelling  expenses:  the  words 
**  costs  thereby  incurred  "  cannot  be  stretched  to  the  extent 
of  giving  any  such  rights — they  refer  to  the  cost  of  dipping 
only.  If  the  expenses  of  travelling  for  dipping  purposes 
could  be  charged  against  defendant  then  expenses  of  inspec- 
tion could  also  be  charged,  which  is  absurd. 

Sheily  for  respondent :  The  claim  for  travelling  expenses 
is  a  reasonable  one.    If  the  removal  of  sheep  was  unlawful 
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then  action   might   lie  against  the    inspector.      But  the      2v!g\ 
inspector  has,  nnder  the  Act,  to  take  sheep  and  cleanse    geho^;;^^. 
them;  and  he  was  justified  in  taking  them  on  to  another     i>«i^-«M*»' 
farm  where  there  were  proper  appliances,  as  there  were 
none  on  appellant's  farm.    The  Magistrate  finds  the  claim 
was  set  up  merely  to  oust  his  jurisdiction  and  finds  against 
bond  fides. 

Schreiner,  in  reply :  Exception  cannot  be  taken  to  the 
bond  fides  of  a  claim  within  £20  so  as  to  oust  jurisdiction: 
the  Magistrate  can  only  go  into  that  question  at  the  trial  of 
the  claim. 

Buchanan,  Acting  C.J.,  said :  The  first  point  raised  is 
whether  ^an  inspector  can  sue  in  his  own  name,  or  must 
the  Government  sue  to  recover  the  costs  incurred  by  the 
inspector  in  dipping  and  cleansing  diseased  sheep  under 
the  17th  section  of  the  Scab  Act  of  1894.  The  words  of  the 
17th  section  settle  this.  It  enacts  that  ''it  shall  be  lawful 
for  such  inspector  to  take  such  sheep  and  to  cleanse  them, 
and  the  costs  thereby  incurred  may  be  recovered  by  snch 
inspector  in  any  Court  of  competent  jurisdiction."  This 
action  was  therefore  properly  brought  by  the  inspector. 
The  next  point  is,  what  can  be  included  in  the  costs  which 
the  inspector  is  entitled  to  recover  against  a  farmer  whose 
sheep  he  dips  ?  He  is  entitled  to  recover  all  costs  properly 
incurred,  such  as  the  value  of  the  dip,  the  cost  of  labour  and 
the  like;  but  the  inspector's  travelling  expenses  do  not 
come  within  such  costs.  The  inspector  is  required  by  the 
nature  of  hiB  appointment  to  visit  the  different  places  within 
his  district ;  and  it  is  not  for  the  farmer  who  is  visited  to 
pay  the  inspector's  travelling  expenses.  On  the  account 
sued  upon  there  is  also  a  charge  of  £2  12s,  6d.  for  th*e 
inspector  travelling  in  a  cart  and  pair  from  the  farm  to 
the  town  and  back  to  fetch  the  dip.  This  appears  excessive 
and  unreaFonable  on  the  face  of  it,  and  there  was  no  evidence 
led  to  show  it  was  a  necessary  expenditure.  Deducting  this 
amount  and  the  travelling  expenses,  there  remains  the  sum 
of  £4  l8.  9d.,  which  the  inspector  has  proved  to  have  been 
incurred,  and  for  that  amount  he  is  entitled  to  judgment. 
As  the  case  will  have  to  go  back  to  the  Magistrate,  the 
plaintiff  will  have  the  opportunity  of  proving  what  it  would 
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18W.        reasonably  cost  to  get  the  required  dip  from  the  stow  to  the 
„  ^  —        farm,  and  the  amount  so  proved  can   be  added  to  the 
Dn  Ficois.    £4  1^,  9^,^  and  judgment  given  for  the  total  with  costs  m 
the  Court  below.    So  much  for  the  claim  in  convention.    In 
reconvention  the  defendant  claimed  two  separate  amounts 
of  damages.    The  first  claim  was  for  £21   alleged  to  be 
damages  sustained  through  the  loss  of  sheep  which  died  in 
consequence  of  the  dipping ;  and  the  second  claim  was  for 
£20  damages  for  the  alleged  wrongful  act  of  the  inspector 
in  removing  thejsheep  from  the  defendant's  farm.    These 
two  amounts  taken  together  are  beyond  the  Magistrate's 
jurisdiction,  and  on  that  ground  he  dismissed  them  both. 
Butt  as  was  explained  in  the  case  of  Dale  v&  Winship 
(9  Juta,  511),  when  two  counter-claims  are  perfectly  distinct 
from  one  another,  and  one  of  them  is  within  the  Magistrate's 
jurisdiction,  the  fact  that  the  first  counter-claim  exceeded 
the  jurisdiction  of  the  Magistrate  ought  not  tor  have  deterred 
him  from  adjudicating  on  the  second.    The  second  counter- 
claim in  this  case  was  for  damages  alleged  to  have  been 
sustained  from  the  wrongful  act  of  the  inspector,  and  was 
for  an  amount  within  the  jurisdiction  of  the  Magistrate,  and 
could  therefore  be  set  up  in  an  action  brought  by  the 
inspector.     The  other  counter-claim  was  for  an  amount 
beyond  the  jurisdiction,  and  that  ground  alone  justified  the 
Magistrate  in  refusing  to  hear  it.    It  is  an  open  question 
whether  it  is  a  claim  which  could  be  brought  against  the 
inspector  at  all,  or  whether  the  remedy  is  not  one  which  is 
given  against  the  Government,  to  be  dealt  with  as  provided 
by  the  52nd  section  of  the  Scab  Act.    The  case  will  be  re* 
mitted  to  the  Magistrate  to  hear  the  second  claim  in  re- 
convention.   It  may  or  may  not  be  substantiated,  but  the 
defendant  is  entitled  to  have  it  adjudicated  upon.    It  may 
be  that  the  inspector  may  show  that  he  did  no  more  than 
was  necessary  under  the  circumstances  to  cleanse  defendant's 
sheep.    The  appeal  must  be  allowed  with  costs  of  appeal, 
and  the  judgment  altered  to  one  for  plaintiff  for  £4  1^.  9(2. 
with  costs.    The  case  will  be  remitted  to  the  Court  below 
with  leave  to  the  Magistrate  to  give  such  additional  sum  as 
may  be  proved  to  have  been  necessarily  expended  in  getting 
the  dip  to  the  farm  ;  and  the  Magistrate  to  hear  and  deter- 
mine upon  the  claim  in  reconvention  for  £20  damage& 
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Maasdobp,  J.,  coocurred.  ^^-^ 

Solomon,  J.,  in  coDcurrmg  with  judgment,  said  that  DuPiowis. 
although  it  was  not  necessary  to  decide  the  point  now,  it 
was  quite  possible,  having  regard  to  the  52nd  section  of 
Act  20  of  1894,  that  if  the  claim  for  £21  had  been  within 
the  Magistrate's  jurisdiction  he  might  have  decided  upon  it. 
He  wished  to  guard  himself,  in  case  the  question  should 
hereafter  arise,  from  the  impressicm  of  having  expressed  a 
contrary  opinion. 

Appeal  allowed  accordingly,  with  costs,  and  case  remitted 
for  further  hearing. 

L Appellant's  Attorney,  Tbolltp.  I 

Ke^ndenf  8  Attorneys,  Seid  k  Nephew.  J 


Davison  vs.  Railway  Depabtment. 

Railway — Expropriation  of  Land — Ordinance 
No.  8, 1843— il(?<8  No,  20, 1857,  and  No.  15, 1872. 

Where  a  railway  had  been  constructed  by  a  private  company ^ 
under  an  Act  of  Parliament  which  conferred  certain  of 
the  powers  of  expropriation  contained  in  Ordinance  No.  8, 
1843,  and  the  railivay  afterwards  became  the  property  of 
Oovemment.  Held,  that  the  powers  of  expropriation 
were  not  exhausted  by  the  original  construction  of  the 
line,  btt  that  the  Oovemment  was  entitled  under  them  to 
take  additional  lands  now  required  for  the  same  railway. 

The  applicants  sought  to  restrain  the  General  Manager        i^t. 
of  Railways,  as  representing  the  Colonial  Government,  from      '^,^*  Si 
proceeding  with  the  expropriation  of  certain  land  abutting    D»^ui^«t. 
on  the  railway  line  and    belonging  to  them,  situate  at    D^Mtment. 
Woodstock  in  the  Cape  Division. 

The  applicants'  afiSdavit  stated  they  had  received  notice 
from  the  General  Manager  of  Railways  of  the  intention  of  the 
Government  to  expropriate  the  land  in  question  for  railway 
purposes,  upder,  and  by  virtue  of,  the  provisions  of  Act  15 
of  1872,  Act  20  of  1857,  and  Ordinance  8  of  1843.  The 
Government  oflfered  the  sum  of  £500  as  compensation,  and 
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A^B       ^^  called  npon  them  in  terms  of  sect.  10  of  Ordinance  8  of 

**    *-      1843,  to  state  within  seven  days  whether  they  were  willing 

^u*w»y*'    ^  accept  the  sum  or  not.    The  applicants  decline<l  the  offer, 

Department]   gjjj  ^]^q  Govemmcnt  claimed  that  the  matter  shonld  be 

settled  by  arbitration. 

The  applicants  contended  that  the  land  in  question  was 
not  required  for  making  or  repairing  the  railway,  bnt  for 
purposes  not  included  in  the  Acts  and  Ordinances  under 
which  the  GoverDment  is  empowered  in  succession  to  the 
Gape  Town  and  Wellington  Railways  Company,  to  take 
land  for  making  and  repairing  the  said  railway. 

The  Goyemment  Engineer-in-Chief  stated  that  owing  to 
the  increased  traffic  on  the  western  system  of  the  Cape 
Government  Railways,  and  more  especially  on  the  portion 
near  Cape  Town,  it  had  become  absolutely  necessary  for 
the  efficient  working  of  the  traffic,  as  well  as  for  the  safety 
of  passengers,  to  lay  down  additional  lines  of  rails  between 
Cape  Town  and  Salt  Biver,  and  for  that  purpose  the  land 
sought  to  be  expropriated  was  absolutely  necessary. 

The  line  of  railway  in  question,  between  Cape  Town  and 
Salt  River,  was  originally  constructed  by  the  Cape  Town 
and  Wellington  Railway  Company  under  Act  20  of  1857, 
and  was  subsequently  acquired  by  the  Colonial  Government 
under  Act  15  of  1872. 

Sehreiner,  Q.C.,  for  applicant:  The  respondent  has  no 
right  of  expropriation  in  respect  of  this  line.  The  railway 
was  constructed  under  the  provisions  of  Act  20  of  1857. 
No  plans  were  filed,  nor  were  limits  of  deviation  laid  down. 
By  virtue  of  Act  15  of  1872,  the  railway  was  taken  over  by 
the  Government.  The  terms  of  acquisition  are  most  im- 
portant, and  are  set  forth  in  Schedule  I.  of  the  latter  Act 
In  express  terms  sect.  2  of  Act  15  of  1872  gives  to  the 
Government  '^  the  same  rights,  powers^  duties,  functions,  and 
privileges,  as  to  working  the  said  railway,  and  otherwise  as 
theretofore  the  said  company  (the  Cape  Railway  Company) 
was  vested  with."  The  position  of  the  Government  there- 
after was  simply  such  as  that  of  the  board  of  a  private 
company.  Ordinance  8  of  1843  (the  old  Roads  Ordinance) 
indicates  the  powers  incorporated  in  Act  No.  15  of  1872  by 
section  11.    True  the  Ordinance  has  been  repealed  by  Act  9 
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of  1858,  but,  of  course,  it  holds  good  still  in  this  case.    The      ^^-^ 
powers  6«id  privileges  vested  in  the  company  were  those  set        »»    ^' 
fbrth  in  sections  8,  9,  and  10  of  the  Ordinance.    These    ^^Jjf^^y" 
sections  were  considered  in  Slabber  Vs.  Bell  (4  Searle,  3).    i>eparuneiit. 
The  powers  given  in  1857  were  never  extended  in  respect  of 
this  portion  of  the  line,  Act  19  of  1874  referring  to  a 
different  portion.    The  Government  has,  therefore,  no  other 
powers.    Slahber^s  case  clearly  shows  that  land  can  be  taken 
merely  for  **  making  and    repairing "  the    line,  and    for 
nothing  more. 

[BooHANAN,  Acting  C. J. :  Is  there  anything  in  Act  20  o  f 
1857  to  restrict  the  railway  to  one  line  ?| 

Nothing  express ;  but  the  Act  speaks  merely  of  a  line  of 
railway,  not  lines  of  railway.  The  Grovemment  has  only 
the  powers  of  a  private  company.  The  circumstances  of  the 
time  of  making  the  railway  must  be  looked  to.  The  Act 
being  in  derogation  of  private  rights  must  be  strictly  con- 
strued. The  immense  growth  of  railway  business  was  not 
foreseen,  nor  was  it  provided  for,  and  the  Government 
cannot  now  take  any  powers,  for  however  good  a  purpose, 
which  are  not  vested  in  them  by  the  Act  If,  for  instance, 
the  powers  given  in  Act  9  of  1858  had  been  iucorporated  in 
Act  15  of  1872  as  they  were  in  Act  19  of  1874,  then  the 
Government  could  have  expropriated  in  this  case. 

SheU  for  the  Government:  The  preamble  to  Act  15  of 
1872  shows  that  the  intention  was  that  '^a  railway"  should 
be  constructed,  not  *'  a  line  of  railway."  Act  20  of  1857, 
sections  9  and  10,  as  to  the  powers  conferred  on  the  company. 
The  Government  has  the  power  to  expropriate  in  this  case 
(McDonald  vs.  Colonial  Oovemment,  7  Juta,  290).  Even 
outside  statute,  by  common  law  the  prtnceps  has  the  power 
to  take  land  for  public  use  (Voet,  1.  4.  7;  Toton  Cotmcil 
of  Cape  Town  vs.  Commissioner  of  PiMie  Works,  Foord, 
p.  21). 

Schreiner :  McDonald! s  case  was  decided  under  the  pro- 
visions of  Act  13  of  1873,  and  does  not  apply  to  a  case 
under  Act  20  of  1857.  This  latter  Act  was  exhausted  when 
once  the  line  was  made,  and  other  lines  cannot  be  made 
under  it.  There  is  a  marked  distinction  between  a  Govern- 
ment railway  and  a  private  railway,  and  this  is  really  a 
private  railway  in  origin.     Yoet,  in  the  passage  cited  for  the 

Vol.  XIV.— Pabt  III.  Z 
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A^iS.V     €^overnment,  only  refers  to  cnsee  where  the  Govemment  iff 

'*    *•      authorized  to  expropriate,  and  in  this  ease  the  Government 

'^Jjj^^    can  only  expropriate  under  the  statute  (Oortius;  2.  32.  7, 

i^'P'''"^*-   Holl  Cons.,  L  184  and  113;  Bower  vs.  Colonial  Chvemment, 

13  8.  C.  R  p.  158). 

Cur.  od  vidt 

Poited,  August  9 : — 

BucHANAK,  Acting  O.J.,  said:   The  applicants  seek  to 
restrain  the  General  Manager  of  Railways  from  expropria* 
ting  certain  of  their  Icmds  situated  at  Woodstock,  required  by 
the  Government  for  the  purpose  of  laying  additional  rails, 
which  have  become  necessary  for  the  efficient  and  safe 
working  of  the  traflSc  of  the  railway  between  Cape  Town 
and  Salt  Biver.    The  applicants  contend  that  the  Govern- 
ment has  no  right  to  expropriate  this  land,  inasmuch  as  the 
powers  of  construction,  originally  conferred  upon  the  Cape 
Town  and  Wellington  Railway  Company,  to  whose  position 
the  Government  is  now  the  successor,  have  long  since  been 
exhausted.    To  ascertain  what  powers  were  conferred,  it  is 
clear  that  the  old  Ordinance  No.  8, 1843,  end  not  the  Roads 
Act  No.  9,  1858,  must  be  looked  at;  as  the  Act  No.  20, 
1857,  under  which  the  line  was  constructed,  only  conferred 
on  the  railway  company  the  same  powers  of  taking  lands 
as  were  then  possessed  by  the  Central  Board  of  Commis- 
sioners tmder  the  Ordinance.    The  case  of  Slabber  vs.  BeU 
(4  Searle,  3)  was  cited  as  one  instance  of  the  interpretation 
put  by  this  Court  on  those  powers.     It  was  there  held  that, 
under  the  Ordinance,  the  company  were  not  entitled  to  enter 
upon  the  lands  of  a  person  holding  under  a  quit-rent  title 
and  take  therefrom,  without  paying  for  them,  materials  with 
which  to  build  a  station-house,  and  the  ground  of  the  judg- 
ment is  reported  to  be  that  a  station  is  not  part  and  parcel 
of  a  railroad.    That  decision,  however,  does  not  settle  the 
question  now  raised.    The  more  recent  case  of  McDonald  vs. 
The  District  Engineer  of  the  Midland  and  North-Eastem 
Railway  (7  Juta,  290)  is  much  more  in  point     It  was  there 
held  that  the  vesting  by  Act  No.  13,  1873,  in  the  Govern- 
ment for  railway  purposes  of  the  powers  of  acquiring  private 
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property  possessed  by  the  Road  Board  under  Act  No.  9,  ^i®*'^ 
1858,  continued  after  the  completion  of  the  railway,  and  that  »*  *- 
no  new  authority  was  necessary  to  expropriate  additional  ^^^JuTw 
land  afterwards  required  for  the  same  railway.  It  was  there  i^p«^toi««»t. 
distinctly  laid  down  that  the  Government  was  entitled  to 
take  the  additional  land  they  required  under  the  original 
Act  authorizing  the  construction  of  the  railway.  But  it  is 
contended  that  the  present  application  should  be  distin- 
guished from  that  case,  as  here  the  railway  had  been  con- 
structed under  a  private  and  not  under  a  public  Act.  A 
comparison  of  sects.  9  and  10  of  the  Ordinance  applicable 
here,  with  sects.  11  and  12  of  the  Act  under  which  that  case 
was  decided,  shows  that  the  powers  of  expropriation  for 
purposes  such  as  here  stated  conferred  under  the  two  statutes 
were  very  similar,  though  the  rights  of  entry  on  land  re- 
quired are  more  extended  under  the  latter  enactment  I  am 
unable  to  find  a  satisfactory  reason  for  limiting  the  powers 
of  expropriation  in  one  case  to  land  required  for  the  original 
construction  of  the  railway,  and  for  extending  it  in  the  other 
so  as  to  include  land  which  is  subsequently  required.  Nor 
is  it  inconsistent  with  the  peculiar  ground  of  decision  in 
Slabber  ys.  BeU  to  apply  to  the  Ordinance  as  well  as  to  the 
Act  the  principle  affirmed  in  the  more  recent  case  of 
McDonald.  In  our  opinion,  therefore,  the  application  must 
be  refused,  with  costs. 

Maasdobf  and  Solomon,  J  J.,  concurred. 

Application  refused  accordingly,  with  costs. 

fAppHcants*  Attnraey,  Trollip.  "] 

LtteepondMit's  Attorneys,  Beid  &  Nephew.  J 
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De  Elebk  vs.  Niehaus. 
Water  Rights — Preseription — ^Aqufednctns. 

A  servitude  of  aqnaeductus  acquired  by  prescription  hy  a  lower 
farm  over  an  upper  property  on  a  perennial  stream^  by 
which  the  right  was  obtained  to  take  all  the  water  whidi 
collected  in  a  dam  situated  on  the  upper  farm  for  the  use 
of  the  lower  property,  does  not  of  itself  deprive  the  upper 
proprietor  of  his  riparian  rights  to  the  use  of  water  out  of 
the  stream  above  the  dam. 

]89t.  This  was  an  action  for  a  declaration  of  rights  as  to  the 

^t      -  of  the  water  of  a  certain  stream  known  as  the  Dorp 


..     12. 


13.      Eiver,  flowing  over  the  defendant's  land  in  the  dirision  of 

DeKl£',^.     Tulbagh. 

HiehMia.         The  plaintiff's  declaration  was  as  follows : — 

1.  The  plaintiff  is  the  registered  owner  of  the  farm 
Straatskerk,  and  the  defendant  is  the  registered  owner  of 
the  farm  Holle  Sloot,  which  farms  adjoin  one  another,  and 
are  both  situated  in  the  division  of  Tulbagh. 

2.  A  certain  perennial  stream  of  water  rising  in  the  Wit- 
zenberg  mountains  flows  over  a  farm  called  Kruisvallei,  and 
after  a  due  proportion  of  the  water  has  been  used  by  the 
owner  of  the  said  farm  the  said  stream  flows  across  land 
which  now  falls  within  the  Municipality  of  Tulbagh,  thence 
on  to  and  over  the  farm  of  the  defendai\t,  and  finally  on  to 
and  over  the  plaintiff's  farm.  The  said  stream,  during  part 
of  its  course  over  the  farm  Kruisvallei  and  over  the  muni- 
cipal ground  aforesaid,  flows  in  a  channel  which  was  origin- 
ally artificial,  but  which  has  been  in  existence  as  the  channel 
of  a  perennial  stream  for  a  period  far  longer  than  the  period 
of  prescription.  The  water  of  the  said  stream  is  thereafter 
turned  into  the  natural  bed  or  channel  of  the  Dorp  Biver, 
which  is  not  a  perennial  stream ;  and  at  a  certain  spot  in 
the  said  natural  bed  the  said  water,  including  any  water 
flowing  in  the  channel  of  the  said  Dorp  Biver,  is  again  led 
out  by  an  artificial  furrow  over  part  of  the  defendant's  farm, 
and  thence  on  to  the  farm  of  the  plaintiff. 

3.  In  or  about  the  year  1805,  the  Board  of  Landdrost  and 
Heemraden  for  the  district  of  Tulbagh,  having  jurisdiction 
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«o  to  do,  duly  framed  and  put  in  force  certain  regulations  for      x^^{^ 
the  distribution  of  the  water  in  the  said  stream  after  it  had        **  Il- 


ia. 

13. 

M        1«. 


M     13. 


passed  the  farm  Eruisvallei  among  the  owners  of  the  land 

now  comprised  within  the  Municipality  of  Tulbagh  and  the    De^i^fc^. 

then  owner  of  the  plaintiff's  farm  Straatskerk.    In  terms  of      ^^^^^ 

the  said  regulations  it  was  enacted  that  when  the  said  water 

was  not  being  used  thereunder  by  the  said  owners  it  should 

ba?e  a  free  flow  to  the  farm  Straatskerk. 

4.  At  the  date  of  the  said  regulations  the  said  farm 
Straatskerk  included  the  farm  Holle  Sloot,  now  owned  by 
the  defendant.  The  said  farm  Holle  Sloot  was  deducted 
from  Straatskerk,  and  separate  title  was  issued  to  it  in  favour 
of  a  predecessor  of  the  defendant  in  or  about  the  year  1818. 
In  the  said  title  no  rights  to  the  water  of  the  said  stream 
were  reserved  in  favour  of  the  owner  of  Holle  Sloot. 

5.  Ever  since  the  year  1818  the  plaintiff  and  his  prede- 
cessors in  title  have,  as  a  right,  used  during  the  dry  season 
the  whole  of  the  water  of  the  said  stream  flowing  in  manner 
described  in  paragraph  2  hereof  over  the  farm  Holle  Sloot. 
They  have  turned  out  the  said  water  by  means  of  a  dam  in 
the  bed  of  the  Dorp  Biver  aforesaid  upon  the  defendant's 
farm,  and  have  conducted  the  said  water  in  a  furrow  over  the 
defendant's  property,  and  thence  on  to  the  land  now  owned 
by  the  plaintiff,  and  have  used  it  there.  The  said  dam  and 
furrow  have  been  in  existence  for  a  period  far  longer  than 
the  period  of  prescription. 

6.  For  a  period  far  longer  than  the  period  of  prescription 
the  plaintiff  and  his  predecessors  in  title  have  claimed  and 
exercised  the  right  to  prevent  the  defendant  and  his  pre- 
decessors from  using  any  of  the  water  of  the  said  stream 
flowing  as  aforesaid  in  the  dry  season,  to  wit,  the  months  of 
October  and  April,  both  inclusive,  for  the  purposes  of  irriga- 
tion ;  but  they  have  allowed  them  to  make  use  of  the  said 
water  for  domestic  purposes. 

7.  At  divers  times  during  the  months  of  February  and 
October,  1896,  and  January  and  February,  1897,  the  defend* 
ant  has  wrongfully  and  unlawfully  diverted  the  water  afore- 
said by  turning  it  out  of  the  furrow  on  the  farm  Holle  Sloot, 
and  also  out  of  the  channel  of  the  Dorp  Biver  aforesaid ;  the 
water  so  diverted  was  water  to  which  the  plaintiff  was  solely 
entitled,  and  the  defendant  has  used  it  for  purposes  of  irriga- 
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AM*io.      ^^^^  *"^  ^^^  distilling,  and  has  deprived  the  pliuntiff  of  the 
\^      use  of  the  said  water  to  which  he  was  entitled,  and  he  claims 


»•  JJ;      the  right  to  continue  so  to  do. 


ivKi^kw.       ^'  ^y  '^ason  of  the  wrongful  and  unlawful  use  and  diver- 
UMiMv.      gjQjj  Qf  ^jjg  gj^j^  water  by  the  defendant  as  aforesaid  the 

plaintiff  has  suffered  damage  in  the  sum  of  £50. 
The  plaintiff  claims : 

(a)  Payment  of  the  sum  of  £50  for  damages  as  aforesaid. 

(b)  A  declaration  that  the  plaintiff  during  the  dry  season, 
to  wit,  the  months  of  October  to  April,  both  inclusive,  is 
entitled  to  the  use  of  the  water  flowing  in  the  Dorp  River  in 
manner  in  the  second  paragraph  of  the  declaration  men- 
tioned over  the  defendant's  land,  aud  is  entitled  to  divert 
the  said  water  by  means  of  the  dam  and  furrow  aforesaid. 

(o)  An  order  interdicting  the  defendant  from  using  any  of 
the  said  water  during  the  said  period  for  other  than  domestic 
purposes. 

(d)  Alternative  relief. 

(e)  Costs  of  suit. 

To  this  the  defendant  pleaded  as  follows : — 
1.  Defendant  admits  the  allegations  in  paragraphs  3  and 
4,  but  he  says  that  at  the  time  when  the  regulations  men- 
tioned in  paragraph  3  were  framed,  both  the  farm  now  known 
as  Straatskerk  and  owned  by  the  plaintiff,  and  the  fitrm 
known  as  Holle  81oot  and  owned  by  the  defendant,  were 
included  in  the  farm  Straatskerk,  and  when  the  farm  Holle 
Sloot  was  cut  off  and  transferred,  the  title  thereto  issued 
contained,  and  does  now  contain,  no  prorision  restricting  its 
right  to  a  share  in  the  water  in  paragraph  2  of  the  declara* 
tion  referred  to,  and  to  which  share  the  defendant  is,  as  such 
owner  of  Holle  Sloot  as  aforesaid,  by  law  entitled. 

3.  He  says  dpecially  that  the  taim  Holle  Sloot  is  trayersed 
by  and  abuts  on  the  perennial  stream  in  paragraph  2  of  the 
declaration  referred  to,  and  that  he  is  therefore,  as  riparian 
owner,  entitled  to  a  reasonable  share  of  the  water  of  the  said 
stream,  and  that  he  and  his  predecessors  in  title  have  always 
without  let  or  hindrance,  and  as  of  right  and  throughout 
the  whole  year,  enjoyed  the  use  of  a  reasonable  share 
thereof. 

4.  As  to  paragraph  5,  he  admits  that  a  oiertain  dam  and 
furrow  have  been  in  existence  on  his  farm  for  a  period 
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longer  than  the  period  of  prescription,  and  that  the  said      ^J^*;^ 
water  used  therein  to  flow,  but  he  says  that  subsequently,        ..  u. 
and  well  within  the  period  of  prescription,  the  plaintiflTs        ».  JJ- 
predecessor  in  title  obtained  permission  from  the  defendant's    ^^  —^  ^ 
pi  edecessor  in  title  to  lead  the  said  water  in  covered  pipes      ^^«i^^ 
from  a  certain  point  on  the  said  furrow  some  distance  below 
the  said  dam  on  to  plaintifiTs  farm.    Thereafter,  and  since 
the  plaintiff  became  the  owner  of  Straatskerk,  he  pulled  up 
the  said  water-pipes  and  dug  a  new  lurrow,  and  therein  led 
the  water  heretofore  in  the  said  pipes  conveyed,  but  the 
defendant  has  never  given  his  consent  to  the  construction 
and  use  of  such  new  furrow. 

Save  as  above,  he  denies  the  allegations  in  paragraph  5. 

5.  Be  denies  the  allegations  in  paragraph  6,  save  that  be 
admits  that  he  and  his  predecessors  have  used  water  for 
domestic  purposes,  but  he  denies  that  they  did  so  by  per- 
mission of  tlie  plaintiff  and  his  predecessors  in  title. 

6.  He  denies  the  allegations  in  paragraph  7,  and  says  that 
he  has  never  used  more  than  such  reasonable  share  of  tlie 
water  as  whereto  he  is  rightfully  entitled,  and  he  denies  the 
allegations  in  paragraph  8. 

Wherefore  he  prays  that  the  plaintiff's  claim  may  be 
dismissed  with  costa 

And  for  a  claim  in  reconvention  the  defendant  (now 
plaintiff  in  reconvention)  says : — 

1.  He  craves  leave  to  refer  to  the  matters  set  forth  in  his 
plea,  and  more  particularly  the  matters  set  forth  in  para- 
graph 4. 

Wherefore  he  claims : 

2.  An  order  that  the  defendant  should  relay  and  cover 
over  the  pipes  in  paragraph  4  of  the  plea  referred  to. 

For  a  replication  to  the  plea  the  plaintiff  said : 
1.  As  to  paragraph  4  of  the  plea,  he  says  that  heretofore 
and  when  the  prescriptive  right  to  the  water  claimed  in  the 
declaration  had  already  been  acquired  by  his  predecessors  in 
title,  one  Glaeser,  then  predecessor  in  title  of  the  defendant, 
agreed  with  one  Malan,  then  predecessor  in  title  of  the 
plaintiff,  that  the  said  water-right  be  conveyed  by  the  said 
Malan  by  a  shorter  course  than  heretofore  had  been  used 
across  the  farm  Holle  Sloot,  below  the  plaintiff's  dam,  for 
the  use  of  the  farm  Straatskerk. 
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Aig?io.  ^*  ^'^®  plaintiff's  said  predecessor  m  title  tberefore  for  his 

•■  {!•      own  convenience  laid  pipes  along  the  said  shorter  coarse  for 
;;  \l.      ^^  conveyance  of  the  said  water,  but  the  said  pipes  there- 
De  icteric  tw.   **^'  became  choked  and  unserviceable,  and  the  plaintiff,  as 
mehMxa,     iiQ  lawfully  might,  removed  the  same,  and  with  the  know- 
ledge and  approval  of  the  said  Glaeser  lawfully  conducted 
the  water,  and  it  is  lawfully  conducted  in  the  said  furrow 
along  the  same  shorter  course  aforesaid. 

3.  He  denies  the  other  allegations  of  the  defendant,  and 
joins  issue. 

For  a  plea  to  the  claim  in  reconvention  he  says  that  the 
defendant  has  sustained  and  sustains  no  injury  in  respect  of 
the  matter  relied  upon  in  the  claim  in  reconvention. 
The  replication  was  general. 

Considerable  evidence  was  led,  but  the  material  facts 
proved  will  be  found  sufiSciently  stated  in  the  judgments 
below. 

Schreiner,  Q.O.  (with  him  Close),  for  plaintiff:  The  first 
broad  issue  in  this  case  is  that  of  prescription.  Dam  and 
furrow  have  existed  since  time  immemorial,  and  they  belong 
to  plaintiff,  who  is  entitled  to  all  the  water  collected  thereon, 
for  use  as  plaintiff  and  his  predecessors  have  used  it  since 
1805,  or  at  least  since  1818.  In  1805  the  dam  at  Gr  was 
recognised  as  the  division  of  the  rights  of  flolle  Sloot  and  of 
Straatskerk. 

[Buchanan,  Acting  C.  J. :  The  erection  of  the  dam  may  be 
an  adverse  act  as  against  Holle  Sloot  for  the  use  of  the 
fhrrow  and  water  in  it,  but  can  they  affect  water  above  the 
dam  ?  Is  not  such  water  open  to  riparian  owners'  reason- 
able use?] 

I  submit  that  by  prescription  subsequent  to  adverse  act, 
all  the  water  of  the  stream  must  come  into  dam  G,  as  it  has 
done  according  to  the  evidence,  and  so  Straatskerk  has  the 
ri^fht  by  prescription  to  the  whole  of  the  water.  In  1857 
the  t?me  of  prescription  had  run  against  Holle  Sloot,  and 
since  then  Straatskerk  had  right  to  all  water  in  the  stream. 
Evidence  shows  that  the  claim  has  been  recognised  by  the 
upper  proprietor,  and  also  the  right  of  plaintiff  to  all  the 
water  above  dam  G.  If  defendant  takes  water  on  Municipal 
ground,  this  will  be  an  invasion  of  plaintiff's  prescriptive 
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tights,  and  by  virtae  of  the  agreement  with  the  Municipality      j^^7id. 
they  can  be  interdicted  from  allowing  it. 

The  case  of  plaintiff  is  strong  as  regards  water  in  and  »* 
below  dam  Q,  but  even  concerning  water  higher  up,  the  DeK^ot. 
placing  of  dam  to  take  all  water  in  summer  and  the  recog- 
nition of  this  right  by  Holle  Sloot's  owners,  gi?es  Straats- 
kerk  all  the  water  of  the  stream  (  Van  Sehalhwyk  vs.  Hv^o, 
Foord,  p.  89).  Jordaan  vs.  Wtnkelman  and  others  (Buch. 
S.C.  Rep.,  1879,  p.  79)  is  a  case  very  similar  to  this,  except 
that  there  the  dam  was  not  put  over  boundary  of  servient 
farm  as  it  was  here.  Then  again  existimatio  drevmedlmtivm 
shows  that  all  owners  and  neighbours  regarded  Holle  Sloot 
as  a  **dry"  farm.  Agreement  of  1896  with  all  persons 
claiming  right  to  water,  to  which  Kiehaus  did  not  object, 
also  shows  this.  As  to  furrow  being  now  natural  channel, 
Myhwrgh  vs.  Vam,  der  Byl  (1  Juta,  p.  360).  Here,  however, 
the  furrow  is  plaintiff's  by  prescription. 

McGregor  (with  him  Buchtman)  for  defendant:  In  law, 
on  the  subdivision  of  the  original  farm  into  Straatskerk  and 
Holle  Sloot,  the  water-rights  were  also  divided.  The  furrow 
was  there  since  1805,  and  so  before  1828  (Lvdolph  vs. 
Wegner,  6  Juta,  199).  The  dam  was  a  natural  one,  and  no 
adverse  act  was  done  by  periodically  building  it  up.  As 
furrow  and  dam  were  on  Holle  Sloot  when  it  was  divided  off 
from  Straatskerk,  they  passed  to  owner  of  Holle  Sloot,  with 
the  water-rights.  There  was  no  deduction  or  reservation  in 
the  transfer,  and  so  Holle  Sloot  was  not  a  *^  dry "  farm. 
(Voet,  8.  4. 14;  AngeU  on  Watercourses^  §  90).  The  water 
being  naturally  subject  to  use  by  owners  of  Holle  Sloot, 
plaintiff  can  only  prevent  defendant's  use  of  reasonable  share, 
by  prescription  after  an  adverse  act  acquiesced  in  (Jordaan 
vs.  Winkdman  and  others,  4  Juta,  p.  86).  The  dam  was 
there  before  1818,  and  so  its  being  renovated  cannot  be  an 
act  of  adverse  claim. 

If  plaintiff  and  his  predecessors  had  servitude  a^qweducttis 
with  regard  to  the  furrow,  he  could  clean  furrow  and  repair 
dam  by  common  law  (Voet,  8.  4.  14).  So  his  doing  this 
could  not  convey  to  defendant  and  his  predecessors  that  this 
was  an  assertion  of  right  to  water  below  dam  6,  and  much 
less  above  it.  Even  if  it  is  held  that  this  was  an  act  of 
assertion  with  regard  to  dam  G  and  the  furrow  and  the 
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M^\      water  in  them,  it  cannot  possibly  be  an  assertion  of  a  lij^ 

»*  ]i-      to  claim  all  the  water  even  above  dam  G,  which  was  at  least 

»;  \f      five  hundred  yards  from  upper  boundary  of  HoUe  Sloot    No 

De  iu^  M.    I'ecisonable  man  would  so  construe  the  act,  and  the  evidence 

SidiMu.      shows  that  plaintiff  and  at  least  some  of  his  predecessors 

continued  to  use  water  above  dam  G.    Theron  was  only  an 

occupier,  and  so  his  receiving  permission  would  not  found 

an  adverse  claim  (Oale  on  Easementty  4th  Edit,  p.  178). 

As  to  counterclaim,  see  Voet,  8.  4. 16-18. 

Sehreiner  in  reply :  Furrow  and  dam  were  made  for 
Straatskerk  and  lower  part  of  HoUe  Sloot,  and  now  by 
prescription  HoUe  Sloot  has  lost  right  to  use  them  (Bwges 
Colonial  Imw,  Juta's  Compilation,  p.  145  ;  Digest,  41.  4. 13). 

BuoHANAH,  Acting  C.J.,  said:  The  farm  Straatskerk 
adjoins  the  property  formerly  known  as  Eerkstraat,  now  the 
village  of  Tulbagh.  The  Dorp  Biver,  after  passing  through 
the  village  property,  crosses  the  farm  Straatskerk.  This 
river  is  fed  by  several  tributaries,  one  of  which,  known  as  the 
Eruisvallei  Stream,  was  assigned  to  the  residents  of 
S^erkstraat.  Disputes  soon  arose  over  the  user  of  their 
water,  and  by  a  decision  of  the  Court  of  Landdrost  and 
Heemraaden  as  early  as  the  year  1805,  this  stream  was 
apportioned  between  the  erfholders  of  the  village  and  Hon. 
Jacs.  de  Wet,  then  owner  of  Straatskerk.  The  stream  was 
diverted  into  a  furrow  running  through  the  village  and 
joioingthe  Dorp  Biver  at  a  spot  close  above  the  boundary 
of  Straatskerk.  The  water  of  the  other  tributaries  of  the 
Dorp  Biver  was  appropriated  by  other  upper  proprietors, 
so  that  latterly,  at  all  events  during  the  summer  season,  the 
Kruisvallei  Stream  formed  the  main  source  of  supply  for 
Straatskerk.  In  1818  a  portion  of  this  farm,  now  known 
as  HoUe  Sloot,  was  cut  off  and  transferred  to  the  predecessor 
in  title  of  the  defeodant,  and  the  plaintiff  has  become  the 
proprietor  of  the  remainder,  upon  which  the  old  homestead 
was  situated.  HoUe  Sloot  abuts  directly  on  the  village,  and 
the  Dorp  Biver  runs  through  its  whole  length.  It  thus 
stands  in  the  position  of  an  upper  riparian,  property  in 
relation  to  the  remainder  of  the  farm.  For  convenience 
sake  this  remainder  may  now  be  referred  to  as  Straatskerk. 
On  HoUe  Sloot  there  is  a  dam  on  the  Dorp  Biver,  and  a 
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farrow  loading  therefrom  to  plaintifiTs  homestead.  The  j^^^'{p. 
plaintiff  claims  the  right,  by  means  of  this  dam  and  farrowi  **  \^- 
to  divert  duriug  the  summer  season  the  whole  of  the  water  **  {J* 
flowing  over  defendant's  land,  and  complains  of  a  diversion  ^^  —^  ^ 
of  portion  of  this  water  by  defendant  This  action  is  brought  ^*«*»w»- 
for  a  declaration  of  rights,  an  interdict  against  future  diver- 
sion, and  the  payment  of  £50  damages.  There  is  no  reserva- 
tion in  the  transfer  of  Holle  Sloot,  or  any  servitude  registered 
against  the  title,  and  plaintiff's  claim  is  founded  entirely  on 
prescription.  The  evidence  led  for  the  plaintiff  reaches  back 
as  far  as  1857.  Mr.  Bedelinghuys,  the  then  owner  of 
plaintiff's  property,  has  proved  that  at  that  time  the  dam 
and  furrow  were  old;  and  indeed  defendant's  Counsel  was 
willing  to  admit  that  they  were  in  existence  at  the  date  of 
the  subdivision  of  the  property.  What  was  disputed  is  the 
fact  of  the  sole  user  of  the  water  in  the  furrow  by  the  lower 
proprietors.  On  this  issue  of  fact  we  are  of  opinion  that  the 
plaintiff  has  succeeded.  None  of  the  former  proprietors  of 
Holle  Sloot  were  prepared  to  deny  that  the  dam  and  furrow 
were  always  considered  as  belonging  to  Straatskerk.  We 
also  find  as  a  fact  that,  at  all  events  from  1857,  it  was  the 
practice  for  the  owners  of  Straatskerk  during  %he  summer 
season  to  divert  into  the  furrow  the  whole  of  the  water 
collected  at  the  dam.  None  of  the  plans  put  in  are  accurate 
in  detail,  but  for  the  pm*poses  of  this  case  the  dam  may  be 
placed  approximately  at  the  spot  marked  G  on  plan  A.  It 
seems  likely  that  the  proprietors  of  Holle  Sloot  occasionally 
took  water  from  this  furrow,  but  this  taking  was  of  a  very 
limited  supply,  and  was  not  constant.  It  is  only  recently 
that  any  appreciable  quantity  of  water  was  taken,  and  this 
was  after  prescription  had  been  acquired.  There  has  not 
been  such  an  interruption  of  the  user  proved  as  would 
prevent  prescription  from  running.  It  therefore  follows  that 
defendant,  by  taking  water  during  the  last  summer  from 
this  furrow,  infringed  the  plaintiff's  rights.  As  to  what  are 
the  months  in  which  the  supply  of  water  is  scarce,  the 
evidence  varies.  The  declaration  originally  fixed  from 
October  to  March,  but  at  the  trial  plaintiff  asked  leave  to 
amend  so  as  to  include  the  month  of  ApriL  The  flow  of 
water  in  the  Dorp  Kiver  above  the  junction  with  the  Kruis- 
vallei  Stream  is  stated  to  fail  usually  in  December,  and  the 
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AMg\  winter  rains  to  commence  in  some  seasons  early  in  March 
>*  {^-  and  in  others  as  late  as  the  beginning  of  May.  When  the 
I*  j3.  ]^Qg  ^i  ji^  ^Q  plaintiff  no  longer  requires,  nor  can  he  take, 
De  Kiwk  w.  ^®  whole  of  the  water.  As  we  are  asked  to  fix  a  period, 
taking  an  average  season,  we  think  that  the  five  months 
from  15th  October  to  15th  March  will  be  a  fair  time  within 
which  to  give  the  plaintiff  the  sole  right  of  user  of  water 
from  the  dam.  The  plaintiff  is  entitled  to  a  declaration  of 
rights  to  this  extent  at  least  But  the  plaintiff  goes  further 
and  seeks  to  restrain  the  defendant  from  taking  any  water 
whatever,  except  for  domestic  purposes,  out  of  the  Dorp 
Eiver,  even  above  the  dam  at  G.  This  claim  is  also  based 
on  prescription.  The  plaintiff  alleges  that  the  owners  of 
HoUe  Sloot  have  not,  for  a  period  of  upwards  of  thirty  years 
counting  from  1857,  used  any  of  the  water  of  the  Dorp  River 
for  irrigation  purposes,  but  have  allowed  it  all  to  flow  down 
the  river  to  the  dam.  This  alone  is  not  su£Scient  to  establish 
an  adverse  right.  It  is  a  clearly-settled  principle  of  law 
that  an  upper  proprietor  does  not,  by  mere  non-user,  lose 
his  rights  as  a  riparian  proprietor.  Plaintiff's  right  to  have 
a  dam  and  furrow  on  defendant's  land  is  in  the  nature  of  a 
positive  servitude;  the  further  right  which  he  claims  of 
preventing  the  defendant  from  taking  any  water  to  which  as 
a  riparian  proprietor  he  is  entitled  above  the  dam  is  in  the 
nature  of  a  negative  servitude.  In  the  absence  of  actual 
grant  or  of  contract,  to  establish  such  a  negative  servitude 
by  prescription  there  must  be  adverse  user,  shown  by  some 
act  done  asserting  the  right,  acquiesced  in  by  the  upper 
proprietor.  (See  Jordaan  vs.  WinJcelfnan,  Bnch.  S.C.  Rep. 
1879,  p.  86.)  The  only  act  done  by  the  lower  proprietors 
which  plaintiff  has  been  able  to  put  forward  is  the  placing 
of  the  dam  at  G,  and  the  leading  therefrom  of  the  whole  of 
the  water  collected  thereby  at  that  spot  We  are  unable  to 
accept  this  as  conclusive  against  defendant.  A  servitude  of 
a  right  to  lead  out  all  the  water  which  collects  at  a  lower 
point  of  a  stream  may  be  quite  consistent  with  a  right  in  the 
upper  proprietor  to  exercise  riparian  ownership  above  such 
spot.  The  use  of  water  lower  down  does  not  do  away  with 
the  power  to  take  water  higher  up  the  stream.  The  dam 
and  furrow  are  necessary  to  the  enjoyment  of  the  positive 
servitude,  but  they  are  not  necessarily  an  assertion  of  right 
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to  the  negative  servitude  claimed.    It  is  contended^  however,      ^^io. 
that  the  plaintiff's  claim  is  supported  by  the  circumstance        **  \^ 
that  HoUe  Sloot  was  always  considered  a  dry  farm,  and  that        *•  }|; 
existimoHane  eireumcolentium  it  was  not  entitled  to  any    pefl^« 
water-rights.      No    doubt    the    Municipality    of   Tulbagh      k»«*»*«8. 
negotiated  only  with  the  plaintiff  when  a  division  of  the 
water  of  Kruisvallei  Stream  by  quantity  was  substituted  for 
a  division  by  turns,  and  that  the  defendant  was  not  consulted 
or  made  a  party  to  the  contract  entered  into  between  them. 
But  though  the  opinion  of  neighbours  may  aid  Id  determining 
on  a  fact  such  as  the  perennial  character  of  a  stream,  legal 
rights  cannot  be  taken  away  by  any  such  opinion.    Then, 
again,  the  evidence  does  not  establish  acquiescence  by  the 
upper  proprietors  in  the  claim  now  set  up  by  the  plaintiff. 
The  plaintiff  is  willing  to  concede  the  use  of  water  for 
domestic  purposes.      This    is  only  because  user  for  such 
purposes  has  in  fact  been  made,  otherwise  if  the  plaintiff 
could  restrict  the  use  for  one  purpose  he  could  for  all.    In 
addition  to  this  user  for  domestic  purposes,  it  has  been 
proved  that  several  successive  proprietors  of  Holle  Sloot 
have,  within  the  period  of  prescription  set  up  in  this  case, 
led  out  water  above  the  dam  for  irrigation  and  for  distilling 
purposes.    Stress  was  naturally  laid  on  the  statement  that 
Theron,  who  died  in  1862,  during  his  occupation  of  Holle 
Sloot,  asked  permission  from  the  lower  proprietor  before 
leading  out  water  for  these  purposes,  but  the  subsequent 
owner,  Glaeser,  who  was  in  occupation  for  twenty  years, 
irrigated  from  the  stream  above  the  dam  as  of  right  and 
without  asking  any  permission,  and  no  objection  was  raised 
to  his  so  doing.     It  may  be  true  that  the  coniSguration  of 
the  ground  is  such  that  very  little  land  above  the  dam  can 
be  irrigated,  and  owing  to  the  washaway  of  the  banks  of  the 
river  it  seems  probable  there  will  now  be  greater  difficulty 
than  formerly  in  leading  out  any  water,  but  that  is  no  ground 
for  declaring  the  defendant  divested  of  his  rights.    On  these 
two  grounds,  therefore,  first  that  there  has  not  been  any  act 
done  to  assert  the  right  claimed,  and  secondly,  that  the 
evidence  shows  user  by  the   upper  proprietors  during  the 
period  for  which  prescription  has  to  run,  we  must  hold  that 
the  plaintiff  has  not   made  out  a  case  for    any  further 
declaration  of  rights.    As  to  .damages,  it  appears  that  the 
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AiT^ifl.  ^^^  season  was  an  exceptionally  dry  one,  and  that  no  very 
»•  JJ;  great  quantity  of  water  was  taken  by  the  defendant  out  of 
»•  \l'  the  furrow.  No  special  damages  are  pleaded.  The  defendant, 
De Klerk  tw.  however,  asported  a  right,  in  which  assertion  he  has  failed. 
We  are  of  opinion  that  the  sum  of  £10  will  meet  the 
requirements  of  the  ease.  Judgment  will  therefore  be  for 
the  plaintiff  for  a  declaration  that  during  the  dry  season,  to 
wit,  from  the  15th  October  to  the  15th  March  in  each  year, 
he  is  entitled  to  the  use  of  the  whole  of  the  water  flowing  in 
the  Dorp  River  at  the  dam  on  HoUe  Sloot,  approximately 
marked  G  on  plan  A ;  and  that  the  plaintiff  is  entitled  to 
divert  the  said  water  by  means  of  the  furrow  leading  from 
the  said  dam  over  the  farm  Holle  Sloot  on  to  the  farm 
Straatskerk.  Further,  for  an  order  interdicting  the  defendant 
from  in  future  diverting  any  water  from  the  said  furrow 
during  any  period  of  the  year.  And  lastly,  for  £10  damages 
and  costs  of  suit  As  to  the  claim  in  reconvention,  the  pipes 
which  were  placed  in  the  furrow  by  the  previous  owner  of 
Straatskerk  were  taken  up  again  many  years  ago  without 
objection  by  the  then  owner  of  Holle  Sloot.  The  evidence 
is  not  satisfactory  of  any  agreement  requiring  pipes  to  be 
placed  in  the  furrow,  and  there  was  no  claim  made  to  have 
them  replaced  until  plea  was  filed  in  this  case.  For  whose 
benefit  the  pipes  were  originally  placed  in  the  furrow  is  not 
clear.  A  stronger  case  may  possibly  hereafter  be  made  out, 
but  in  the  present  suit  absolution  from  the  instance  must  be 
given  on  the  claim  in  reconvention  with  costs. 

Maasdorp,  J.,  concurred. 

Solomon,  J.,  said :  The  two  main  questions  to  be  deter- 
mined in  the  case  are,  (1)  whether  the  plaintiff  is  entitled, 
as  he  claims,  to  the  use  of  all  the  water  which  is  diverted  at 
the  dam  G,  and  which  is  led  thence  by  a  furrow  over  the 
defendant's  farm  Holle  Sloot  on  to  the  plaintiff's  farm 
Straatskerk ;  and,  (2)  whether  he  is  further  entitled  to  the 
use  of  the  whole  of  the  water  flowing  in  the  Dorp  River  over 
the  farm  Holle  Sloot  above  the  dam  G.  It  is  frankly  ad- 
mitted on  behalf  of  the  plaintiff  that,  when  the  farm  Holle 
Sloot  was  in  1818  cut  off  from  Straatskerk,  the  former  farm 
was  entitled  to  use  a  reasonable  share  of  the  water  of  the 
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perenniftl  stream  flowing  in  the  channel  of  the  Dorp  Eiver,      ^^^\^ 
and  that  being  so,  the  onns  lies  upon  the  plaintiff  of  estab-        *«  \^ 
lishing  that  since  1818  the  defendant  has  lost  his  right  to        *;  |J; 
the  use  of  this  water.    Now  it  is  quite  clear,  in  the  first    DeKiwkM 
place,  that,  for  a  period  longer  than  the  period  of  prescript 
tion,  the  owners  of  Straatskerk  have  every  year  during  the 
dry  season  diverted  the  whole  of  the  water  of  the  Dorp 
Biver,  by  means  of  a  dam  at  the  point  G,  and  have  led  the 
water  thence  by  a  furrow  on  to  their  farm.    I  am  also  satis* 
fied  upon  the  evidence  that,  during  the  said  period,  the 
owners  of  HoUe  Sloot  have  made  no  use  of  the  water  run- 
ning in  this  furrow,  but  that  the  whole  of  the  water  has 
been  allowed  to  run  down  to  the  lower  farm.    The  evidence 
further  has  established,  in  my  opinion,  that  the  said  dam 
and  furrow  were  always  regarded  by  the  owners  of  Holle 
8loot  as  being  the  dam  and  furrow  of  Straatskerk,  with 
which  they  had  no  concern  whatever,  and  with  which  they 
had  no  right  to  interfere,  and  that  they  were  not  regarded 
as  being  a  dam  and  furrow  common  to  both  farms.    These 
being  the  facts,  I  am  of  opinion  that  the  plaintiff  has  ac- 
quired by  prescription  the  right  to  divert  the  whole  of  the 
water  of  the  Dorp  Biver  during  the  dry  season  in  ench  year, 
and  is  entitled  to  the  exclusive  use  of  the  water  flowing  from 
the  dam  in  the  furrow  leading  to  Straatskerk.    For  the 
defendant  it  was  contended,  upon  the  authority  of  the  case 
of  Jordaan  vs.  Winkelmanf  that  there  was  no  such  evidence 
of  adverse  user  on  the  part  of  the  lower  proprietor  as  against 
the  upper  proprietor  as  is  necessary  in  order  to  deprive  the 
upper  proprietor  of  his  right  to  a  reasonable  share  of  the 
water.    Now,  if  the  dam  at  G  had  been  a  permanent  struc- 
ture by  which  the  Dorp  River  had  been  diverted  from  its 
natural  bed  into  an  artificial  channel,  and  if  this  artificial 
channel  had  been  treated  as  being  common  to  the  upper  and 
lower  proprietors,  there  would  doubtless  have  been  great 
force  in  this  contention.    The  facts,  however,  are  that  the 
dam  was  used  only  during  the  dry  season  of  the  year ;  that 
every  year  it  had  to  be  rebuilt  by  the  lower  proprietor,  and 
that  the  natural  bed  of  the  river  remained   unchanged. 
That  being  so,  it  seems  to  me  that  the  act  of  the  lower  pro- 
prietor in  going  every  year  upon  the  land  of  the  upper 
proprietor  and  appropriating  the  whole  of  the  water  of  the 
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An^^'o  stream  to  bis  own  use,  is  as  strong  evidence  of  adverse  nser 
l^'  as  could  possibly  be  produced.  It  is  an  assertion  every  year 
}J-  by  the  owners  of  Straatskerk  of  their  right  to  the  whole  of 
De  Klerk  w.  ^ho  Water  diverted  at  6,  and  an  acquiescence  in  such  asser-* 
t?on  by  the  owners  of  HoUe  Sloot,  who,  though  they  had 
land  below  the  furrow  which  might  easily  and  profitably 
have  been  irrigated,  never  attempted  to  assert  tbeir  right  to 
use  the  water  of  the  furrow.  I  am  of  opinion,  therefore,  that 
the  plaintiff  bas  fully  established  his  right  to  divert  the 
whole  of  the  water  in  the  dry  season  by  a  dam  at  G,  and 
that  the  defendant  is  not  entitled  to  use  the  water  in  the 
furrow.  The  plaintiff,  however,  goes  further,  and  claims 
that  the  defendant  should  also  be  restrained  from  leading 
water  out  of  the  Dorp  Biver  above  the  dam  G.  Now, 
certainly  the  contention  that  an  upper  proprietor  haa  lost  his 
right  to  the  use  of  the  whole  of  the  water  of  the  only  stream 
running  across  his  farm  is  a  somewhat  startling  one,  and  the 
evidence  upon  which  such  a  claim  is  based  should  be  of  the 
most  conclusive  character.  We  start  with  the  fact  that,  in 
1818,  HoUe  Sloot  was  entitled  to  a  reasonable  share  of  the 
water,  and  there  is  no  satisfactory  evidence  to  prove  that, 
between  1818  and  1857,  that  right  had  been  lost.  There  is, 
no  doubt,  some  evidence  to  show  that  HoUe  Sloot  was  re- 
garded as  a  dry  farm  at  a  very  early  period,  and  it  seems 
clear  that  the  amount  of  ground  that  could  be  placed  under 
irrigation  was  comparatively  small.  But  there  is  certainly 
nothing  in  the  evidence  sufficiently  tangible  to  justify  the 
finding  that,  in  1860,  Straatskerk  had  acquired  the  riglit  to 
the  whole  of  the  water  flowing  down  the  channel  of  the 
Dorp  Biver  About  that  year,  however,  an  act  occurred 
upon  which  great  reliance  is  placed  by  plaintiff  as  being  the 
starting  point  of  a  period  of  prescription  ending  in  1890,  at 
which  date  it  is  contended  that  HoUe  Sloot  had  lost  the 
right  to  the  use  of  any  water  in  the  Dorp  Biver.  The  act 
relied  upon  is,  as  deposed  by  the  witness  Bedelinghuys,  that 
Theron,  the  owner  and  occupier  of  Holle  Sloot,  asked  per- 
mission from  Bedelinghuys,  the  proprietor  of  Straatskerk,  to 
take  water  out  of  the  Dorp  Biver  above  the  east  boundary  of 
Holle  Sloot  to  irrigate  a  portion  of  that  farm.  Now,  dis- 
missing from  consideration  some  initial  difficulties  about  this 
evidence,  and  granting  that  this  fact  has  been  satisfactorily 
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established,  I  am  quite  prepared  to  go  thus  far  with  the  ^^\o 
contention  of  plaintiff's  counsel,  that  such  an  act  may  cer-  «  jj- 
tainly  be  regarded  as  an  assertion  by  the  lower  proprietor  of  »•  JJ; 
the  right  to  the  whole  of  the  water,  and  an  acquiescence  in 
such  assertion  by  the  upper  proprietor.  If,  then",  this  state 
of  things  had  continued  for  a  period  of  thirty  years,  or  if 
commencing  with  such  an  act,  the  evidence  had  established 
that,  from  that  date,  the  plaintiff  had  used  the  whole  of  the 
water  for  that  period,  I  should  have  been  prepared  to  hold 
that  the  owners  of  Holle  Sloot  had  lost  their  right  to  the  use 
of  any  of  the  water.  So  £ar,  however,  from  that  being  the 
case,  I  am  satisjSed,  mainly  upon  the  evidence  of  Mr.  Glaeser 
and  one  Boer,  that,  from  1873  to  1893,  at  any  rate,  the 
proprietors  of  Holle  Sloot,  systematically  and  constantly,  led 
water  from  the  Dorp  River  for  purposes  of  irrigation.  It  is 
argued  that  such  user,  if  proved,  was  so  trifling,  that  the 
maxim  De  minimis  non  curat  lex  should  apply,  and  moreover, 
that  it  was  clamf  and  without  the  knowledge  of  the  lower 
proprietors.  As  regards  the  second  point,  however,  we  have 
the  evidence  of  Mr.  Glaeser  that  he  periodically  dammed  up 
the  water  of  the  stream,  so  that  it  is  difficult  to  understand 
how  the  lower  proprietors  could  have  been  ignorant  of  what 
he  was  doing.  But  even  if  it  was  done  without  their  know- 
ledge, the  fact  remains  that  it  was  done  openly,  and  as  a 
right,  and  that  this  is  not  a  case  in  which  the  defendant  is 
attempting  to  establish  that  he  has  acquired  a  servitude  by 
prescription  as  against  the  plaintiff,  but  one  in  which  tho 
plaintiff  claims  that  the  defendant  has  lost  his  rights  by 
adverse  user.  And  so  also  with  regard  to  the  amount  (if 
water  that  was  used,  it  is  true  that  the  extent  of  ground  put 
under  irrigation  was  very  limited,  and  that  consequently  not 
very  much  water  was  taken ;  but  I  am  satisfied  that  Glaeser 
used  as  much  as  he  required,  and  quite  sufficient  to  preserve 
his  natural  right  to  a  reasonable  share  of  the  stream.  The 
fact  appears  to  be  that  Holle  Sloot  is  a  farm  on  which  there 
is  not  much  laud  that  can  be  irrigated,  but  that  is  a  matter 
with  which  we  have  no  concern.  The  right  to  take  water 
out  of  the  stream  above  G,  though  it  may  not  be  of  much 
value,  is  a  right  which,  in  my  opinion,  the  owners  of  Holle 
Sloot  have  systematically  exercised  in  the  past;  and  con- 
sequently, when  the  plaintiff  claims  that  he  is  entitled  to  the 
Vol.  XIV.— Pakt»  111.  2  A 
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Aog'io.      whole  of  the  water  in  the  Dorp  Biver,  he  is  claiming  more 

*•  }'*      than  he  has  heretofore  had  the  use  of.  and  his  claim  cannot 

••  11'      be  allowed.    Before  conclnding,  I  would  say  jost  odo  word 

DeKWkM.    ^P^i^  the  subject  of  the  agreement  between  the  Municipality 

NtehaoA.  ^f  Tulbagh  and  the  owners  of  Straatskerk  with  regard  to  the 
division  of  the  water.  No  doubt  the  fact  that  the  defendant, 
though  he  knew  of  the  agreement^  stood  by,  and  did  not 
assert  his  right  to  a  share  of  the  water,  might  fairly  be 
relied  upon  if  it  stood  alone,  as  eyidence,  to  some  extent,  of 
an  admission  by  him  that  he  did  not  claim  any  of  the  water. 
But  when  we  find  that,  at  the  same  time,  he  was  actually 
using  the  water,  and  that  his  predecessors  in  title  had  also 
used  the  water,  the  efifect  of  the  evidence  is  completely 
neutralised.  After  all,  the  best  evidence  as  to  the  esdsUmatio 
circvmcolentium  must  necessarily  be  the  actual  use  of  the 
water,  and  upon  that  point  there  can  be  no  doubt.  For 
these  reasons  I  agree  with  the  judgment  which  has  been 
pronounced. 

Judgment  accordingly  for  plaintiff  for  a  declaration  that, 
during  the  dry  season,  to  wit,  from  the  15th  October  to  the 
15th  March  in  each  year,  he  is  entitled  to  the  use  of  the 
whole  of  the  water  flowing  in  the  Dorp  Biver  at  the  dam  on 
Holle  Sloot,  approximately  marked  6  on  plan  A,  and  that 
plaintiff  is  entitled  to  divert  the  said  water  by  means  of  the 
furrow  leading  from  the  said  dam  on  the  farm  Holle  Sloot 
on  to  the  farm  Straatskerk,  and  interdicting  the  defendant 
from  in  future  diverting  any  water  from  the  said  furrow 
during  any  period  of  the  year,  and  further  ordering  him  to 
pay  the  sum  of  £10  as  and  for  damages,  with  costs  of  suit. 
Absolution  from  the  instance  on  the  claim  in  reconvention 
with  costs ;  plaintiff  allowed  his  expenses  as  a  witness,  and 
the  costs  of  the  plans  prepared  for  use  at  the  trial. 

tPIaiBtlff*8  Attorneys,  Wai^ker  ft  Jaoobsohit.i 
Defendant's  Attorney,  Van  deb  Bn..  J 
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De   MaBILLAO  V9,   BRUYNa 

Be-opening  of  Judgment — Fraud — Perjury, 

The  Court  refused  to  reopen  a  judgment  on  an  allegation  that 
at  the  trial  the  opposite  party  had  been  gutUy  of  mis- 
representation or  perjury. 

This  was  an  application  for  an  order  authorizing  the      ^a^^ftj. 
Begistrar  of  the  Court  to  issue  a  writ  against  respondent  for  DeMiriUacw 
£500  or  for  £260,  the  purchase  price  of  shares  sold  by  the      ^"y*^- 
respondent  in  the  alternative,  or  for  leave  to  re-open  a 
judgment  given  in  favour  of  applicant  on  May  19th  last 

The  applicant,  on  the  19th  May,  1897,  sued  respondent  for 
£500,  being  the  value  of  two  shares  in  the  South  African 
Prospecting  and  Development  Syndicate.  The  Court  ordered 
the  defendant  (respondent  in  the  application)  to  sell  and 
deliver  the  proceeds  of  two  sucli  shares  to  the  plaintiff,  or, 
foiling  that,  to  deliver  two  shares  or  £500,  their  value.  At 
the  time  of  judgment,  the  said  syndicate  was  dissolved,  and 
there  had  been  a  reconstruction,  each  syndicate  holder  re- 
ceiving ten  shares  in  the  new  syndicate,  called  the  Louries- 
fontein  Syndicate,  Limited.  After  the  action,  the  defendant 
tendered  two  shares  in  the  South  African  Developing  and 
Prospecting  Syndicate,  or  their  equivalent  in  the  Louries- 
fontein  Syndicate.  The  plaintiff  having  ascertained,  how- 
ever, by  the  time  of  tender,  that  the  first  syndicate  no  longer 
existed,  and  that  the  equivalent  shares  in  the  second  syndi- 
cate were  valueless  (the  syndicate,  he  alleged,  being  in- 
solvent), refused  to  accept  them  as  complying  with  the 
judgment  of  the  Court,  and  demanded  £500  as  the  value  of 
the  shares  as  stated  in  the  order  of  Court.  Applicant  alleged 
that  the  judgment  of  the  Court  had  been  granted  in  the  form 
it  actually  assumed  upon  representations  by  defendant  in 
his  evidence  as  to  the  positions  of  the  syndicates,  which 
representations  were  untrue  and  misleading. 

The  respondent  denied  that  shares  in  the  Louriesfontein 
Syndicate  were  worthies?. 

Clos^,  for  applicant:  The  respondent  tendered  in  satis- 
faction of  the  judgment  of  May  19th,  two  shares  which  were 
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Aifr\'6.  absolutely  worthless.  The  judgment  ordered  the  defendant 
DeMariiiaovi.  ^  ^'^  ^^^  *^^  Syndicate  shares,  or  deliver  them  to  plaiotiff, 
^^yM.  or  pay  £500,  their  value.  He  has  formally  complied  with 
the  letter  of  the  judgment  But  the  Court  could  not  have 
intended  a  nullity.  The  form  of  the  order  shows  that  the 
Court  considered  £500  a  fair  alternative  for  the  shares, 
while,  as  a  fact,  the  shares  were  valueless  at  the  time  of 
judgment.  Plaintiff's  declaration  did  not  claim  these 
shares;  the  Court  awarded  these  in  lieu  of  their  valae« 
which  was  claimed.  Plaintiff  did  not  know  the  shares  were 
valueless  at  the  time  of  judgment,  nor  was  he  bound  to 
know.  The  defendant,  in  Court,  offered  to  give  shares  in 
the  reconstructed  syndicate,  and  stated  they  w^re  saleabla 
There  wtis  at  least  misrepresentation  on  defendant's  ]^)art 
which  induced  the  Court  to  make  the  order  in  the  form  it 
did.  The  shares  ordered  to  be  tendered,  and  actually 
tendered,  are  shares  in  a  defunct  syndicate.  The  plaintiff 
having  the  option  of  tendering  worthless  shares,  or  paying  a 
solid  £500,  naturally  tenders  the  shares.  Applicant  asks 
for  an  interpretation  of  the  order  of  the  19th  May,  or,  failing 
that,  for  a  variation  of  the  order  {Flower  vs.  Lloyd,  10  Ch.  D. 
327 ;  In  re  Taylor's  Estate,  22  Oh.  D.  497 ;  Mdhr  vs.  Smrie, 
30  Ch.  D.  239). 
Benjamin,  for  respondent,  not  called  upon. 

Buchanan,  Acting  C.J.,  paid :  During  last  terra,  the 
applicant  brought  an  action  against  De  Bruyns,  and  was 
successful  in  obtaining  judgment,  directing  that  two  shares 
in  the  South  African  Prospecting  and  Developing  Syndicate 
should  be  delivered  to  him,  and,  failing  delivery,  payment 
of  £500,  defendant  to  pay  the  costs  of  the  suit.  It  is  ad- 
mitted that  this  judgment  has  been  complied  with.  Tender 
has  been  made  strictly  within  the  letter  of  the  judgment, 
anl  the  costs  of  the  suit  have  been  paid.  But  the  plaintiff 
now  comes  into  court  and  says  there  was  a  mistake  in  the 
order.  I  have  referred  to  my  notes,  and  find  that  the  re- 
corded judgment  is  quite  correct  But  the  plaintiff  says 
next  that  the  Court  would  have  made  a  different  order  if  the 
facts  had  been  truly  stated  by  defendant.  It  is  suggested 
that,  in  the  evidence  of  the  defendant,  there  was  perjury. 
That  is  not  an  unusual  allegation  in  disputed  transactions^ 
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for  it  is  not  uncommon  for  one  party  to  consider  that  the  xS\^, 
other  side,  in  diflfering  from  them^  mnst  have  committed  DoMarSiaoM. 
perjury.  The  observations  of  Lord  Justice  James,  in  Flower  Broyns. 
vs.  Lloyd  (10  Chy.  Ap.  333)  may  well  be  borne  in  mind 
when  such  charges  are  made.  His  Lordship  says :  "  Where 
is  litigation  to  end,  if  a  judgment  obtained  in  an  action 
fought  out  adversely  between  two  litigants,  mijv/m  and  at 
arm's  length,  could  be  set  aside  by  a  fresh  action  on  the 
ground  that  perjury  had  been  committed  in  the  first  action, 
or  that  false  answers  had  been  given  to  interrogatiohs,  etc.  ? 
In  this  case^  if  the  plaintiffs  had  sustained  on  this  appeal 
the  judgment  in  their  favour,  the  present  defendants  in  their 
turn  might  bring  a  fresh  action  to  set  that  judgment  aside 
on  the  ground  of  perjury  of  the  principal  witness,  and  sub- 
ornation of  perjury,  and  so  the  parties  might  go  on  alter- 
natively ad  infinitum.'*  If  perjury  was  committed,  it  should 
be  criminally  punished,  but  the  Court  is  not  prepared  to 
sustain  any  suggestion  that  it  has  been  committed  in  this 
case.  There  is  no  ground,  in  this  instance,  for  reopening 
the  case.  I  do  not  know,  in  the  practice  of  this  Court,  of 
such  a  thing  ever  having  been  done  on  the  grounds  alleged 
by  plaintiff.  The  Order  of  Court  was  plain,  and  does  not 
require  explanation.  There  has  been  no  mistake  in  re- 
cording it,  and  its  terms  have  been  complied  with.  The 
application  must  therefore  be  refused,  with  costs. 

Maasdorp  and  Solomon,  J  J.,  concurred. 

CPlaintilTs  Attorncyo,  B' airbridge,  Arderne  &  Lawton."! 
Defendant'^  Attorneys,  Yak  Zyl  &  BuissiMMfi.  J 


Table  Bay  Harbour  Board  v$.  Deputy  Sheriff. 

Dock  Dues— Ad  No.  36,  1896,  8.  8i— Sale  of  Ship- 
Ordinance  No.  3, 1844 — Sheriff. 

A  ship  was  originally  attacJied,  at  the  instance  of  the  Harbour 
Board,  to  found  jurisdiction.  Afterwards  the  Board 
recovered  judgment  on  several  claims,  but  omitted  to  include 
certain  dock  du£S,  and  sued  out  execution  on  their  judgments 
On  this  writ  the  sheriff  attached  and  sold  the  vessel.    Other 
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creditors  lodged  writs  with  the  sheriff  within  the  ten  dags 
fixed  by  Ordinance  No.  3, 1844,  entitling  them  to  share  in 
the  proceeds  of  the  sale.  As  sect.  ^  of  Act  No.  36, 1896, 
gave  the  Harbour  Board  a  lien  in  respect  of  dock  dues,  the 
sheriff  in  his  distribution  account  awarded  a  preference  for 
dock  dues  from  the  date  of  his  attachment  to  the  date  of 
the  sale  of  the  ship,  and  distributed  the  remainder  of  the 
proceeds  among  all  the  creditors,  including  the  Harbour 
Board.  The  Harbour  Board  now  claimed  to  be  entided 
to  preference  for  dock  dues  accruing  before  the  atta4^ment, 
but  for  which  no  judgment  had  been  oiUained  or  notice 
given  to  the  sheriff.  The  Court  refused  to  alter  the 
sheriff's  distribution  accou/nt. 

1897.  This  wad  an  application  to  amend  the  sheriff's  distribution 

^°il?**      account  of  the  p]x>ceed8  of  the  ship  Gordon  Castle,  which  had 
Barbour  Board  been  s«ild  in  execution  under  a  writ  issued  by  applicants  on 
^sh«i£r.      a  judgment  obtained  by  them  against  the  ship. 

The  ship  Cordon  Castle  had,  in  the  first  instance,  been 
attached  on  a  writ,  adfu/ndandumjurisdictionem^  obtained  by 
the  Table  Bay  Harbour  Board  on  the  25th  March.  There- 
after, on  the  12th  April,  the  Harbour  Board  obtained  judg- 
ment for  £894  Is.  for  dock  dues  and  charges.  The  ship  was 
liable  to  a  payment  of  £2  19«.  \d  per  diem  for  dock  dues. 
The  account  upon  which  judgment  was  obtained  was  made 
up  only  to  the  22Qd  March.  Immediately  upon  judgment 
being  obtained,  a  writ  of  execution  was  taken  out,  and  the 
vessel  sold  by  the  sheriff.  Several  judgments  were  also 
obtained  by  different  creditors  who  had  lodged  their  writs 
with  the  sheriff  before  the  sale.  The  sheriff  first  paid  out  to 
the  Harbour  Board  the  dock  dues  which  had  accrued  be- 
tween the  day  of  attachment  and  the  date  of  the  sale  of  the 
ship,  the  seamen's  wages,  and  other  charges,  and  then  framed 
a  distribution  account,  in  which  he  awarded  to  the  Harbour 
Board  their  judgment  debt  in  full,  with  interest  and  costs, 
and  the  balance  to  the  several  other  judgment  creditors  pro 
rata.  Notice  was  given  to  all  creditors  calling  for  objections 
by  the  10th  August,  but  none  were  lodged,  except  the  notice 
of  this  application.  Being  about  to  distribute  the  proceeds 
of  the  writ,  the  Harbour  Board  now  moved  to  be  allowed  a 
preference  for  an  additional  sum  for  dock  dues  which  had 
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aocraed  before  the  date  of  attachment  under  the  writ  of     Ang'ie. 
execution,  but  the  sheriff  objected,  as  no  judgment  had  been     TabieBay 

Har.boar  Board 


obtained,  or  notice  given  of  the  claim,  till  the  notice  of  this     w?^ 


application  was  served. 

Btuhanan^  for  the  applicants,  stated  the  procedure  was 
govamed  by  the  117th  and  118th  Rules  of  Court.  By  Act 
No.  36, 1896,  s.  34,  the  Harbour  Board  became  entitled  to 
6oek  and  other  dues,  and  by  sect  81  the  vessel  was  subject 
to  a  lien  in  respect  of  the  amount  so  due.  Tlie  sheriff  must 
be  held  to  have  taken  the  ship  with  the  lien  attaching,  and 
such  a  lien  could  be  enforced  against  the  proceeds  of  the 
vessel  (Voet,  20, 1,  13). 

Schreinevy  Q,C.y  for  the  sheriff,  opposed :  The  first  attach- 
ment was  only  to  found  jurisdiction,  and  the  sheriff  only 
became  dominiLS  when  he  took  the  ship  in  execution. 
Before  that,  the  Harbour  Board  were  in  possession.  He  had 
paid  the  lien  accruing  after  that  date.  No  notice  of  any 
other  claim  was  given,  except  the  judgment  d«bt,  until  after 
the  ship  had  been  sold,  and  left  the  sheriff's  hands.  There 
were  bottomry  bonds  and  other  claims  against  the  ship  which 
had  not  been  enforced,  and  they  were  consequently  dis- 
regarded by  the  sheriff  The  claim  now  made  could  have 
been  included  in  the  judgment,  or  otherwise  enforced,  but 
the  Harbour  Board  had  neglected  to  do  so  in  proper  time 
{Ooote  on  Admiralty  Practice,  p.  7;  Beid  and  others  vs. 
Crozier  and  Cloete,  2  Searle,  183).  The  Rules  of  Court 
referred  to  applied  only  to  sales  of  immoveable  property, 
and  a  ship  was  a  moveable. 

BtiehoMon,  in  reply,  contended  it  was  not  necessary  to 
bring  an  action  to  enforce  the  lien  (Coote,  p.  114;  Voet,  2, 
4,  64).  The  attachment  ad  fundandum  was  a  necessary 
preliminary  {Einwald  vs.  Oerman  West  Africa  Co.,  5 
Juta,  86).  Dock  dues  should  be  paid  by  the  sheriff  even 
without  judgment  from  the  time  of  attachment  ad  pen- 
dandam  and  not  only  from  execution,  as  part  of  administra- 
tion charges  in  same  way  as  warehouse-rent. 

Buchanan,  Acting  C.J.,  said:  The  ship  Gordon  Castle 
was,  in  the  first  instance,  attached  for  the  purpose  of 
founding  jurisdiction,  on   the  application  of  the  Harbour 
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Au^\t  Board  of  Cape  Town.  That  attachment  was  a  matter  of 
TabieTiay  f^^m,  and  was  necessary  in  this  particular  case  to  give  the 
^  M^TSputy^  Harbour  Board  an  opportunity  of  establishing  whatever 
sheric  claims  it  had  against  the  ship.  After  that  attachment 
the  Harbour  Board  brought  its  action,  and  obtained  judg- 
ment on  April  12th.  On  the  following  day  a  writ  was 
placed  in  the  hands  of  the  sheriff,  and  under  that  writ  the 
sheriff  took  possession  of  the  ship,  sold  it,  and  was  now 
about  to  distribute  the  proceeds.  The  Harbour  Board 
seems  to  have  had  another  claim,  but  as  it  was  not  lodged 
with  the  sheriff  within  the  ten  days  fixed  by  Ordinance 
No.  3,  1844,  it  had  no  right  to  share  on  the  first  writ  The 
sheriff,  in  distributing  the  proceeds,  paid  the  Harbour 
Board's  judgment  in  full,  and  included  £132  for  dock  dues 
between  the  date  of  the  attachment  in  execution  and  the 
date  of  the  sale.  These  dock  dues  were  a  debt  which 
attached  to  the  ship,  and  were  properly  payable  by  the 
sheriff,  as  a  ship  in  dock  may  be  taken  to  be  in  the  same 
position  as  goods  would  have  been  in  which  had  been  left  in 
a  warehouse.  But  the  Harbour  Board  now  say  that  their 
claim  against  the  ship,  incurred  before  the  judgment,  was  a 
preferent  claim  under  the  Harbour  Board  ^ct  As  this 
is  purely  a  question  of  the  distribution  of  proceeds  of  a 
writ  of  execution,  the  Harbour  Board  cannot  now  come 
forward  and  ask  the  sheriff  to  award  them  the  amount 
of  their  claim,  which  was  neither  included  in  the  judgmeut 
nor  enforced  against  the  ship  while  in  the  docks,  nor  of 
which  due  notice  had  been  given,  and  after  the  lien  upou 
the  ship  was  lost,  the  distribution  account  framed  by  the 
sheriff  seems  to  be  perfectly  correct  The  application  must 
therefore  be  refused,  with  costs. 

Maasdobp  and  Solomoh,  JJ.,  concurred. 
Application  refused  accordingly,  with  costs. 

rApplicant'8  Attorneys,  Eeid  &  NEPirew.l 
LKcqx)iideiit'8  Attorney,  Su^berbauer.   J 
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BosMAN*s  Trustees  vs.  Bosman. 

Insolvenctf — Foreign  Ante-nuptial  Contract — Ad  No.  21, 
1875— Placaat  of  Charles  F.,  1540.  " 

Where  epotoes  having  a  foreign  domicile  are  married  out  of 
community  of  property,  and  rights  are  secv/red  to  the  wife 
by  ante-nuptial  contract  validly  made  at  the  domicile  of 
tJie  marriage,  the  svhsequent  removal  of  the  parties  to  this 
Colony  does  not  deprive  the  wife  of  her  rights,  or  prevent 
her  from  proving  concurrently  with  other  creditors  on  the 
insolvency  of  the  husband  in  this  Colony. 

Application  was  made  by  the  trustees  of  the  insolvent  ^^^^ 
estate  of  J.  J.  Bosman,  to  have  expunged  a  proof  of  debt  '^  *- 
for  £500,  which  had  been  admitted  by  the  presiding  Magis-  '^SS»'m 
trate,  made  by  insolvent's  wife,  as  owing  to  her  under  an  ^Bn»»n- 
ante-nuptial  contract  dated  Ist  May,  1895. 

It  appeared  that  the  ante-nuptial  contract  had  been 
entered  into  in  the  Transvaal,  where  the  insolvent  at  the 
time  was  residing  and  carrying  on  business.  The  insolvent 
had  previously  resided  in  this  Colony,  but  had  removed  to 
the  Transvaal  in  February,  as  he  said,  with  the  intention  of 
making  that  country  his  permanent  domicile.  The  wife 
had  never  been  in  the  Colony,  but  had  been  domiciled  in 
the  Transvaal  up  to  her  marriage.  The  ante-nuptial  con- 
tract had  been  duly  executed  and  registered  in  the  Transvaal. 
In  October  1895  the  parties  came  to  the  Colonjj,  with  the 
object,  the  insolvent  stated,  of  his  seeing  his  wife  off  to 
England  and  then  of  returning  to  the  Transvaal ;  but  that 
while  on  this  visit  the  insolvent  said  he  was  induced  to 
remain  and  set  up  business  here.  The  trustees  alleged  that 
the  insolvent's  domicile  had  always  been  in  this  Colony. 

Schreiner,  Q.C,  for  the  applicants,  submitted  that  if 
Act  No.  21, 1875,  did  not  apply  in  this  case,  then  it  must  be 
governed  by  the  former  law  of  the  Colony.  It  was  laid  down 
in  Bernstein  vs.  Bernstein's  Trustees  (14  S.  C.  Bep.,  p.  161), 
that  the  Act  only  applied  to  contracts  executed  in  the 
Colony,  or  (if  executed  elsewhere)  by  persons  domiciled  in 
the  Colony.   The  repeal  by  that  Act  of  the  6th  section  of  the 
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iwt.        Placaat  of  Charles  V.  only  affected  the  cases  dealt  vith  by 

^^-  ^-      the  Acty  consequently  the  Placaat  was  still  in  force  in  all 

^JSJSJflJ.    other  cases.    The  insolvent  was  a  trader,  and  his  wife  could 

^**™*^      therefore  not  claim  in  competition  with  creditors  (Patetwn's 

Marriage  Settlement  vs.  Paterson's  Trustees^  Buch.  S.  C.  Bep., 

1869,  p.  95;  Thurbum  vs.  StewaH,  L.  E.,  3  P.  C,  478; 

Hurley  vs.  Palter,  1  Juta,  154;  Be  Estate  Chiappini,  Bach. 

&  C.  Bep.,  1869,  p^  143).    Begistration  in  the  Transvaal 

was  not  registration  in  this  Colony   (Steyn  vs.  Trustee  of 

Steyn,  Buch.  S.  C.  Bep.,  1873,  p.  105 ;  Boch.  S.  C.  Bep., 

1874,  p.  16;  Van  der  Keessel,  Th.  262).    The  Placaat  was 

in  force  in  the  Transvaal. 

Searle,  Q.C,  for  the  respondent,  contended  that  lew  fori 
eaneursm  ereditorumi  which  was  this  Colony,  must  govern 
the  case  and  not  the  law  of  the  Transvaal  {Dieey  on 
Conflict  of  Laws,  Ed.  1896,  pp.  671-3).  The  Placaat  was 
unconditionally  repealed  by  Act  No.  21, 1875.  There  was 
sufficient  proved  to  show  a  change  of  domicile  to  the 
Transvaal  at  the  time  of  the  marriage.  There  was  a  clear 
intention  and  the  permanent  residence.  The  duration  of 
time  was  not  material  (Dicey,  pp.  105-7).  Begistration  here 
would  be  necessary  to  create  a  hypothec,  but  without  regis- 
tration the  contract  was  otherwise  valid. 

Schrei/ner,  Q,C.,  in  reply,  cited  Voet,  23,  2,  8 ;  and  HolL 
CansuUatien,  vol.  3,  cons.  38. 

(7ur.  adv.  wit. 

Posted,  September  6 : — 

BuoHANAK,  Acting  C.J.,  said:  This  application  to  ex- 
punge a  proof  of  debt  made  by  Mrs.  Bosman  on  her 
husband's  insolvent  estate  was  in  the  first  instance  based 
on  a  question  of  domicile.  The  notice  of  motion  states  the 
ground  of  the  application  to  be  that  the  alleged  debt  repre- 
sents a  claim  under  an  ante-nuptial  contract  entered  into  at 
Johannesburg,  and  which  was  not  registered  in  the  Deeds 
Begistry  of  this  Colony;  and  the  trustees'  affidavit  avers 
that  when  the  contract  was  entered  into  on  May  1, 1895,  the 
insolvent  was  not  permanently  domiciled  in  the  South 
African  Bepublic,  from  which  country  he  returned  about 
the  mouth  of  October  in  the  same  year.     To  this  it  is 
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answered  by  the  insolvent  that  when  he  went  from  this  ^^Ji^ 
Colony  to  the  Transvaal  he  did  so  with  the  intention  of  8<^«- 
permanently  residing  there ;  that  he  was  engaged  in  business  t^SSSSsw. 
there  when  he  married ;  that  his  wife  at  no  time  previoos  to 
her  marrii^  had  resided  in  this  Colony,  and  that  it  was 
only  afterwards,  when  his  wife  was  passing  through  the 
Colony  on  her  way  to  England  on  account  of  her  health, 
that  he  resolved  to  remain  here.  The  allegations  of  au 
insolvent  are  not  necessarily  to  be  accepted  as  conclusive 
in  matters  connected  with  his  estate ;  but  when  they  stand 
uncontradicted,  and  no  reason  is  given  for  discrediting  them, 
they  are  entitled  to  consideration.  It  is  possible  they  may 
be  capable  of  disproof,  but  in  the  absence  of  cause  shown  to 
the  contrary,  we  must,  for  the  purposes  of  this  application, 
take  them  to  be  correct.  The  insolvent's  statements  are 
supported  by  the  contract  itself,  which  describes  both 
husband  and  wife  as  of  Johannesburg,  and  the  contract 
was  duly  registered  in  the  Transvaal.  It  has  been  admitted, 
inferentially  at  least  if  not  directly,  that  had  this  ante- 
nuptial contract  been  registered  here  this  application  would 
not  have  been  made.  It  has  been  recently  decided  in  this 
Court,  in*  the  case  of  Bernstein  vs.  Bernstein's  Trustees 
(14  8.  C.  Eep.,  p.  161),  that  the  rights  to  property  secured 
to  the  wife  by  a  foreign  ante-nqptial  contract  validly  made 
at  the  domicile  of  the  parties  at  the  date  of  the  marriage 
are  not  lost  merely  through  want  of  registration  of  the 
contract  in  this  Colony.  Assuming,  as  I  think  we  must, 
for  the  purposes*  of  this  application  that  the  Transvaal  was 
the  joint  domicile  of  marriage,  and  that  by  the  law  of  the 
domicile  the  parties  were  married  out  of  community,  the 
further  question  has  been  raised,  whether  on  the  subsequent 
removal  of  the  spouses  to  this  Colony,  the  wife  has  any 
right  to  prove  concurrently  with  other  creditors  on  her 
husband's  insolvency  in  this  Colony,  on  a  claim  to  which 
she  is  entitled  under  the  marriage  contract.  There  is  no 
question  here  as  to  the  ownership  of  property.  The  wife's 
claim  is  founded  on  a  promise  in  the  contract  that  in 
consideration  of  the  marriage  the  intended  husband  would 
transfer  to  the  intended  wife  furniture  to  the  value  of  £500, 
or  otherwise  hand  to  her  the  sum  of  £500,  for  the  purpose 
of  buying  such  furniture  for  herself.     It  is  contended  for 


326 

A^^  M  ^^®  trustees  that  the  wife's  claim  is  berred  by  the  provisions 
s«^«:  of  the  6th  section  of  the  Placaat  of  Charles  V^  of  4th  October, 
^JJJJ'jJ  1540 ;  though  this  section  of  the  Placaat  has  been  absolutely 
****™*^  and  without  qualification  repealed  in  this  Colony  by  the 
Ist  section  of  Act  No.  21,  1875.  Counsel  has  urged,  ap- 
parently in  all  seriousness,  that  this  repeal  applies  only  to 
cases  of  ante-nuptial  contracts  which  have  been  regri^tered 
under  that  Act,  and  has  maintained  that  it  was  so  decided 
in  Bernstein's  ease.  I  have  no  hesitation  in  saying  that  the 
judgment  in  Bernstein's  ease  neither  intended  to  decide,  nor 
did  it  decide,  any  such  question.  Act  No.  21,  1875,  dealt 
with  two  distinct  matters,  the  one  being  the  repeal  of  the 
Placaat,  and  the  other  the  registration  of  ante-nuptial  oon- 
traista  It  is  abundantly  clear  from  the  context  that  the 
solitary  sentence  in  the  Chief  Justice's  judgment  relied 
upon  by  counsel,  viz.,  "  That  Act  applies  only  to  contracts 
executed  in  this  Colony  or  (if  executed  elsewhere)  by 
persons  domiciled  in  this  Colony,"  referred  not  to  the  repeal 
of  the  Placaat,  but  to  the  question  of  registration.  The 
question  then  to  be  decided  was,  whether,  in  the  case  of 
spouses  who  were  not  domiciled  in  this  Colony,  and  who 
were  married  in  another  country  without  community  of 
goods,  the  wife  was  entitled  upon  the  insolvency  of  her 
husband  in  this  Colony  to  claim  goods  proved  to  be  her 
'  separate  property,  although  no  instrument  in  the  nature  of 
an  ante-nuptial  contract  had  been  registered  in  this  Colony. 
If  the  Placaat  could  have  been  relied  upon  at  all  in  that 
case,  it  would  have  helped  the  trustees  and  not  the  wife, 
yet  the  decision  was  in  favour  of  the  wife.  But  the  Placaat 
was  never  referred  to  or  considered  as  bearing  on  that  case. 
I  cannot  suppose  that  a  question  of  such  importance,  which 
did  not  come  up  for  decision,  and  which  was  never  raised  in 
argument,  was  intended  to  have  been  disposed  of  so  curtly, 
in  what  at  most  would  have  been  merely  an  obiter  dictum. 
The  leading  principle  of  law  affirmed  in  Bernstein  s  case^ 
and  one  which  has  been  frequently  recognised,  is,  that  the 
rights  of  spouses  fixed  by  the  law  of  the  domicile  of  the 
marriage  cannot  be  altered  or  lost  merely  by  a  subsequent 
change  of  domicile.  Any  claim  founded  on  rights  so  ac- 
quired must,  of  course,  not  conflict  with  the  rights  of  third 
persons  according  to  the  law  of  the  country  in  which  the 
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claim  is  afiserted.  The  emcursus  crediiorum  in  this  case  AiiTie. 
being  in  this  Colony,  the  lex  fori  must  decide  questions  of  ^f^.^- 
priority  or  competition  among  creditors.  Now  apart  from  -i^SSmm. 
the  Placaat  no  authorities  have  been  cited  to  show  that  the  Boaman. 
wife's  legal  claims  must  be  postponed  to  those  of  other 
creditors.  The  decision  of  the  Privy  Council  in  ThtirhiMm 
^  s.  Steward  (L.  R.,  3  P.  C.  Ap.,  478),  is  instructive  on  the 
law  of  this  Colony  on  this  point.  In  that  case  it  was  held 
that  a  promise  in  a  settlement  made  in  England,  the  then 
domicile  of  the  spouses,  not  registered  here,  to  pay  money 
fo  r  the  benefit  of  the  children  which  might  be  born  of  the 
marriage  gave  rise  to  a  claim  against  the  husband's  insolvent 
estate,  which  was  provable  in  this  Colony,  concurrently  with 
creditor's  claims ;  while  the  promise  in  the  same  contract  to 
pay  money  to  the  wife  was  held  to  be  postponed,  and  this 
solely  in  consequence  of  the  Placaat  which  was  then  law  in 
this  Colony.  Now  that  the  Placaat  has  been  abrogated,  the 
groimd  of  the  distinction  drawn  in  Thurbum  vs.  Steward 
falls  away.  It  follows  that  on  this  application,  as  it  stands, 
the  trustees  have  not  shown  themselves  entitled  to  the  order 
prayed.  As  already  stated,  it  may  be  possible  for  the 
trustees  to  show  good  grounds  for  expunging  the  wife's 
proof  of  debt,  and  if  so,  they  ought  not  to  be  precluded  from 
doing  so.  Leave  will  therefore  be  reserved  to  them,  if  so 
advised,  to  establish  by  action  any  facts  which  they  may 
consider  would  justify  their  application.  If  such  an  action 
is  brought  before  the  end  of  next  term,  the  costs  of  this 
application  will  abide  the  result.  If  no  action  is  instituted 
before  then,  this  application  will  be  taken  to  be  refused,  with 
costs. 

Maasdoep,  J.,  said  :  Upon  the  evidence  before  the 
Court  at  present  I  can  come  to  no  other  conclusion  than 
that  when  the  ante-nuptial  contract  was  executed  the 
insolvent  and  his  wife  were  domiciled  in  the  Transvaal. 
However,  it  seems  to  me  unnecessary  for  the  purposes  of 
this  case  to  inquire  what  the  law  of  the  Transvaal  is,  beyond 
ascertaining  whether  by  an  ante-nuptial  contract  a  debt  can 
there  be  contracted  by  the  husband  in  favour  of  the  wife. 
If  so  the  liability  of  the  husband  under  the  ante-nuptial 
contract  would  follow  him  into  the  Colony,  notwithstanding 
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im.       the  non-registration  of  the  contract  here.    That  soch  debt 

AuiF.  26. 

sei^  e!      can  be  contracted    in   the  Transvaal  seems  indisputable, 
BoBmui's     whether  the  6th  section  of  the  Placaat  in  question  is  in  force 

Trustees  vf.  *■ 

BomMi.  there  or  not.  If  the  Placaat  is  in  force  there  its  effect  is 
not  to  destroy  the  debt,  but  to  postpone  payment  of  it  until 
the  other  creditors  have  been  satisfied.  That  is  to  say, 
preference  would  in  that  case  be  then  giyen  to  the  claims 
of  the  other  creditors  above  that  of  the  wife.  But  the 
weight  of  authority  is  in  favour  of  the  view  that  where  a 
conflict  exists  between  the  laws  of  different  countries  in  this 
respect,  the  question  of  preference  must  be  decided  by  the 
law  of  the  country  where  the  insolvent  is  domiciled  at  the 
time  of  his  insolvency,  where  his  estate  is  administered,  and 
where  the  property  to  be  administered  is  situated.  The 
Placaat  having  been  repealed  in  the  Colony,  the  wife's  debt 
is  no  longer  postponed  to  that  of  the  other  creditors,  and 
she  must  be  allowed  to  prove  such  debt  as  one  of  the  con- 
current creditors  in  the  insolvent  estate  of  her  husband. 
However,  I  agree  that  an  opportunity  should  be  given  to 
the  applicants  to  produce  further  evidence,  if  they  arc  in  a 
position  to  do  so,  to  prove  that  at  the  time  the  ante-nuptial 
contract  was  executed  the  domicile  of  the  respondent  and 
her  husband  was  not  in  the  Transvaal. 

Solomon,  J.,  concurred.  He  remarked  that  he  should 
have  liked  in  that  case  to  have  availed  himself  of  the 
provisions  of  the  Bule  of  the  Court,  which  would  have 
enabled  them  to  have  had  witnesses  examined  to  determine 
the  question  of  domicile. 

Application  refused  accordingly,  with  costs. 

CAppHcants'  Attorney,  Tbolup.  1 

Respondent's  Attorneys,  '1*bedooli>,  McInttre  k  Bisset.J 
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QUEEH  VB.  KeLAMAN. 

Crime — Administering  Poison  with  intent  to  do  Orievom 

Bodily  Harm. 

Administering  poison  with  intent  to  do  grievous  hodily  harm 
is  a  crime  by  the  lavrof  this  Colony. 

Argument  on  a  point  of  law  reserved  for  the  consideration        1897. 

Anff .  26. 

of  the  Court  of  Appeal  in  criminal  cases,  under  sect.  34  — ^  ' 
of  Act  35  of  1896.  At  the  July  Criminal  Sessions  of  the  ••.  KeSSan. 
Supreme  Court,  held  before  Maasdorp,  J.,  JDora  Kelaman 
was  charged  upon  the  following  indictment: — **That  Dora 
Kelaman,  a  servant,  residing  at  Claasenbosch,  in  the  district 
of  Wynberg,  is  guilty  of  the  crime  of  administering  poison 
with  intent  to  do  grievous  hodily  harm: — ^In  that  upon  or 
about  the  twentieth  day  of  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-seven,  and  at  Claasen- 
bosch aforesaid,  the  said  Dora  Eelaman  did  wrongfully,  unlaw- 
fully, and  maliciously  administer  to  Eatherine  Wilhelmina 
Versfeld,  the  wife  of  John  Versfeld,  a  farmer,  there  residing, 
a  certain  quantity  of  a  certain  deadly  poison  called  carbolic 
acid,  with  intent  then  and  there  and  thereby  to  do  her  some 
grievous  bodily  harm." 

At  the  trial  the  accused  pleaded  that  she  had  administered 
the  poison  with  the  intention  of  making  her  mistress  ill,  and 
that  plea  was  taken  by  the  Court  as  one  of  "  guilty," 

Buchanan,  for  accused,  then  excepted  to  the  indictment 
on  the  ground  that  it  disclosed  no  crime  known  to  the  law 
of  the  Colony, 

[Maasdobp,  J. :  Can  you  raise  that  point  now  that  accused 
has  pleaded  guilty  ?] 

BucJuma/n:  I  should  have  raised  it  earlier,  but  that  I 
expected  a  plea  of  "not  guilty."  However,  if  the  charge 
discloses  no  crime,  prisoner  cannot  make  it  one  by  pleading 
to  it,  and  so  the  point  may  be  raised  even  now  in  arrest  of 
judgment. 

After  further  argument,  Maasdorp,  J.,  overruled  the 
exception,  and  sentenced  prisoner  to  four  years'  imprisonment 
with  hard  labour.    The  presiding  judge  reserved  for  the 
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aIi^  26  decision  of  the  Court  of  Appeal,  the  question  whether  the 
,r—  indictment  disclosed  a  crime  known  to  Cape  law.  The  iSacts 
w.  Keiuaan.  Qf  ^q  (j^so  showed  that  Dora  Kelaman,  a  young  girl,  had 
been  the  servant  of  Mrs,  Versfeld  for  the  last  four  years,  that 
in  Mr.  Versfeld's  dressing-room  was  kept  a  bottle  of  vafo- 
cresoUne,  labelled  "  poison,"  and  containing  crude  carbolic  acid 
mixed  with  tar  oil.  Accused  put  some  of  this  into  a  bottle 
half  filled  with  whisky,  which  Mrs.  Versfeld  was  in  the 
habit  of  taking  for  medicinal  purposes.  Mrs.  Versfeld  one 
day  poured  some  of  the  whisky  into  a  glass,  mixed  it  with 
soda,  and  drank  about  half  of  it,  when  her  husband  smelb'ng 
the  carbolic  took  the  glass  out  of  her  hands.  Dr.  Hahn, 
chemical  expert,  stated  that  the  vapo-cresoline  bottle  con- 
tained 72  per  cent,  of  carbolic  acid ;  that  the  whisky 
remaining  in  the  bottle  contained  42  grains  of  a^-id,  and 
that  the  mixture  of  whisky  and  soda  which  was  in  the 
glass  and  not  drunk  by  Mrs.  Versfeld  contained  13J  grains 
of  carbolic  acid,  of  which  acid  a  fatal  dose  was  usnally 
60  grains  to  half  an  ounce,  but  less  would  cause  serious 
bodily  injury.  Mrs.  Versfeld  was  rather  sick  after  taking 
the  mixture,  but  when  Dr.  Moltono  saw  her  four  hourn 
afterwards,  she  had  apparently  recovered.  She  complained 
of  a  burning  sensation  in  the  mouth,  but  there  were  no 
excoriations  or  marks  of  burning. 

At  the  trial  Maasdobp,  J.,  in  giving  judgment,  said  that 
prisoner  in  this  case  was  charged  with  administering  poison 
with  intent  to  do  grievous  bodily  harm.  Exception  was 
taken  that  the  indictment  did  not  disclose  a  crime  known 
to  our  law.  He  himself  had  no  doubt  that  it  was  a  crime 
under  our  law,  and  the  only  question  that  arose  in  his  mind 
was  whether  the  indictment  set  forth  the  crime  under  the 
category  and  under  the  designation  in  which  it  ought  to  be 
drawn.  It  was  considered  necessary  that  a  crime  should  be 
designated  under  the  certain  appellation  under  which  it  fell ; 
and  he  thought  the  question  arose  whether  it  ought  not  to 
have  fallen  under  some  designation  in  our  law.  He  thougiit, 
however,  there  could  be  no  doubt  that  doing  anything  by 
which  grievous  bodily  harm  was  caused  to  a  person  was 
always  treated  as  a  criminal  offence  under  our  law.  The 
mode  in  which  the  attempt  was  made  might  differ,  but 
under  this  would  certainly  fall  administering  poison.    As 
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far  as  the  aathorities  cited  by  Jfr.  Bndunum  went  they  all  >»>• 
referred  to  the  crime  of  intending  to  kill,  and  there  the  ^^ 
description  is  given  of  the  conditions  under  which  such  a  w.2eUmwi- 
'Crime  might  be  committed ;  but  it  did  not  follow  that  when 
poison  was  administered  with  intent  to  deprive  a  person 
of  health  this  did  not  constitute  an  o£fence.  That  was 
flufiBcieut  to  constitute  an  offence ;  and  when  they  came  to 
the  practice  of  our  Courts  they  found  that  this  o£fence  had 
been  treated  as  one  known  to  our  law.  No  previous  excep- 
tion bad  been  taken,  and  he  was  of  opinion  tliat  such  an 
exception,  if  taken,  would  always  faiL  .He  thought,  there- 
fore, the  charge  was  correctly  set  forth  in  the  iudictment 
He  therefore  held  that,  having  no  doubt  in  the  matter  at  all» 
the  crime  was  disclosed  by  the  indictment.  The  exception 
must  be  overruled,  and  the  judgment  must  not  be  arrested 
in  this  casa 

Buchanan  applied  that  the  point  might  be  allowed  to  be 
argued  before  the  Supreme  Court  on  appeaL 

The  application  was  granted. 

The  point  accordingly  came  up  for  ai^ument  this  day 
(August  26th). 

Bucha/nmi  for  accused :  Though  murder  by  means  of 
poisoning,  or  its  attempt,  is  a  crime  known  to  our  law,  the 
crime  here  charged  is  not.  Administering  poison  with 
intent  to  do  grievous  bodily  harm  is  not  a  crime  by  English 
Common  Law,  highly  developed  as  it  is :  Taylor  on  Medical 
Jwri9prudence  (vol.  i.,  p.  134  of  4th  edition).  This  omission 
was  remedied  by  24  &  25  Viet,  c.  100,  sects.  23-25. 
Formerly  in  England  an  attempt  was  made  to  charge 
accused  with  assault,  but  this  was  finally  overruled  by 
JB.  vs.  Eansm  (2  C.  &  K.  p.  912 ;  4  Cox,  C.  C.  138). 

Under  Roman  law  there  was  crime  of  venefidum^  i.e. 
killing  by  poison.  The  Digest  (48.  8.  3.)  in  dealing  with  the 
Lex  Julia  de  vicariis  et  venefidis,  says  that  veneficivm  is  the 
giving  poison  for  the  purpose  of  killing  a  person  (hamini$ 
neeandi  causa\  Instit.  (4.  18.  5.);  HtMUer^s  Boman  Law 
(pp.  1062  and  1069).  So  also  by  Boman  Dutch  law: 
Voet  (48.  8  14,),  who  speaks  only  of  killing  and  attempted 
killing  by  poison.  Carpzovius  Prae.  Nov.  Sac,  Ber.  Crim. 
(Ft  I.  Qusest.  20,  s.  1,  and  Quaest.  21,  ss.  1  and  14).  Van 
Leemo,    Gem,    For.  (Pt.   1,  bk,  5,  ch.    15,  ss.   1   and  4). 
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1^7-  Section  4  shows  that  in  Germany  there  was  an  express 
^r^^  constitution  that  anyone  killing  a  person  or  injuring  him 
«t.  Keiaman.  jn  his  body  by  poison  is  punishable.  No  such  law  in 
Holland :  MoHh.  de  Crimin.  (  48.  5.  5,  ss.  1,  2  and  3). 
Van  der  Linden  in  his  Institutes  (II.  5.  11.  pp.  216-7  of  Jnta*s 
Translation)  does  say  that  in  veneficium  there  mnst  be  an 
intention  to  injure  a  person's  life  or  heaUh,  but  he  quotes 
Leyser's  Med.  ad  Pandec.  (voL  9,  spec.  609),  who  there  speaks 
only  of  murder  and  attempted  murder  by  poisoning.  Leyser 
was  at  must  a  Saxon  authority. 

It  is  said  there  have  been  many  similar  previous  indict- 
ments unchallenged,  but  practice  cannot  create  a  crima 
Question  not  previously  raised.  The  fact  that  Native 
Territories  Penal  Code  (Act  24;of  1886),  §§  151-2,  makes  this 
a  crime  there,  is  in  favour  of  accused.  The  sections  are 
clearly  copied  from  24  and  25  Vicr.,  c.  100,  §§  23-5. 

Again  it  is  argued  that  ^'essence  of  the  offence  is  the 
doing  grievous  bodily  harm"  and  that  it  does  not  matter 
what  the  agency  employed  is.  Doing  grievous  bodily  harm 
is  not  in  itself  a  (*rime,  unless  it  is  an  assault,  but  this  is  not : 
B.  vs.  Hanson  (supra).  It  does  not  come  under  injuries 
which  means  contumelious  injury  or  insult.  There  is 
nothing  corresponding  to  crime  of  *  ^^  malicious  injury  to 
property,"  in  respect  to  a  person,  unless  it  is  an  assault. 
Further,  crime  charged  is  **  administering  poison  with  intent 
to  do  grievous  bodily  harm,"  and  not  ^  doing  grievous 
bodily  harm  "  by  means  of  poison.  So  it  is  chcurged  under 
wrong  designation.  In  some  cases  doing  bodily  harm  by 
some  agencies  is  not  a  crime,  e.g.  (a)  by  starvation,  though 
killing  by  starvation  is  a  crime ;  (6)  injury  by  spring  guns. 
See  Wootton  vs.  Dawkms  (2  C.  B.  N.S.  412). 

Sheily  for  Crown :  This  is  only  one  of  a  number  of  similar 
indictments  upon  which  there  have  been  frequent  convictions 
which  have  been  unchallenged.  The  essence  of  the  offence 
is,  the  doing  grievous  bodily  harm  by  means  of  poison. 
Most  of  the  authorities  speak  only  of  poisoning  neeandi  caitso. 

[Solomon,  J. :  Then  why  not  have  charged  this  ?] 

The  facts  show  that  the  whole  quantity  of  poison  in  tlie 
whisky  did  not  amount  to  a  fatal  dose,  but  the  little  taken 
caused  great  bodily  suffering.  It  is  absurd  to  suppose 
that  poisoning  with  intent  to  kill  was  the  only  crime  known 
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to  Roman  Dutch  law  in  connection  with  poisoning.     See      ^^i^ 
Q.  vs.  Kaplan  (10  Jota  259)  as  to  the  practice  in  criminal       ^^ 
cases  where  the  Boman  Dutch  law  is  vague.     Van  der   wk^«i«>»«»- 
linden  (II.  5.  15)  speaks  of  the  infliction  of  wounds  and 
injuries  being  a  crime,  and  so  it  is  here,  only  the  agency  is 
poison.     JR.  vs.  Hermah  (13  Cox,  0.  C.  p.  547)  as  to  when 
poison  is  administered.    The  Native  Territories  Penal  Code, 
sect.  152,  is  drawn  on  the  basis  of  Koman  Dutch  law  and 
the  law  of  the  Colony. 

Btu:hanan,  in  reply :  Q.  vs.  Kaplan  {mpra)  is  in  accused's 
favour.  If  a  crime  at  all,  it  should  have  been  charged  as 
^' Doing  grievous  bodily  harm  by  means  of  administering 
poison."  Administering  poison  may  be  entirely  innocent,  e,g. 
in  case  of  physicians,  etc  Injuries  referred  to  by  Van  der 
Linden  (II.  5. 15),  are  those  done  corpore  carport^  or  by  means 
of  knife,  stick,  etc ,  which  a^e  included  under  ^  assault,"  while 
this  crime  is  not.    B,  vs.  Hanson  {tmpra). 

Buchanan,  Acting  G.J. :  At  the  last  Criminal  Sessions, 
Dora  Eelaman  was  charged  with  the  crime  of  administering 
poison  with  intent  to  do  grievous  bodily  harm.  Exception 
was  taken  to  the  indictment  that  it  did  not  disclose  a  crime 
known  to  our  law.  The  Presiding  Judge  overruled  the 
exception,  and  I  have  no  doubt  that  his  ruling  was  correct. 
Prisoner's  counsel  admits  that  the  administering  poison  with 
intent  to  kill  is  a  crime,  but  not  otherwise  unless  made  a 
crime  by  enactment.  The  essence  of  the  offence  is  the 
wrongful  and  unlawful  administering  of  poison;  whether 
the  intent  be  to  kill  or  to  do  grievous  bodily  harm  is  matter 
of  aggravation.  Mr.  Shell  has  shown  from  the  records  of 
this  Court,  that  in  drawing  the  indictment  in  its  present 
form  precedent  has  been  followed,  and  in  my  opinion  in  this 
instance  we  should  not  depart  from  the  long-established 
practice  of  the  Court.  The  conviction  will  therefore  be 
sustained. 

Maasdorp,  J. :  I  have  nothing  to  add  to  my  remarks  at 
the  triaL 

Solomon,  J. :  It  has  been  pointed  out  that  the  Boman 
Dutch  authorities  who  speak  of  the  administration  of  poison 
OH  a  criminal  oiTenC'C,  all  speak  of  poisoning  ihecandi  causay 
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Awl'k  ^°^  ^  ^  "^  think  that  it  follows  that  the  offence  of 
administering  poison  is  not  a  criniinal  offence  according  to 
Eoman  Dutch  law,  even  where  not  committed  neeandi  causes. 
I  think  it  may  be  fairly  said  to  come  within  the  category  of 
persoual  injuries  treated  of  by  Van  der  Linden  (IL  5. 15). 
There  is  nothing  in  Van  der  Linden*8  remarks  to  limit  them 
to  injuries  committed  corpore  eorpori,  as  argued  by  Mr. 
Buchanan.  Under  the  broad  description,  therefore,  of 
personal  injuries,  I  think  the  crime  charged  in  the  indict- 
ment is  a  crime  known  to  our  law. 

Point  reserved  answered  against  the  accused,  and  con* 
viction  accordingly  coufiroied. 

[Attorney  for  aoonsed,  TsvyAWT.] 


LiSOHTTY  VS.   WORCESTEB   MUNICIPALITY. 

EnroUed  Agent — Appeal^Beview—Act  No.  21,  1876. 

The  right  to  appM  against  a  conviction  in  a  criminal  case 
given  by  Act  No.  21,  1876,  is  not  taken  away  hy  the  fact 
that  the  ground  of  appeal  was  based  on  an  irregularity  at 
the  trial,  which  of  itself  would  justify  the  proceedings 
being  brought  under  review  [Solomon,  J,,  diss.l. 

A  Magistrate  is  not  justified  in  refusing  to  allow  an  accused 
person  to  be  defended  by  a  duly  enrolled  agent  of  this 
Court,  because  the  prosecution  was  at  the  instance  of  a 
Municipal  Council,  of  which  such  agent  was  a  member. 

* 

1897.  This  was  an  appeal  from  the  conviction  of  the  appellant 

^n^  i      by  the  Resident  Magistrate  of  Worcester.    The  appellant 

Linciitt^w.     was  charged  with  contravening  section  169  of  Act  45  of  1882, 

Manid^ity.  in  that  he  obstructed  a  Municipal  driver  io  the  execution  of 

his  duty.    He  pleaded  not  guilty,  and  Mr.   Winterbach 

appeared  on  his  behalf.    Mr.  Lindenberg,  the  Town  Clerk, 

thereupon  objected  to  Mr.  Winterbach  appearing,   on  the 

ground  that  he  was  a  member  of  the  Town  Council,  and  thus 

virtually  prosecutor  in  the  case.    The  objection  was  allowed, 

and  after  some  evidence  had   been  taken,  the    case   was 

poHtponed  iti  order  to  enable  the  appellant  to  secure  legal 
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Msistaiice.    A  farther  bearing  took  place  on  the  23r(i,  when      ^^-^ 
the  appellant  stated  that  he  had  been  unable  to  obtain  any        *«    ^ 
other  assistance.    There  were  at  the  time  seyeral  agents  in    ^^J^J^^^* 
Oourt  whom  he  might  have  employed*    He  handed  in  a  Monidpauty. 
written  document  stating  that  he  wished  to  have  the  facts 
recorded  referring  to  the  refusal  of  the  Magistrate  to  allow 
Winterbach  to  appear ;  also  that  it  would  cost  him  a  large 
sum  to  employ  another  agent,  and  that  he  could  not  defend 
himself  without  legal  assistance.    The  Magistrate  then  took 
the  evidence,  and  appellant  was  convicted  and  fined  ten 
shillings. 

Searle,  Q.C,  for  the  respondents,  objected  that  this  case 
could  not  be  heard  on  appeal.  What  was  complained  of  was 
an  irregularity  of  procedure,  and  this  could  only  be  dealt 
with  by  a  review.  The  objection  was  not  a  technical  one, 
as  if  the  conviction  was  quashed  on  review,  the  accused 
could  be  tried  again,  but  if  reversed  on  appeal  he  could  not. 
The  refusing  to  allow  an  agent  to  appear  would  not  be 
sufficient  to  support  a  review.  There  was  no  prejudice  to 
accused  (Barnard  vs.  Mason  2  Juta,  95 ;  Qfieen  vs.  Sampson, 
8  Juta,  229 ;  Queen  vs.  Taylor,  9  Juta,  382 ;  Begiihd  vs. 
Erfurt,  12  S.  C.  K.  427 ;  OaUb  a/nd  Frazer  vs.  Oreenshields, 
13  S.  C.  R.  466). 

MoUenOy  for  the  appellant,  claimetl  the  right  to  appeal 
under  ihe  4th  section  of  Act  No.  21,  1876.  There  might 
also  be  a  review  under  the  Ordinance,  but  that  did  not 
deprive  an  accused  person  of  his  other  rights.  The  case  of 
Barnard  vh.  Mason  was  altogether  different.  Here  the 
accused  being  a  foreigner,  and  ignorant  of  procedure,  was 
distinctly  prejudiced  by  the  absence  of  legal  assistance,  as 
he  was  unable  to  cross-examine  the  witnesses  for  the  pro- 
secution (Brown  vs.  Hudson,  Buch.  S.C.  Rep.,  1869, 170). 

BucHAKAK,  Acting  G. J.,  said :  The  appellant  was  charged 
before  the  Resident  Magistrate  of  Worcester  with  con- 
travening section  169  of  Act  45  of  J882.  At  the  trial  a 
duly  qualified  and  enrolled  law-agent  appeared  for  the 
accused.  The  Town  Clerk,  who  appeared  to  prosecute  on 
behalf  of  the  Municipality,  objected  to  the  agent  appearing 
for  the  accused,  on  the  ground  that  he  was  a  member  of  the 
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^^\  Town  CoQDcil,  and  thus  virtually  prosecutor  in  the  ctse: 
**  ^'  That  objection  the  Magistrate  sustained,  and  that  ruling 
^^^JJ^;  of  the  Magistrate  was  now  appealed  against .  In  the  opinion 
Muidpauty.  ^f  ^he  Court  the  objection  taken  up  by  the  Town  Clerk  to 
the  agent  appearing  for  the  prisoner  was  improperly 
sustained  by  the  Magistrate.  The  prisoner  had  a  perfect 
right  to  be  defended,  and  it  was  ridiculous  to  say  that 
because  the  agent  happened  to  be  a  Town  Councillor  he 
therefore  could  not  exercise  his  professional  functions  on 
behalf  of  a  client  The  Magistrate  was  wrong  in  thus  not 
allowing  the  accused  to  be  defended  by  the  agent  selected 
by  him,  and  as  the  accused  was  an  ignorant  man,  and 
unable  to  cross-examine  witnesses  or  to  produce  evidence  on 
his  own  behalf,  he  was  materially  prejudiced  in  his  trial,  and 
being  so  prejudiced  by  the  improper  ruling  of  the  Magistrate, 
the  conviction  must  be  quashed.  A  technical  objection  has 
been  raised  by  Mr.  Searle  that  the  proceedings  were  im- 
properly brought  before  the  Court;  that  they  should  not 
have  been  brought  before  the  Court  by  way  of  appeal,  but 
by  way  of  review.  The  Act  21  of  1876  distinctly  gives 
every  person  convicted  by  a  Magistrate  the  right  to  appeal 
against  his  conviction,  provided  that  he  noted  his  appeal 
within  four  days.  This  appeal  has  been  duly  noted,  and 
is  against  an  erroneous  decision  of  the  Magistrate,  which 
erroneous  decision  appears  on  the  record.  It  is  not  necessary, 
as  it  sometimes  happens  where  cases  are  brought  in  review, 
to  have  the  alleged  irregularity  proved  aliunde.  It  may  be 
that  the  Magistrate's  decision,  besides  being  erroneous,  also 
amounts  to  such  gross  irregularity  as  might  give  a  right  of 
review  as  well.  But  the  fact  of  the  appellant's  having  two 
strings  to  his  bow  does  not  take  away  the  right  of  appeal 
given  him  by  law.  The  conviction,  having  been  improperly 
obtained,  must  be  quashed. 

Maasdorp,  J.,  said :  During  the  hearing  of  this  case  in 
the  Court  of  the  Resident  Magistrate  an  objection  was  taken 
on  behalf  of  the  prosecutor,  in  respect  of  a  matter  which 
materially  affected  the  defence  of  the  accused.  The  objec- 
tion raised,  and  the  finding  of  the  Magistrate  upon  it,  appear 
upon  the  record.  It  is  now  admitted  for  the  respondeat 
that  the  finding  of  thp  Magistrate  was  wrong  in  law,  but  it 
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is  contended  that  the  question  involved  should  be  raised  in      a^S\ 
this  Court  by  way  of  review,  and  not  of  appeal    No  ruling        *'    '• 
of  this  Court  has  been  referred  to  directly  supporting  this    ^^f^^^' 
contention,  but  it  was  argued  that  if  the  decision  of  the  Miinioii»utf. 
Magistrate  was  wrong  it  constituted  an  irregularity,  and 
formed  one  of  the  grounds  upon  which,  under  Ordinance  40 
of  1828,  the  proceedings  may  be  brought  under  review. 
That  may  be  so,  but  it  does  not  follow  that  what  is  a  ground 
of  review  is  not  also  a  ground  of  appeal.    I  am  of  opinion 
that  some  of  the  grounds  of  review  given  in  the  Ordinance 
are  clearly  also  matters  which  may  be  raised  on  appeal,  but 
they  are  provided  for  in  the  Ordinance  to  meet  cases  in 
which  for  special  reasons  no  right  of  appeal  exists.    The 
record  in  this  ease  contains  all  that  is  necessary  for  the 
decision  of  the  point  raised,  and  I  can  see  no  reason  why 
the  Court  should  not  deal  with  it  on  appeal.    The  conviction 
must  be  quashed. 

SoLOMONy  J.,  said:  I  quite  concur  in  finding  that  the 
ruling  of  the  Magistrate  was  wrong  on  the  merits.  As  to 
the  objection  raised  by  Mr.  Searley  I  do  not  see  much  object 
in  it,  because  even  if  the  Court  upheld  it,  the  appellant 
could  still  take  ont  a  summons  for  review  under  Rule  190 ; 
but,  at  the  same  time,  I  think  it  is  a  good  objection.  A 
distinction  has  always  been  drawn  between  an  appeal  and 
a  review  of  criminal  cases  in  the  Magistrate's  Court,  and  the 
distinction  has  been  recognised  in  Acts  of  Parliament  In 
my  opinion  the  distinction  is,  that  an  appeal  lies  upon  the 
merits  of  a  ease,  whilst  a  review  is  upon  some  irregularity 
in  the  proceedings.  It  is  said  that  Act  21  of  1876  does  not 
limit  the  right  of  appeal ;  that  is  so,  but  it  does  not  seem  to 
me  that  Act  21  of  1876  affects  the  case.  Then  it  is  said 
that  the  real  distinction  is  that  in  an  appeal  the  irregularity 
must  appear  on  the  face  of  the  record.  But  I  cannot  find 
that  any  such  distinction  has  been  drawn  in  the  practice  of 
the  Court.  In  all  cases  of  this  kind  the  proceedings  have 
been  by  way  of  review.  That  course  was  followed  in  several 
cases,  for  instance  in  Regina  vs.  Erfvrt  (12  S.  C.  B.  427). 
That  case  recognises  the  principle  that  though  an  appeal 
will  not  lie,  still  a  review  may  be  allowed.  So  also  in 
Odbb  and  Frazer  vs.  Greenshidds  (13  S.  C.  R  466),  in  which 
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Se^^'i       ^^^^^  ^^^  Chief  Justice  said :    **  If  there  had  been  gross 
:_^      irregularity  in  the  proceedings  the  proper  course  would 
^wSwStSr     ^^®  ^'^  ^^  bring  the  case  in  review  on  that  ground*    The 
MsnidiMUtr.  appeal  is  upon  the  merits,  and  with  the  eyidence  before  the 
Magistrate  he  was  bound  to  give  jadgment  for  the  plaintiiT/' 
It   appears   to    me  that  that   practice  has  always   been 
recognised.    The  distinction  appears  to  me  to  be  an   im- 
portant one,  because  the  Court  has  larger  powers  in  the 
ease  of  an  appeal  than  in  the  case  of  review.    I  am  of 
opinion  on  these  grounds  that  the  objection  is  a  good  ona 

Appeal  allowed,  and  conviction  quashed  accordingly. 

rAppellMit'8  Attorney.  Vah  der  Btl.  1 

RespoodeDt's  Attorneys*  Vah  Ztl  k  BuiBsnoit.  J 


Blackburn  vs.  Mitchell. 
Salvage — Agreement — Dwess. 


A  shipy  while  lying  in  Table  Bay,  through  stress  of  weather^ 
parted  both  anchorSy  and  grounded  near  ihe  beach.  The 
wind  was  rising,  a/nd  the  ship  was  in  a  position  of 
increasing  peril.  The  captain  of  a  tug  came  to  the 
ships  assistance^  but  refused  aid  unless  the  master  agreed 
to  pay  £2000.  The  master  protested,  but  the  captain  of 
the  tug  threatened  to  leave  vmless  a  dean  contract  was 
signed.  The  master  ultimately  signed  an  unconditional 
promise  to  pay  the  amount,  saying  at  the  time  that  though 
he  did  so  the  money  would  never  be  paid.  With  the 
assistance  of  another  tug  which  was  acting  in  concert  with 
the  first  tug,  the  ship  was  towed  off  and  taken  to  a  place 
of  safety.  The  Court  refused  to  enforce  the  written 
agreement,  and  awarded  the  salvors  £1000  as  a  fair  and 
reasonable  reward  for  their  services,  being  not  more  than 
one-fifth  of  the  value  of  the  salved  vessel,  her  cargo  and 
freight, 

189Y.  The  declaration  set  forth  that  the  ship  British  Empire,  of 

—        which  Mitchell  was  master,  arrived  in  Table  Bay  on  or  about 

Mitcheu.      the  23rd  July,  1897,  with  a  cargo  of  coals,  and  on  that  day, 
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while  riding  in  the  Bay,  her  cable  parted  and  she  drifted  on  iw»-^ 

to  the  beach,  where  she  lay  stranded  and  in  peril.    That  the  ^   — ^  ^ 

said  Mitchell,  representing  the  owners  of  the  ship,  on  the  AJiteheu. 
said  day  entered  into  the  following  contract  with  the  plaintiff, 
viz: — 

"Table  Bay,  Jwm  23r(f,  1897. 
"  £2000. 

•*  On  demand  please  pay  to  the  order  of  A.  L.  Blackburn,  owner  of 
the  steam-tug  John  Faterson^  the  sum  of  Two  Thousand  Pounds  sterling, 
for  services  readered  to  ship  British  Empire^  towing  from  beach  to  safe 
anchorage,  and  gave  anchor  and  warp. 

"  (Signed)  J.  MrrcHBLL. 

"  Master  of  British  Empire, 
"  To  Messrs. .*» 

That  the  said  contract  was  negotiated  on  behalf  of  the 
plaintiff  by  the  captain  of  the  tng.  That  it  was  by  the 
said  contract  agreed  that  the  plaintiff  should  cause  the  ship 
to  be  towed  from  the  beach  to  a  safe  anchorage  and  should 
give  requisite  anchor  and  warp.  That  the  plaintiff  duly 
caused  the  said  ship  to  be  towed  from  the  beach  aforesaid  to 
a  safe  anchorage,  and  gave  the  requisite  anchor  and  warp. 
That  notwithstanding  the  performance  of  all  necessary  con- 
ditions and  lapse  of  all  necessary  times,  the  defendant  refused 
to  pay  the  said  sum  of  £2000.  In  the  alternative  the 
plaintiff  said  that  if  the  Court  should  hold  the  said  contract 
to  be  not  binding  on  the  defendant,  then  that  the  sum  of 
£2000  was  a  fair  and  reasonable  remuneration  for  the 
salvage  service  rendered,  and  for  the  supply  of  the  anchor 
and  warp  as  aforesaid.  Wherefore  the  plaintiff  prayed 
judgment,  with  costs. 

The  defendant  pleaded  that  on  the  evening  of  the 
23rd  July  the  tug  John  Paterson  came  to  the  assistance 
of  the  British  Empire  in  answer  to  signals  from  the  said 
ship,  but  the  captain  of  the  tug  refused  to  render  any 
assistance  unless  the  document  set  forth  in  the  declaration 
was  signed  by  the  defendant ;  and  that  the  defendant  signed 
the  said  document  under  compulsion  and  protested  at  the 
time  of  so  signing,  but  the  captain  of  the  tug  would  not 
allow  the  protest  to  be  recorded,  and  threatened  to  leave  the 
ship  without  assistance  unless  the  document  was  signed, 
the  ship  at  the  time  being  in  urgent  need  of  assistance  to 
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i^t.  move  her  from  the  position  to  which  she  had  drifted.  That 
Biw^boni  ff,  ^^^  defeudant  had  always  been  ready  and  willing,  and  had 
Mitoheu.  oflFered,  to  have  the  amount  to  be  paid  for  the  services 
rendered  settled  by  arbitration,  but  the  plaintiff  refused 
to  agree  thereto;  and  the  defendant  tendered  £500  as  a 
reasonable  remuneration  for  the  salvage  services  rendered 
by  plaintiff.  The  defendant  admitted  that  plaintiff's  tug 
towed  the  ship  from  the  beach  to  a  safe  anchorage,  and  gave 
requisite  anchor  and  warp,  but  denied  that  the  document 
sued  upon  was  a  lawful  contract ;  and  averred  that  £2000 
was  not  a  just  and  equitable  sum  for  the  services  rendered, 
but  that  the  sum  of  £500  already  tendered  was  a  fair  and 
reasonable  amount. 

The  replication  admitted  that  the  defendant  at  first 
desired  to  raise  a  protest  against  signing  the  contract  sued 
on,  but  that  on  the  captain  of  the  tug  refusing  to  perform 
services  under  a  contract  signed  under  protest,  the  defendant 
withdrew  his  protest  and  signed  without  protest 

In  rejoinder  the  defendant  denied  that  he  withdrew  his 
protest. 

At  the  trial  there  was  little  or  no  conflict  as  to  the  foots. 
The  ship  British  Empire,  with  her  cargo  and  freight,  was 
worth  at  the  lowest  estimate  over  £6000.  The  John 
Paterson  was  assisted  by  the  tug  Alert,  the  work  being  more 
than  either  tug  could  alone  accomplish.  The  owners  of  the 
tugs  made  common  cause,  and  it  was  admitted  that  the 
amount  recovered  in  this  action  would  cover  all  claims. 
The  tugs  were  worth  about  £12,000  to  £14,000,  and  incurred 
some,  but  no  very  great  risk.  The  captain  of  the  John 
Paterson  at  first  demanded  £4000  to  salve  the  vessel,  but 
after  protracted  negotiations  agreed  to  accept  £2000.  The 
defendant  protested  to  the  Port  Captain  against  the  charge, 
but  the  plaintiff  would  not  accept  the  document  unless 
signed  ''clean."  Defendant  then  said,  'TU  sign  the  bill, 
but  you  will  never  get  paid."  The  detain  of  the  tug 
threatened  to  leave  the  ship  unless  the  defendant  signed. 
The  warp  supplied  was  rendered  useless  for  further  service, 
and  a  new  warp  cost  £115.  The  weather  was  dirty  and 
dark,  and  wind  and  sea  were  rising.  Another  ship,  the 
Eildenhopey  parted  the  same  night,  but  was  brought  up  in 
time  by  an  anchor  run  to  her  by  another  tug,  for  which 
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seryioe  £500  was  paid.    Captain  Stephens,  the  Port  Captain,  se^^',. 

who  was  present  the  whole  time  the  assistance  was  being  g,^;;^  „ 

rendered,  estimated  £1000  as  a  fair  amount  to  be  paid  for  MitoHeU. 
salvage  in  this  case. 

Sehremer,  Q.G.  (with  hini  Oraham),  for  the  plaintiff, 
contended  that  the  contract  was  binding.  There  was  full 
time  allowed  for  negotiation,  and  there  was  not  in  law  any 
duress.  The  amount  agreed  upon  was  not  unjust  or  inequit- 
able (Maude  omd  Pollock^  Libr.  ed.,  p.  647;  AJeerUom 
vs.  Price,  7  Q.  B.  Div.,  129,  132;  The  United  Kingdom 
vs.  The  Syrian,  14  L.  T.,  833 ;  Fisher's  Dig.,  vol.  6, 1635). 

Searle,  Q.G.  (with  him  Benjamin),  urged  that  the  agree- 
ment could  not  stand.  It  was  made  on  compulsion,  and  the 
parties  were  not  on  equal  terms.  The  amount  claimed  was 
excessive,  and  the  tender  was  fair  and  reasonable.  Less 
dnress  was  necessary  to  set  aside  an  agreement  of  this  nature 
than  was  required  at  common  law.  {The  British  Empire, 
6  Jur.,  608 ;  The  Phawtam,  L.  R,  1  Adm.,  58 ;  the  Silesia, 

5  P.  Div.,  177  ;  the  Mark  Lane,  15  P.  Div.,  135 ;  the  BiaUo, 
P.  Div.,  1891,  p.  175 ;  the  Amerique,  6  L.  R.,  P.  G.,  p.  468 ; 
the  Waverley,  3  L.  R,  Ad.  and  Ex.,  p.  369;  the  Medina, 
2  P.  Div.,  5 ;  the  Leif,  12  S.  C.  Rep.,  p.  330 ;  the  Blairhoyle, 
12  S.  C.  Rep.,  p.  387 ;  Anderson  and  Murison  vs.  Druscovitch, 

6  Juta,  134.) 

Schreiner,  Q.C.,  in  reply,  cited  Hartje  vs.  MaasdyTc,  Buch. 
S.C.  Rep.,  1876,  p.  208;  Oeorgetta  Latorence  vs.  Calcutta, 
Buch.  8.  C.  Rep.,  1878,  p.  102. 

Buchanan,  Acting  C.J.,  said :  This  is  an  action  brought 
by  the  plaintiff,  the  owner  of  the  tug  John  Paterson,  to  recover 
the  sum  of  £2000  for  salvage  services  rendered  to  the  ship 
British  Empire.  The  claim  is  put  on  two  grounds,  first  that 
an  agreement  was  come  to  between  the  captain  of  the  ship 
and  the  captain  of  the  tug  to  pay  this  amount,  and  then, 
alternatively,  if  the  Court  held  that  the  agreement  could  not 
be  enforced,  that  the  amount  claimed  was  a  reasonable  sum 
to  award  for  the  services  rendered.  This  is  a  case  which,  by 
the  General  Law  Amendment  Act  of  1879,  is  governed  by 
the  law  of  England.  There  is  no  dispute  here  as  to  the 
nature  of  the  services  which  were  rendered.    It  is  admitted 
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g^'^  by  the  defendant  that  salvage  was  earned,  and  the  facts  show 
2,^^^^^^  that  the  requisites  of  salvage  were  present.  The  ship  was 
in  distress  and  in  great  danger,  the  assistanoe  stated  was 
rendered  by  the  plaintiff,  and  that  assistance  led  to  the 
safety  of  the  vessel  salved.  There  is  no  dispute  either  as  to 
the  fact  that  an  agreement  to  pay  the  sum  claimed  was  come 
to  before  any  services  were  rendered,  and  that  thb  agreement 
was  made  on  what  the  witnesses  called  the  *'  no  pay  no  cure  ** 
principle.  The  anthorities  which  have  been  cited,  however, 
show  that  by  English  law  a  salvage  agreement  will  not  be 
npheld  against  the  owners  of  the  vessel  saved,  where  it  is 
shown  to  be  exorbitant,  or  to  have  been  obtained  by  com-* 
pulsion  or  ftand,  or  is  manifestly  unjust  or  inequitable.  The 
English  Courts  reserve  to  themselves  the  right  to  control 
such  agreements,  having  regard  to  the  circumstances  of  each 
case.  As  was  said  by  Mr.  Justice  Butt,  in  the  Mark  Lane 
(15  Prob.  Div.,  137),  **  what  is  at  the  root  of  the  question  is 
this — where  it  is  found  that  a  wholly  unreasonable  price  has 
been  insisted  upon  by  the  salvor?,  and  an  agreement  incor- 
porating it  has  been  signed,  the  Court  looks  rather  to  the 
position  of  the  parties  than  to  the  reasonableness  or  unreason- 
ableness of  the  amount  Were  the  parties,  in  fact,  con- 
tracting on  equal  terms  ?  "  Even  looking  at  the  evidence  of 
the  captain  of  the  tug  alone,  in  this  case  I  am  of  opinion 
there  was  not  that  mutuality  and  free  consent  which  would 
entitle  the  plaintiff  to  claim  the  assistance  of  the  Court  to 
enforce  the  contract  set  up.  Indeed,  the  conclusion  might 
even  be  deduced  from  the  evidence  that  the  contract  was 
signed  under  protest,  a  verbal  protest  it  is  true,  and  not 
appearing  on  the  document,  but  a  protest  nevertheless. 
Captain  Hinman  said  that  when  the  captain  of  the  British 
Empire  saw  the  Port  Captain  he  said :  *^  I  protest  against 
this,"  and  Captain  Hinman  replied :  ''  I  won't  take  the  bill 
without  you  write  it  clean,  withont  any  protest  whatever." 
At  that  time  the  Berthing  Master  was  urging  on  the  parties, 
saying,  **  You  will  have  to  hurry  up  and  do  somethings  or 
you  will  never  get  this  ship  off,"  and  the  Port  Captain 
advised  the  master  to  sign  the  bill  and  fight  it  out  after.  The 
master  signed  the  bill,  saying,  *'  I'll  sign  the  bill,  but  yoa 
will  never  get  paid.*'  All  this  while  the  ship  was  bumping 
and    rolling    considerably.      Captain     Hinman    candidly 
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«ulmitted  that  he  threatened  to  leave  the   vessel  if  the      J***-. 

master  did  not  sign,  though  he  adds  that  of  course  he  ^^^^ 

would  not  have  done  so,  as  he  was  only  attemptmg  to  get     Mitoheu. 

as  much  as  he  could.     Under  these  circumstances  I  think 

we  are  justified  in  holding,  and  I  have  no  doubt  but  that  the 

English  Courts  would  not  hesitate  to  hold,  that  there  had 

been  duress  and  that  the  parties  were  not  contracting  on 

equal  terms.     Whether  the  amount  stated  in  the  contract  is 

manifestly  unjust  or  inequitable  depends  upon  what  the 

Court  is  of  opinion  would  be  a  just  and  equitable  amount  to 

award  to  the  salvors.    A  substantial  tender  has  been  made, 

and  in  these  cases  the  Court  always  encourages  such  tenders. 

Some  evidence  was  led  as  to  the  remuneration  paid  in  other 

case^,  but  as  each  case  depends  on  its  own  circumstances, 

such  evidence  cannot  be  relied  upon  in  this  case. 

Mr.  /Sear26  objected  to  the  evidence  given  as  to  the  JSiWen- 
hope,  but  the  evidence  was  held  admissible,  to  show  rather 
the  condition  of  the  weather,  on  the  very  night  in  question, 
than  as  a  guide  for  the  remuneration  to  be  paid.  In  this 
case  the  ship  and  cargo,  fully  of  the  value  of  £6000,  probably 
more,  were  in  a  position  of  great  peril  and  danger.  The 
ship  was  actually  aground,  and  it  was  a  dark  and  stormy 
night.  If  she  had  been  left  alone  she  would  have  been  in 
still  greater  peril,  for  the  weather,  instead  of  moderating,  got 
80  much  worse  that  the  next  day  it  was  found  impossible  to 
land  mails  and  passengers  from  the  mail  boat.  There  can 
be  little  doubt  that  in  the  rising  storm  the  ship  would  have 
either  injured  herself  by  bumping  or  been  so  embedded  in 
the  sand,  or  perhaps  both,  that  she  could  have  been  refloated,  • 

if  at  all,  only  at  great  expense.  The  captain  of  the  tug  kept 
on  negotiating  only  till  the  most  favourable  moment  arrived, 
and  then  got  the  ship  off  at  full  tide.  The  services  of  two 
tugs  were  necessarily  used,  as  the  John  Pateraan  alone  could 
not  have  succeeded  in  the  task.  It  is  common  cause  that 
the  remuneration  now  to  be  awarded  covers  the  assistance 
rendered  by  the  second  tug.  By  this  assistance  the  ship  was 
refloated  and  taken  to  a  position  of  safety.  There  was  some 
risk  run,  though  not  very  great.  In  arriving  at  a  decision 
as  to  what  is  a  fair  and  reasonable  ajnount  to  award,  we  have 
been  materially  assisted  by  the  evidence  of  Captain  Stephens. 
Captain  Stephens  occupies  an  oiScial  and  totally  independent 


344 

"•'•,       position.    He  is  a  man  of  considerable  experience  in  shipping 

Biackborntw.  J^^^^rSj  ^^^^  ^  One  on  whose  evidence  the  Court  can  rely. 
MitoheiL  2q  ^j^  in  ^  peculiarly  favourable  position  to  judge  of  the 
danger  run  and  of  the  services  rendered.  He  was  on  board 
the  ship  while  she  was  aground,  and  was  present  during  the 
whole  of  the  time  occupied  in  rescuing,  towing,  and  berthing 
the  vessel,  and  his  opinion  was  that  £1000  was  a  fair  and 
reasonable  amount  to  be  paid.  Captain  Stephens'  opinion 
fully  coincides  with  the  one  I  formed  from  hearing  the 
evidence.  The  amount  is  as  generous  as  the  circumstances 
require,  and  is  not  excessive,  considering  the  advantages 
gained  by  the  ship.  Judgment  will  therefore  be  entered  for 
this  amount.  As  to  costs,  I  see  no  reason  to  depart  from  the 
general  rule  that  when  a  tender  is  substantially  insufficient^ 
costs  should  follow  the  judgment. 

Maasdobp  and  Solomon,  JJ.,  concurred. 

Judgment  accordingly,  for  the  plaintiff,  for  £1000  and 
costs. 

[PlAintliTi  Attomoys,  Moore  h  Soif .  1 

Defendant's  Attorneys,  Van  Zyl  &  DuusnfNi.  J 


Begley  vs.  Denton  and  Thomas. 

Atictioneer — Conditions  of  Sale — Misrepresentation  by 

Achertisement, 

An  advertisement  addressed  to  hriehmakers  and  otJiers,  offering 
certain  land/or  sale,  stated  that  there  was  plenty  of  day 
and  stone  on  the  land  for  hu/Uding  purposes.  At  the 
auctiouy  whi4ih  was  not  held  on  the  spot,  conditions  of  sale 
were  read,  in  which  it  was  stated  that  the  land  was  sold 
as  it  stood;  hut  in  answer  to  a  question  from  an  in- 
tending purchaser,  the  auctioneer  annov/nced  thai  there 
was  day  on  the  gromtd  sufficient  for  about  twenty  kilns 
of  bricks.  Belying  on  these  representations,  the  defen- 
dants, who  were  u/nacquainted  with  the  land,  bought  the 
growndfor  a  brickfield.  As  a  fact,  the  quantity  of  day 
on  the  ground  was  so  sftndll  and  so  mixed  with  ston^iS 
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06  to  be  praeticaUff  useless  for  Jmekmakmg  purposes. 
The  land  had  been  used  as  a  qu4Ji/irry.  The  defendr 
amis  at  once  repudiated  the  purchase;  a/nd  on  being 
sued^  it  UHis  Held,  that  the  seller  uxis  not  entitled  to 
recover. 

Action  in  which  plaintiff  claimed  from  defendants  the        issr. 
sum  of  £184,  being  the  difference  between  £271,  the  price        m  io» 
of  certain  land   sold   by   plaintiff  to  defendants,  who  re-     Bo«>«y««. 

•^      •  Denton  and 

pudiated  the  sale,  and  £87,  the  price  for  which  the  said      Thomw. 
land  was,  in  accordance  with  the  conditions  of  sale,  subse- 
quently sold  to  one  Nettleship. 

Plaintiff,  in  his  declaration,  stated  that  in  June,  1897, 
he  sold  certain  land  by  public  auction  to  defendants  for 
£271,  the  sale  being  in  accordance  with  certain  written 
conditions  of  sale.  That  defendants  thereafter  repudiated 
the  purchase,  refusing  to  sign  the  conditions  of  sale,  to 
produce  the  necessary  sureties,  or  to  pay  the  purchase  price. 
That  plaintiff  subsequently,  as  he  was  entitled  to  do  under 
the  conditions  of  sale^  had  the  property  again  put  up  for 
sale  by  public  auction  on  10th  July  at  defendants'  risk, 
when  it  was  sold  for  £87  to  Nettleship. 

Plaintiff,  therefore,  claimed  the  difference  between  the 
£271  and  the  £87,  viz.,  £184,  with  interest  on  the  £271 
at  6  per  cent.,  from  the  date  of  the  previous  sale,  and  £10 
expenses  incurred  in  the  subsequent  sale. 

The  conditions  of  sale  annexed  described  the  situation 
of  the  property,  the  method  of  payment,  and  other  usual 
conditions,  and  after  saying  that  the  land  was  sold  '^  as  it  is," 
the  written  conditions  contained  a  stipulation  to  the  effect 
that  if  the  buyer  failed  to  produce  sureties  to  the  satisfetetion 
of  the  seller,  or  in  depositing  the  purchase  money,  the  pro- 
perty should  be  put  up  again  for  sale  at  the  expense  and 
risk  of  the  defaulter,  who  would  be  liable  for  any  loss  re- 
sulting from  such  resale. 

Defendants,  in  their  plea,  stated  that  on  the  11th  and 
12th  of  June,  plaintiff  caused  an  advertisement  to  be  in- 
serted in  the  Cape  Times,  describing  the  piece  of  ground 
as  "  with  plenty  of  clay  and  bluestone,  suitable  for  building 
purposes."  That  by  reason  of  this  advertisement,  and  re- 
lying on  the  allegation  it  contained,  defendants,  who  were 
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0^'^      brickmakers  and  bnilders^  attended  the  sale.    That  during 
2_J®'      the  progress  of  the  sale  the  auctioneer  stated  that  there  was 
Denfon  luod    *  suflScient  quantity  of  clay  on  the  ground  for  twenty  kilns 
^"***'**     of   bricks.      That    relying  upon  that  statement  and  the 
advertisement,  defendants  purchased  the  ground,  and  dis- 
covered thereafter  that  it  contained  no  clay,  but  was  portion 
of  an  old  and  disused  municipal  quarry.    That  the  repre- 
sentations by  the  auctioneer  and  in  the  advertisement  were 
false  and  fraudulent,  and  that  defendants  would  not  have 
purchased  but  for  them.    That  as  soon  as  they  discovered 
the  true  facts  as  to  the  nature  of  the  ground  they  repudiated 
the  sala     He  denied  that  they  were  liable  to  plaintiff  as 
alleged  in  the  declaration. 

Plaintiff,  in  his  replication,  denied  the  allegations  and 
conolnsions  of  defendants,  admitted  that  advertisements  were 
inserted  as  stated,  and  that  the  auctioneer  had  stated  that 
there  was  clay  in  the  laud,  but  denied  that  he  had  given  any 
guarantee  as  to  the  amount,  or  that  he  had  varied  the  con- 
ditions of  sale. 

The  first  advertisement  was  headed,  ''To  brickmakers^ 
builders,  and  contractors,"  and  second,  "To  builders  and 
others."  The  advertisement  further  stated  that  there  was 
"plenty  of  clay  and  bluestone  suitable  for  building  pur- 
poses," but  did  not  fix  the  amount  of  clay.  At  the  sale  the 
auctioneer,  after  reading  the  conditions  of  sale,  stated  as 
instructed  by  plaintiff,  who  was  also  present  at  the  sale^  that 
there  was  a  fine  view  fn>m  the  plot,  and  that  there  was 
plenty  of  limestone  and  clay  sufficient  to  make  twenty  kilns 
of  bricks. 

Defendants  had  not  previously  inspected  the  property, 
but  bought  the  land  without  seeing  it.  After  the  sale  they 
inspected  the  land  and  found  that  there  was  plenty  of  blue- 
stone  cropping  out  of  an  old  quarry  on  the  land,  but  that 
there  was  very  little  clay,  and  that  would  have  to  be  screened 
before  being  capable  of  use.  They  then  immediately  re- 
pudiated the  sale  and  refused  to  sign  the  conditfoos  of  sale. 
The  property  had  a  fine  view  and  was  very  suitable  for  a 
building  site,  for  which,  indeed,  the  second  purchaser, 
Nettlesbip,  bought  it  Defendants  said  they  understood 
from  the  auctioneer's  reading  of  the  conditions  that  his 
statement  as  to  there  being  clay  for  twenty  kilns  of  bricks 
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was  part  of  the  conditions  of  sale,  and  they  would  not  have  ^^J'^ 

pnrchased  if  they  had  known  there  was  no  clay,  as  they  -*  '"• 

meant  to  purchase  a  brickfield.  i^ln^and 


1  homas. 


SearUy  Q.C.  (with  him  Buchanan)^  for  plaintiff:  The  main 
points  are,  (1)  was  any  representation  made  at  the  salf»,  (2) 
and  if  so,  was  it  in  law  a  false  and  fraudulent  representation  ? 
The  plea  relies  on  the  advertisements  and  the  statement  as 
to  the  twenty  kilns  of  bricks.  The  advertisements  were  not^ 
under  the  circumstances,  a  representation  to  be  relied  on  to 
avoid  a  sale.  Facts  bear  out  the  advertisement.  The  con- 
ditions of  sale  were  read,  and  the  advertisements  contain  no 
fresh  condition  or  warranty.  The  statement  as  to  twenty 
kilns  of  bricks  was  mere  puffing  by  auctioneer,  and  not  a 
warranty  or  condition  of  sale.  It  was  made  after  cfmditions 
were  read,  and  could  not  reasonably  have  been  understood 
as  being  part  of  them.  It  was  no  warranty,  but  merely 
expression  of  an  opinion:  Addison  on,  Contracts  (p.  552, 
Libr.  Edition).  It  was  impossible  to  say  how  much  clay 
there  was,  and  so  plaintiff  could  not  be  bound  by  auctioneer's 
mere  expression  of  opinion  :  Van  WyTc  va  Sauer  d  Osmond 
(11  S.  C.  R.,  p.  142).  Moreover,  auctioneer's  parol  statement 
cannot  vary  written  conditions  of  sale:  Eofmeyr  vs.  Clear 
(1  Juta,  p.  229) ;  Durr  vs.  Bam  (8  Juta,  22),  a  very  analo- 
gous case.  Vlotm^n  vs.  Landsberg  (7  Juta,  301)  was  a  clear 
case  of  fraud,  which  is  absent  here.  The  false  statement  was 
on  a  matter  within  knowledge  of  vendor,  but  here  vendor 
could  not  know  exact  amount  of  clay.  Diagram  and  plan 
was  shown  to  purchasers.  See  also  Von  Ludmg  vs.  Van 
Beenen  (Buch.,  1868,  p.  244) ;  Addison  on  Contracts  (p.  447 
of  9th  Edition) ;  Benjamin  on  Sale  (p.  609,  Libr.  Edition). 
Kilns  vary  in  size,  and  so  statement  was  too  vague  to  be  a 
warranty,  and  was  only  expression  of  belief. 

Graham  (with  him  Oardiner\  for  defendants :  Apart  from 
conditions  of  sale  there  may  be  a  statement  amounting  to  a 
warranty,  as  in  this  case :  Eofmeyr  vs.  Clear  (1  Juta,  229). 
Statement  made  was  a  false  representation,  inducing  the  pur- 
chase: Vlotman  vs.  Landsberg  (7  Juta,  301).  It  was  false 
or  made  recklessly,  plaintiff  not  caring  whether  it  was  true 
or  false :  Durr  vs.  Bam  (8  Jnta,  22) ;  Forbes  vs.  Behr  <&  Co. 

(13  S.  C.  R,  p.  304).    Auctioneer  can  vary  conditions  of 
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^iB97.^       sale:  Eare  vs,  Kotz  (2  Henz.,  p.  96);  Bhre  vs.  ChiappirU 

»>  ^0-      (2  Menz.,  p.  10  of  Pt.  IL) ;  Buyskesy  Trustee  of  Buissinni  vs. 

i^o^Sid    -H^^^^  (2  Menz.,  p.  110  or  p.  24  of  Pt  II.) ;  Van  der  Linden 

Thumw.  (p^  140)  J  Qrotius  (3.  17);  Batemm's  Law  of  Auctions 
(p.  190);  Winch  vs.  Wincheder  (1  Ves.  and  B.,  p.  376); 
Hill  v&  Gray  (1  Starkie,  p.  434).  This  statement  was  not 
a  mere  pnff  by  auctioneer,  but  a  material  representation 
which  was  false.  Bimmock  vs.  EaUett  (2  Ch.  Ap.,  p.  27) 
deals  with  puffs  by  auctioneers ;  Smith  vs.  Lands  and  Eouse 
Property  Corporation  (28  Ch.  C,  p.  7);  Taylor  vs.  Chreen 
(8  C.  and  P.,  p.  316). 

Searle,  Q.(7.,  in  reply :  As  to  Eofmeyr  vs.  Clear  (supra), 
the  conditions  were  signed  by  auctioneer.  As  fraud  was 
alleged,  evidence  as  to  statement  had  to  be  admitted.  In 
Forbes  vs.  Behr  &  Co.  {supra)  law  as  to  fraud  was  laid  down : 
Magennis  vs.  Fallon  (2  MolL  561).  In  cases  cited  from 
Menzies*  Reports,  the  auctioneer  acted  under  an  implied 
authority :  Stellenboseh  Municipality  ts.  Lindenberg  (3  Searle, 
p.  345).  In  Dimmock  vs.  EdUett  (supra)  a  statement  in  the 
written  particulars  of  property  was  calculated  to  deceive,  aud 
so  vendee  was  held  dischar^.  EiU  vs.  Oray  (1  Stark.;  434) 
was  commented  upon  in  Keaies  vs.  Lord  Cadogan  (L.  J.  20, 
C.  P.  78). 

Buchanan,  Acting  C.  J.,  in  giving  judgment,  said :  This 
is  an  action  to  recover  the  difference  between  the  purchase 
price  of  a  certain  plot  of  land,  sold  at  public  auction  to 
defendants  by  the  plaintiff,  and  the  price  obtained  on  a 
re-sale  of  the  land  upon  defendants  repudiating  their  pur- 
chase. The  defence  set  up  is  that  the  defendants  were 
induced  to  contract  through  false  and  fraudulent  repre- 
sentations. The  land  was  sold  at  public  auction,  after  the 
conditions  of  sale  had  been  publicly  read  These  conditions 
simply  referred  to  the  locality  where  the  land  was  situated, 
and  did  not  even  give  its  extent,  but  referred  to  the  diagram 
and  stated  that  the  land  was  sold  as  it  stood.  There  is  no 
doubt  that  as  a  general  rule  the  conditions  of  sale  form  .the 
basis  of  a  contract  entered  into  at  auction.  But  in  this  case 
there  had  been  certain  advertisemeots  published  in  the 
papers  which  had  been  seen  by  the  defendants,  and  which 
induced    them  to  attend   the  sale;    and  at  the  auction. 
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immediately  after  the  conditions  of  sale  were  read,  the  gept'g. 
auctioneer,  on  the  authority  of  the  vendor,  announced  that  »  ^^- 
on  the  ground  to  be  sold  there  was  enough  clay  to  make  iJ^^^and 
twenty  kilns  of  bricks.  Neither  the  advertisements  nor 
the  auctioneer's  statement  are  in  conflict  with  the  con- 
.ditions  of  sale.  The  defendants  bought  the  property,  relying 
on  the  representations  so  made.  The  sale  did  not  take 
place  on  the  site,  and  the  defendants  had  no  personal 
knowledge  of  the  property.  The  land  was  an  old  stone 
quarry,  and  had  a  value  no  doubt  as  a  building  site ;  but  its 
value  as  a  brickfield  was  a  very  different  thing,  as  proved  by 
the  price  obtained  on  the  re-sale,  which  was  also  by  auction. 
The  representations,  in  my  opinion,  cannot  be  said  to  be 
mere  puffs  or  expressions  of  opinion.  They  were  statements 
of  fact  intended  to  be  acted  upon,  and  were  so  acted  upon  by 
defendants.  It  is  clearly  proved  that  these  representations 
were  not  in  accordance  with  fact.  The  average  kiln  is  said 
to  contain  40,000  bricks.  Instead  of  there  being  clay 
enough  for  twenty  kilns,  not  more  than  10,000  bricks  in  all 
could  be  made  on  the  land,  and  that  only  by  separating  the 
clay  from  the  stones  by  screening.  The  defendants  were  mis- 
led by  the  plaintiff  in  a  very  material  matter  of  fact,  and  are 
in  my  opinion  entitled  to  repudiate  the  purchase.  I  acquit 
the  auctioneer  personally  of  making  a  fraudulent  repre- 
sentation, as  he  only  acted  on  the  instructions  of  his 
principal,  who  was  standing  by.  The  plaintiff  must  fail  in  * 
his  action,  and  judgment  will  be  for  the  defendants,  with 
costs. 

Maasdobp^  J.,  concurred. 

Judgment  accordingly  for  the  defendants,  with  costs. 

tPUintiirto.Attome7,  Tennamt.I 
DdfencUnts' ▲ttorney,  St£EB.   J 
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VOL.  XIV.   PART  IV. 

^  WlKTBBBAOH  V8.  WOBCESTBB  MUNICIPALITY. 

Municipal  CotmcU — Proceedings — MintUes — Motions  not 
Seconded — Mandamus --Act  45  of  1882. 

An  order  in  the  nature  of  a  maDclamns  wtU  not  be  issued  to 
compel  a*  Municipal  Council  constituted  u/nder  Act  45  of 
1882  to  amend  the  minutes  of  sttch  Council  hy  inserting 
therein  a  record  of  motions  not  seconded^  where  there  are 
no  regulations  to  that  effect,  and  where  the  usual  practice 
of  not  inserting  such  motions  in  the  minutes  was  observed. 
Such  a  practice  is  not,  per  se,  contrary  to  law. 

Application  on  notice  to  the  Chairman  and  Members  of       im. 

\\  ,  Oct.  13. 

the  Worcester  Municipal  Council  for  an  order  directine:        -^ 
the  respondents  to  have  the  mmutes  of  the  Council  meeting  ^^^JJSm, 
held  at  Worcester  on  the  7th  September,  1897,  amended,  by 
inserting   therein   a  certain    amendment  to   a   resolution 
and  three   resolutions   moved   by  applicant,   one  of  the 
couDcillors. 

Applicant  had  moved  an  amendment  to  a  resolution  and 
three  substantive  resolutions,  but  they  were  not  seconded, 
and  therefore  dropped.  On  applicant's  request  to  have 
them  included  in  the  minutes,  the  Chairman  or  Mayor 
refused  to  have  this  done,  but  applicant's  request  was 
recorded.  At  the  next  meeting,  when  the  minutes  were 
read,  applicant  objecj;ed  to  them,  but  they  were  confirmed. 
The  Mayor  stated  that  at  the  meeting  of  the  7th  September 
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^f-       there  was  not  a  fall  attendance  of  oonncillors,  one  being 
wiBtwtaoh     ^^'^^^^t*     Applicant  did  not  bring  forward  his  resolutions 


MoBkliMUlty. 


^SSSS^  agaio  when  all  the  councillors  were  present.  It  was  the 
rule  of  the  C!oancil  that  nnseconded  resolutions  or  motions 
dropped,  and  were  not  recorded  at  all.  No  regulations  had 
been  made  under  sub-sect  1,  sect  .109,  of  Act  45  of  1882. 

MeOregor^  for  applicant:  The  remedy  sought  for  is  one 
analogous  to  a  numdamus.  The  resolutions  should  hare 
been  minuted  though  they  were  not  seconded,  as  they 
formed  part  of  the  proceedings.  Sect  94  of  Act  45  of 
1882  compels  the  keeping  of  minutes  of  the  meetings  and 
proceedings  thereat.  Sect.  62  of  Company  Act  (English) 
of  1862  speaks  of  minutes  of  proceedings.  OJuulwiek  HeaJetf 
on  Company  Law  and  Pradiee  (3rd  Edit  p.  281)  says  that 
orders,  resolutions,  and  proceedings  should  be  minuted. 
This  shows  that  not  only  resolutions  must  be  so  minuted. 
Begina  va  Mayor  and  Couneil  of  Evesham  (8  Ad.  and 
E.  266).  The  bye-laws  of  the  Municipality  do  not  include 
regulations  on  this  point,  as  might  be  made  under  Act  45 
of  1882,  sect  109,  sub-sect  1.  Many  of  the  proceedings, 
eg.  adjournments,  etc.,  would  not  appear  if  only  seconded 
motions  were  minuted.  In  the  House  of  Commons  only 
seconded  motions  are  discussed,  but  not  so  in  the  House  of 
Lords. 

InneSf  Q.C.,  for  respondents,  was  not  called  upon. 

BuoHAKAN,  Acting  C. J. :  This  application  is  for  a 
mandamus  compelling  the  Municipal  Council  of  .Worcester 
to  enter  on  the  minutes  of  their  proceedings  certain 
resolutions  moved  by  the  applicant,  but  which  were  never 
seconded,  and  consequently  which  were  never  submitted  to 
the  vote  of  the  Council.  The  application  is  based  on  the 
94th  section  of  the  General  Municipal  Act,  No.  45,  1882, 
which  requires  entries  to  be  made  of  all  the  proceedings  of 
the  Council  and  of  every  committee,  with  the  names  of  the 
councillors  who  attend  at  each  meeting,  and  of  the  names  of 
all  councillors  voting  upon  any  question  for  the  decision  of 
which  a  division  is  called.  It  is  said  this  is  a  small  matter, 
but  it  is  a  very  serious  exercise  of  discretion  that  the  Court 
is  called  upon  to  use — to  issue  a  mandamus  with  all  the  con- 
sequences which  follow  in  its  train.    By  the  109th  section 
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of  the  Act  the  Coundl  has  power  to  make  bjre-law»  oS!' a. 
regalating  the  proceedings  of  the  Council.  It  is  admitted  ^i„i;;^^; 
that  no  such  bye-laws  have  been  framed  by  the  respondent  jj^JStSiL 
Council,  but  the  practice  of  the  Council,  according  to  the 
Mayor's  aiSdavit,  has  been  that  when  a  resolution  is  moved, 
unless  such  resolution  is  seconded  the  matter  drops,  and 
such  resolutions  not  so  seconded  are  not  minuted.  In  the 
absence  of  regulations  the  practice  of  the  Council  would 
govern  the  method  of  procedure ;  and  the  Council  has 
inherent  authority  to  adopt  such  a  practice  as  was  here 
followed,  unless  it  is  illegal  or  contrary  to  the*  express 
terms  of  the  Act  under  which  the  Municipality  is  con- 
stituted. I  do  not  see  anything  in  the  94th  section  which 
makes  the  practice  adopted  by  the  respondent  Council 
contrary  to  the  Statute,  and,  unless  such  practice  cau  be 
shown  to  be  illegal,  the  Court  will  not  exercise  the  extr  t- 
ordinary  remedy  of  a  mandamus.  The  application  must 
therefore  be  refused,  with  costs. 

Maasdobp,  J.,  concurred. 

Application  refused  accordingly,  with  costs. 

CAppUcant's  Attorney.  Vah  dbs  Bti*.  H 

Efl^ndentt' Attorneys,  Van  Ztl  Ie  Bmssnnti. J 


Zozi  v8.  Nanisi. 


Power  of  Attorney — Cancelled — Delivery  to  Principal 

ordered. 

Z.  made  a  General  PofiX)er  of  Attorney  in  favour  of  JV.,  which 
was  subsequently  put  in  as  evidence  by  N.  in  a  suit  in 
a  Magistrate's  Court  by  N.  against  Z.,  and  which  was 
then  verbally  cancelled  by  Z.  The  clerk  of  the  Court 
refused  to  deliver  the  document  to  Z.,  who  alleged  that  N^ 
had  made  application  for  it  and  would  use  it  to  his  loss.  . 

Thb  Coubt  made  aisolute  a  rule  nisi  operating  as  an 
interim  interdict,  cmd  calling  upon  N.  and  the  clerk  of 
the  Magietraie's  Court  to  show  cause  why  the  power  qf 
attorney  should  not  be  delivered  to  Z» 

Application  for  the  making  absolute  of  a  rule  nisi  acting      ^^-^ 

as  an  interim  interdict,  calling  upon  respondent  to  show  zoai^wiiui 

2  D  2 
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^im.       ranse  why  a  certain  power  of  attorney,  made  by  applicant^ 
zoBt  Mriudri.  ^^^  appointing  respondent    his   agent    but   subsequently 
oancelledy  should  not  he  delivered  up  to  applicant. 

Applicant,  in  his  petition,  stated  that  on  February  IStb, 
1897,  while  under  arrest  for  having  committed  the  crime 
of  illicit  diamond  buying  (for  which  he  was  afterwards 
eonvicted),  he  had  executed  a  general  power  of  attorney 
in  favour  of  Nanisi,  his  reputed  wife;  that  Naiiisi  on  the 
13th  August,  1897,  summoned  petitioner  in  the  Magistrate's 
Court,  Cape  Town,  for  £42  alleged  to  be  due  to  her  on  a 
certain  promissory  note,  and  for  £20  alleged  to  be  due  for 
money  lent  and  advanced  by  her  on  bis  beha1£  That  part 
of  the  latter  sum  was  money  alleged  to  have  been  advanced 
by  her  to  an  attorney  of  the  High  Court  who  drew  up  the 
power  of  attorney  which  was  for  the  purposes  of  the  case 
filed  of  record  in  the  Magistrate's  Court  as  documentary 
evidence.  That  on  22Dd  October,  1897,  judgment  was  given 
in  petitioner's  favour  with  co^ts  by  the  Magistrate,  and  that 
on  that  day  petitioner  verbally  revoked  the  said  power 
of  attorney,  and  authorised  his  agent  Brittain  to  obtain  the 
power  from  the  Magistrate's  Court.  That  the  clerk  of  the 
Court  refused  to  deliver  up  the  power  on  the  ground  that 
it  had  been  put  into  Court  by  the  agent  of  Nanisi.  That 
the  Acting  Magistrate  refused  to  allow  -petitioner  to  cancel 
or  destroy  the  power  of  attorney,  and  that  Nanisi  and  her 
agent  have  applied  to  the  officials  named  to  deliver  up  to 
them  the  power,  which  was  feared  would  be  done  unless 
it  was  interdicted.  That  petitioner  believed  that  Nanisi 
would  make  an  improper  use  of  the  power  of  attorney,  and 
by  virtue  thereof  sell  his  immovable  property  situated  at 
Johannesburg  and  Eimberley,  and  also  his  other  effects. 

Petitioner  prayed  for  an  order  restraining  the  clerk  of 
the  Magistrate's  Court,  or  any  official  thereof,  from  delivering 
up  the  power  of  attorney  to  Nanisi  or  her  agent,  or  an  order 
authorising  the  said  clerk  or  other  official  to  deliver  up  the 
power  to  petitioner's  agent  Brittain,  or  other  relief. 

On  the  20th  October,  1897,  Solomon,  J.,  in  Cbunbers 
granted  a  rule  nisi,  returnable  on  the  Ist  November,  to 
act  as  an  interdict,  in  the  meantime  restraining  the  Magis- 
trate's clerk  from  delivering  the  power  of  attorney  to 
respondent,  and  calling  upon  the  respondent  to  show  cause 
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why  the  power  shonld  not  be  delivered  to  applioant,  and      ^n»».^ 

ordered  that  the  rale  be  also  served  upon  the  clerk  of  the  2^^,,,^ 

Court. 

~  This  having  been  duly  effected, 

Buchanan,  for  applicant,  moved  for  the  role  to  be  made 
absoluta* 

There  was  no  appearance  for  re^ondent. 

The    Court   (Db    Villiebs,   C.J.,   Maasdorp,  J.,   and 
Solomon,  J.)  made  the  rule  absolute,  with  costs. 

t  AppUauit*8  Attorney.  A.  P.  Kkhealt.} 


Ex  parte  Longden. 

Admission  to  Practice — Attorney — Admission  as  Advocate— ^ 
Cancellation  of  Enrolment — Be-instatement  as  Attorney. 

The  admission  of  an  enrolled  attorney  as  an  advocate  of  the 
Supreme  Court  cancels  his  enrolment  as  an  a/ftomey  of 
such  Court. 

It.  was  admitted  as  an  attorney  of  the  Supreme  Court  in  1888, 
and  in  1892  u?as  admitted  as  an  advocate  of  suu^  Court, 
but  by  some  error  his  name  was  not  removed  from  the  roll 
of  attorneys.  On  his  application,  the  CoUBT  cancelled  his 
admission  and  enrolment  as  an  advocate  and  re-instated 
him  as  an  attorney  of  the  Supreme  Court. 

Semble  :  Previous  to  admission^  as  an  advocate,  an  oMomey^s 
name  should  be  removed  from  the  roll  of  attorneys. 

Application  by  H.  T.  Longden  for  an  order  declaring  that        \«n» 
he  was  entitled  to  practise   as   an   attorney  and  notary        — ^ ' 
notwithstanding  the  fact  that  he  had  been  admitted  and     lionfdeii. 
enrolled  as  an  advocate  of  the  Supreme  Court,  or  alternatively 
for  an  order  directing  the  removal  of  applicant's  name  from 
the  roll  of  advocates  of  the  Supreme  Court.    Notice  of  the 
application  was  given  to  the  Incorporated  Law  Society  as 
well  as  to  the  Attorney -^General,  presumably  as  leader  of  the 
Supreme  Court  Bar. 

*   Vide  Story  on  Agency,  s.  470;   Story  on  Equity  Jurisprudence, 
voL  L,  88.  6d8-706.— Rbp. 
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mr.  ;  AppUcaiity  haTtng  passed. the  required  examinatioM  and 
— ^  eecFed  the  reqnbite  period  ui^der  article^  of  olerkshipy  was 
Longden.  '  admitted  as  an  attorney  and  notary  of  the  Sapreme  Conrl 
in  1888.  In  1892,  baring  passed  the  necessary  examina* 
tions,  he  was  admitted  as  an  advocate  of  the  Supreme  Coort, 
but  his  name  was  nerer  removed  from  the  roll  of  attorneys 
and  notaries.  Applicant  then  petitioned  the  High  Coort  of 
Matabeleland  to  be  admitted  as  an  attorney  and  notary  of 
that  Court,  when  his  application  was  ordered  to  stand  over 
for  proof  that  he  was  under  no  disability  debarring  him 
from  practining  as  an  attorney  of  the  Supreme  Court  in  this 
Colony.  By  the  High  Oommissioner's  Proclamation  of 
April  8thy  1892,  attorneys  and  notaries  admitted  and  en- 
rolled in  the  Supreme  Court,  Cape  Colony,  who  were  under 
no  disability  debarring  them  from  practising  there,  were 
entitled  to  admission  in  those  capacities  in  the  High  Court 
of  Matabeleland. 

At  the  suggestion  of  the  Chief  Justice,  the  applicant's 
prayer  was  amended  so  as  to  ask  in  the  alternative  for 
removal  from  the  roll  of  advocates  and  re-instatement  on 
the  roll  of  aitomeys. 

Innes,  Q.(7.,  for  petitioner.  It  is  clear  that  petitioner  is 
on  the  roll  of  both  attorneys  and  advocates  of  this  Court, 
but  the  question  is  whether  he  is  thereby  under  any  disability 
debarring  him  from  practising  as  an  attorney  here.  The 
Charter  of  Justice  (sects.  23  and  24)  regulates  matters  of 
this  sort,  and  it  is  clear  that  a  man  cannot  perform  the 
functions  of  an  attorney  while  he  is  practising  as  an 
advocate.  It  does  not  specifically  say  that  enrolment  as  an 
uttomey  precludes  enrolment  as  an  advocate,  but  presumably 
a  man  would  have  to  choose  between  the  two  ftmctions. 

[Be  Villiebs,  C.J. :  Strictly  speaking,  applicant's  name 
should  have  been  struck  off  the  roll  of  attorneys  when  he 
was  admitted  as  an  advocate.] 

That  is  just  the  point  which  is  not  clearly  laid  down 
anywhere.  In  England  no  solicitor  can  be  called  to  the 
Bar  until  his  name  is  struck  off  the  roll  of  solicitors,  and 
tiiere  should  be  some  record  of  whidi  profesdon  he  is 
following,  so  as  to  stop  constant  change  from  one  to  the 
other. 
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If  the  Court  holds  there  is  a  disability,  applicant  asks  for       im. 
his  name  to  be  struck  off  the  roll  of  advocates,  as  he  is  still        --^_ 
on  the  roll  of  attorneys.  LoogiiMi. 

[Db  Yiluebs,  CJ.  :  But  if  he  should  have  been  struck  off 
the  roll  of  attorneys  on  admission  as  an  advocate,  then,  if  he 
is  not  struck  off  the  roll  of  advocates,  strictly  he  is  not  on. 
the  roll  of  attorneys,  and  should  now  be  re-instated  on  the 
roll  of  attorneys.] 

^  The  admission  as  an  advocate  was  not  binding  while  he 
was  on  the  roll  of  attorneys,  but  took  place  per  incuriam, 
and  he  is  therefore  still  on  the  roll  of  attorneys. 

Sheil,  for  the  Attorney-General.  There  are  no  rules  on 
the  subject.  When  applicant  was  admitted  as  an  advocate 
he  ceased  to  be  an  attorney. 

[De  Yilliebs,  O.J. :  Do  you  agree  to  his  being  struck  off 
the  roll  of  advocates,  and  being  re-instated  as  an  attorney  ?] 

That  would  be  the  best  course. 

Searle,  Q.C.:  I  also  agree  to  that  course,  but  the  Law 
Society  objects  to  the  view  that  applicant  is  not  disabled 
from  practising  as  an  attorney  if  he  is  admitted  as  an 
.  advocate.     Vide  Act  30  of  1892,  proviso  to  sect.  1. 

^  De  Yilliebs,  C.J. :  In  my  opinion  the  practical  effect  of 
applicant's  admission  as  an  advocate  was  to  cancel  his 
enrolment  as  an  attorney.  As  he  now  wishes  to  practise 
as  an  attorney  at  Buluwayo  in  Matabeleland,  and  as  his 
application  appears  to  be  a  hand  fde  one,  the  Court  will, 
subject  to  the  amendment  of  his  prayer  as  suggested,  cancel 
his  admission  and  enrolment  as  an  advocate  of  the  Supreme 
Court,  and  re-instate  him  as  an  attorney. 

Maasdobp,  J.,  and  SoLOlKHir,  J.,  concurred. 

* 


«. 
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Stebb  &  Co.  vb.  Bowland* 
BroJcer — Commission — Lease-^StsMeiue — Price — BentdL 

The  lessee  for  a  term  of  a  licensed  pMio-liouse  emptoyed  a 
broker  to  sell  his  goodwill^  stocTc^  and  right  to  the  lease  at 
a  commission  of  2j^  per  cent  on  (he  price.  The  broker 
sold  the  goodxciU  and  stocky  a/nd  found  a  sub-'lessee  at  a 
rent  in-  excess  of  that  which  was  payable  by  the  lessee. 
Held^  that  the  broker  was  entitled  to  2^  per  cent,  com- 
mission^on  the  price  of  the  goodvnil  and  sto<A,  hUnot  on 
the  rent  to  accrue  during  the  whole  of  the  term. 

The  lease  not  having  been  sold  at  all,  Held,  that  the  custom  of 
brokers,  in  letting  property  for  the  owner,  to  charge  5  per 
cent,  on  one  yearns  rental,  affords  a  fair  criterion  as  to 
the  reasonable  remuneration  payable  to  the  plaintiff  for 
securing  a  sub-lessee  of  the  premises. 

i89t.  Action  by  Steer  &  Ca  against  Bowland  for  £96  3s.  as 

—^        and  for  commission  on  the  sale  of  the  business  of  defendant^ 

fi^Mn*  &  C]n  tit 

Rowland.  '  yiz.,  of  his  goodwiU,  stock,  and  of  a  lease  of  certain  premises. 
Plaintifis  in  their  declaration  stated  that  on  the  7th  June, 
1897,  defendant  instructed  them  as  brokers  to  sell  his 
business,  viz.,  the  Victoria  Wine  and  Spirit  Company, 
including  stock,  fixtures,  goodwill,  and  lease,  and  it  was 
agreed  that  he  should  pay  brokerage  at  the  rate  of  2^  fet 
:  cent.  Defendant  occupied  the  premises  in  which  he  carried 
.on  buainees  under  a  lease  from  A.  Ohlsson  for  a  term  of  ten 
years  at  a  monthly  rental  of  £10,  and  eight  years  c^  the 
lease  had  still  to  run.  That  plaintiffs  <m  the  28th  June, 
1897,  sold  the  goodwill  of  the  business  for  £450,  and  the 
stock  and  fixtures  for  £516,  to  one  Bolls ;  and  it  was  also  a 
term  of  the  contract  with  Bolls  that  he  should  take  oyer 
the  premises  as  sub-lessee  at  a  rental  of  £30  per  month  for 
the  eight  years.  Plaintiffs  claimed  that  they  were  entitled  to 
2j^  per  cent,  commission  on  the  entire  transaction,  i.^,  on  the 
£450  paid  for  goodwill,  £516  paid  for  stock  and  fixtures, 
and  £2880  rental  for  eight  years,  making  a  total  of  £3846. 
They  accordingly  claimed  £96  3s.  as  and  for  such  com- 
mission. 

Defendant  in  his  plea  admitted  the  facts  aboye  stated,  but 
denied  that  any  agreement  was  made  as  to  paying  com^ 
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mission  on  the  rantal  of  the  premises.    He  denied  plaintiflfs'      j}^-^ 
right,  therefore,  to  claim  2j^  per  cent  commission  on  the  gteerltco. m. 
£2880,  but  again  tendered  £24  Ss^  ,beiog  2^  per  cent.     b«wUwl  * 
commission  of  the  proceeds  of  the  goodwill  and  stock  and 
fixtures,  yis.,  £966,  and  further  tendered  £24  as  and  for 
commission  or  remuneration  for  and  in  regard  to  the  sub- 
letting of  the  premises,  with  costs  to  date  of  tender. 

For  the  plaintiffs  evidence  was  led  to  show  that  defendant 
had  on  the  7th  June  agreed  to  pay  2j^  per  cent  **  on  the 
entire  transaction,"  but  the  transaction  then  included  the 
sale  of  the  lease.  There  was  no  evidence  to  show  thut 
defendant  agreed  to  give  2^  per  cent,  on  the  whole  rental 
to  be  paid  by  the  sub-lessee.  Plaintiffs  said  that  the  sub- 
letting was  the  most  important  item  in  the  whole  transac- 
tion, and  that  they  had  taken  a  great  deal  of  trouble  about 
the  matter.  That  the  rule  in  such  cases  was  to  charge 
2i  per  cent,  on  the  whole  transaction.  In  case  of  effecting 
a  lease,  the  rule  was  to  charge  brokerage  on  the  rent  for  the 
full  term  of  the  lease  unless  otherwise  agreed. 

Defendant  denied  any  agreement  to  pay  2^  per  cent,  on 
the  whole  of  the  rent  for  the  full  term,  and  Messrs.  Leffler 
&  Brittain,  brokers  of  twenty  years'  and  seventeen  years' 
experience  respectively,  stated  that  in  case  of  effecting  a 
lease  the  well-established  rule  was  to  charge  5  per  cent. 
brokejEsge  on  the  first  year's  rental  of  the  premises. 

Searle,  Q.C.  (with  him  CTbie),  lor  plaintiffs.  It  is  admitted 
that  2^  per  cent,  was  agreed  to  be  paid  on  the  whole  trans- 
action, and  that  includes  the  leasing,  as  there  was  practically 
a  sale  of  the.  lease,  increased  rent  being  obtained.  This  was 
the  most  important  and  difficult  matter  of  all,  and  com- 
mission is  payable  on  the  whole-  business  done. 

Sehreiner,  Q.C.  (with  him  Jones),  for  defendant^  was  not 
called  upon. 

Db  Yilliebs,  C.J. :  There  is  no  question  as  to  the 
commission  payable  to  the  plaintiffs  on  the  sale  of  the 
goolwill  and  stock.  The  dispute  is  whether  the  defendant 
is  liable  to  pay  2^  per  cent,  on  £2880,  which  represents  the 
total  rent  which  *  will  be  payable  to  him  by  the  sub-lessee 
during  the  next  eight  years.    It  is  admitted  that  2i  per 
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^iM7^       cent.  18  payable  to  the  plaintiiEi  as  brokers,  and,  althMgli  this 
8toer"*7k>.  «f  ^  ^^  dearly  stated,  it  may  be  taken  that  it  is  by  way  of 
samUaA.     commission  on  the  price.  The  question  i%  what  is  the  price  ? 
Clearly  the  rent  for  eight  years  cannot  be  regarded  as  the 
price.    If  the  right  to  the  lease  had  been  sold,  there  would 
have  been  a  price  on  which  commission  would  be  payable, 
but  a  sub-lessee  was  secured  at  a  rental  in  excess  of  that 
which  was  payable  by  the  defendant.    It  may  be  said  that 
if  there  had  been  a  sale  the  price  would  probably  have  been 
the  present  value  of  the  difference  for  eight  years  between 
the  rent  payable  by  the  lessee  and  that  payable  to  him  by 
the  sub-lessee ;  but,  on  the  other  hand,  the  sub-lessee  mi^ht 
ne?er  have  taken  an  assignment  of  the  lease  if  it  necessitated 
the  immediate  payment  of  so  large  a  sum.    In  the  absence 
of  a  sale  there  really  was  no  price  on  which  the  commission 
of  2^  per  cent,  could  be  calculated,  and  accordingly  the 
parties  were  really  not  ad  idem  as  to  the  remuneration 
which  should  be  payable  to  the  plaintiffs  for  securing  a 
sub-lessee.    The  defendant  admits  that  thev  are  entitled  to 
some  remuneration  and  has  tendered  the  sum  of  £24,  being 
5  per  cent  for  two  years  on  the  excess  of  rent  payable  to 
him ;  but  this  mode  of  calculatipii  rests  on  no  basis  of  reason 
or  custom.    In  my  opinion  a  fair  criterion  of  the  r^muneia- 
.tion  payable  to  the  plaintiffs  is  afforded  by  the  custom  of 
brokers  on  letting  property  on  hehalf  of  tiie  owner.    The 
recognised  charge  appears  to  be  5  per  cent,  on  one  year's 
rentaL    Upon  that  basis  the  plaintiffs  would  be  entitled  to 
only  £18.    The  judgment  of  the  Court  will  be  for  the 
amounts  tendered  with  costs  to  the  date  of  the  plea,  but 
subsequent  costs  must  be  paid  by  the  plaintiffs. 

Maasdobp,  J.,  and  Solomon,  J.,  concurred. 

fPlaintlflk*  Attorney,  A.  W.  Stker.  H 

L  Defendant's  Attorney,  D.  Tenhamt,  Juh. J 
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fiLOEM  V8.  ZlETSMAK. 

Slander  —  Privilege — Truth — Fvhlic  Interest  ^Procedure--- 
Womcm  married  in  Commvmty — Assisted  by  HuAand — 
Exception  on  Appeal. 

Where  B.,  in  speaking  to  afriend,  said^ "  I  am  surprised  ihat 
Mr.  M.  did  not  tell  me  thai  my  child  Maria  is  vn  the 
family  ivay^  because  she  is  in  the  family  way  by  Z" 
(meaning  plaintiff). 

Heldy  that  ihe  words  were  defamatory ^  and  not  privileged. 

Qusdre,  whether  the  words,  if  trucy  would  have  been  in  the 
public  interest. 

The  case  of  Sparkes  vs.  Hart  (3  Menz.,  p.  3)  commented  on. 

Where  Z.  sued  B.y  a  womam,  married  in  community  of  property ^ 
duly  assisted  by  her  husband,  for  damages  for  slander^  in 
a  Magistrate's  Cou/rty  and  no  exception  was  taken  to  the 
summons  in  such  Courts 

Held,  that  as  the  pouter  to  defend  the  action  and  the  power  to 
appeal  were  signed  by  both  husband  and  wife,  an  exception 
could  not  be  allowed  on  appeal. 

Appeal  from  a  decision  of  the  Assistant  Besident  Magis-        iwi, 
irate  of  Eokstad  in  an  action  in  which  plaintiff  (now  respon-      ^^^'  ** 
dent)  sued  defendant  (now  appellant)  for  £100  damages  for 
slander. 

The  summons  showed  that  the  action  was  brought  against 
one  Lena  Bloem,  a  Griqua,  duly  assisted  by  her  husband, 
married  to  her  in  community  of  property,  by  plaintiff,  a 
fiGurmer,  and  that  the  slander  consisted  in  the  use  by  defen- 
dant, while  conversing  with  one  Annie  Yry  at  Cedarville,  of 
certain  words  in  the  Dutch  language,  which  were  translated 
as  follows :  '^  I  am  surprised  that  Mr.  Murray  did  not  tell 
me  that  my  child  Maria  is  in  the  family  way,  because 
she  is  in  the  family  way  by  Bassie  Zietsman"  (meaning 
plaintiff). 

Defendant  filed  pleas — (l)denying  liability,  (2)  the  general 
issue,  and  (3)  for  a  special  plea,  if  it  were  proved  that  the 
words  were  uttered  by  defendant,  that  the  words  were  spoken 
bona  fide  on  reasonable  grounds,  and  without  malice,  and 
that  they  were  substantially  true,  and  were  spoken  on  a 
privileged  occasion. 
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i8»T.  Yoluminous  eTidence  was  given  on  both  sides,  bat  niti- 

n^l.  "-t^'y  '^^  Magistrate  gave  judgment  for  plaintiff  for  £1 
ziecsawn.  damages  and  costs.  In  his  judgment  he  stated  that  he 
found  that  the  words  complained  of  were  defamatory,  and 
were  used  by  defendant.  With  regard  to  the  special  pleas 
put  in,  he  found  as  follows :  (a)  On  the  plea  that  the  words 
were  spoken  bond  fide  on  reasonable  grounds  and  without 
malice,  he  said  that  the  presumption  was  that  the  defamatory 
accusation  was  made  maliciously  unless  the  contrary  was 
shown,  and  that  as  defendant,  after  being  told  by  her 
daughter  that  plaintiff  had  taught  her  something  she  did 
not  know  before,  had  taken  her  daughter  to  be  examined  by 
a  medical  man,  to  whom  she  did  not  confide  her  suspicions, 
and  as  the  medical  man  did  not  diagnose  pregnancy,  but 
consumption,  defendant  was  not  justified  in  making  the 
statement  she  did  on  the  11th  April.  (As  a  matter  of  fact 
Maria  was  pregnant  when  the  case  was  tried.) 

(b.)  As  to  the  plea  that  the  words  were  substantially  true, 
the  Magistrate  said  that  it  was  a  matter  of  credibility  of 
witnesses  and  consideration  as  to  whether  the  evidence  was 
sufficient  to  support  an  action  for  the  support  of  any  child 
to  be  bonL  He  held  that  as  one  Burne,  a  tutor  on  plain  tiff*s 
father's  farm  where  Maria  worked,  had  had  connection  with 
her  there  during  the  time  that  plaintiff  was  alleged  to  haye 
had  connection,  he  believed  the  evidence  of  fiume  and  of 
plaintiff,  which  went  to  disprove  ccmnection  by  plaintiff  in 
preference  to  the  evidence  of  Maria  affirming  such  connec- 
tion. He  found,  however,  that  plaintiff  was  on  somewhat 
friendly  terms  with  Maria,  but  did  not  consider  that  the 
evidence  of  Maria  proved  connection. 

(e,)  With  regard  to  the  plea  that  the  words  were  spoken 
on  a  privileged  occasion,  the  Magistrate  stated  that  he  fietiled 
to  see  any  grounds  therefor ;  there  was  no  duty  on  defendant 
to  make  the  statement  to  Annie  Yry,  to  whom  it  bad  no 
special  application,  nor  would  it  have  been  of  any  service 
to  her. 

The  Magistrate  said  that,  taking  all  the  circumstances 
into  consideration,  a  somewhat  flighty  girl,  a  young  fellow  of 
twenty -one,  and  a  dissipated  tutor,  he  did  not  think  it  was  a 
case  for  exemplary  damages,  and  assessed  them  at  £1,  for 
which  he  gave  judgment  with  costs. 
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In  sabeequent  reasons  for  judgment  sent  up   for  the       ^ll\ 
purposes  of  the  appeal,  the  Magistrate  again  stated  that  he.     ^^ 
considered  the  witnesses  for  the  plaintiff  more  worthy  of     Ztetsman. 
credence  than  those  for  the  defence. 

From  this  judgment  for  plaintiff  for  £1  damages  and 
costs,  defendant  now  appealed. 

SchreineTy  Q.C.y  for  appellant.  Derendant  was  a  woman 
married  in  community  of  property  to  her  husband,  and  the 
summons  was  wrongly  directed  against  her  assisted  by  her 
husband.  Her  husband  should  have  been  sued.  The  point 
was  not  raised  in  the  Ck)urt  below,  but  can  be  taken  here, 
as  there  was  no  proper  vocatio  in  jus. 

[Solomon,  J.,  referred  to  Snook  vs.  Bosnian  (2  E.  D.  C. 
p.  201).] 

The  authorities  in  that  case  do  not  support  the  summons 
in  this  case.  Sect.  51  of  Act  20  of  1856  enables  a  married 
woman  to  si^  unassisted  in  certain  contingencies,  but  not  to, 
be  sued,  and  so  the  common  law  is  not  affected.  Selbf/  vs* 
Freimond  (5  Juta,  p.  266). 

[De  Villikbs,  C.J. :  The  power  of  attorney  to  appeal  is 
signed  both  by  husband  and  wife.  The  power  to  defend  was 
also  signed  by  both.  No  exception  was  taken,  and  the 
husband  appears  to  have  assented.  It  is  too  late  now  to, 
raise  the  point,  as  the  husband  has  ratified  her  action.] 

Schreiner  then  read  the  record,  and  argued  on  the  merits. 
The  Magistrate  erred  in  holding  that  the  rule  as  to  a  man's 
oath  being  preferred  to  a  woman's,  unless  corroborated,  in 
case  of  affiliation,  extended  to  cases  of  this  sort. 

[De  Yilliers,  C.J. :  At  most,  the  eyidence  shows  doubt 
whether  the  statement  is  true  or  not,  and  the  onus  was  on 
defendant  to  prove  the  truth  of  it.] 

I  do  not  press  the  point,  as,  even  if  true,  it  must  be  for 
the  public  benefit  that  the  statement  was  made.  Sparkes 
vs.  Hart  (3  Menz.  p.  3). 

[De  Villiers,  C.J. :  That  is  a  very  old  case.  In  later 
cases  the  Court  has  taken  a  very  wide  yiew  of  what  is  for 
the  public  benefit] 

Again,  the  statement  was  priyileged,  as  it  was  made  to  a 
yery  old  friend  of  defendant,  and  in  course  of  conyersation 
with  her.     There  was  no  malice^  and    defendant  really 
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vc^\      belieyed  what  she  said.    Annie  Yry  broeohed  the  subject, 
^, —        and  the  statement  was  then  made  as  to  an  old  friend. 
«•*«»»«•         [Db  Villibrs,  C.J. :  Fick  vs.  Watermetfer  (Buch,  1874, 
p.  86)  is  somewhat  in  your  favonr,  as  there  a  statement  to 
relatives  was  held  privileged.]  . 

In  ailiers  vs.  Pienaar  (1  Shiel,  p.  201)  the  statement  by 
a  distant  relative  to  Mrs.  Cilliers'  parents  as  to  her  treat* 
ment  by  her  husband  was  held  to  be  in  obedience  to  a  social 
duty,  and  so  privileged.  In  that  case  it  was  held  that  a 
statement,  even  if  not  tme,  eonld  be  privileged. 

In  onr  law  it  must  be  alleged  that  the  statement  was 
fjEtlsely  and  maliciously  made,  and  not  only  that  it  was  false;. 
Here  there  is  no  malice.  Bdberts  vs.  Duthie  (11  S.  C.  B.  279). 
As  to  public  interest,  Bee  Oraham  vs.  Ker  (9  Juta,  p.  1S5). 

[De  Yilliebs,  C.  J. :  That  is  in  cases  where  the  truth  of 
the  statement  is  proved.] 

In  Miehadis  vs.  Braun  (4  Juta,  p.  205)  it  was  held  a  good 
defence  that  the  statement  was  in  the  public  interest. 
Bparkes  vs.  Hart  (3  Menz.  p.  3).  Boiha  vs.  Brink  (Buch. 
1878,  p.  118). 

InneSy  Q.C,  for  respondent,  was  not  called  upon. 

De  YniLiEBS,  OJ.:  This  action  under  appeal  was  for 
damages  for  defamation^  the  words  on  which  it  was  founded 
being  words  used  by  the  defendant,  in  speaking  to  a  friend, 
to  the  effect  that  the  defendant's  daughter  was  pregnant  by 
plaintiff  Zietsman.  Undoubtedly  the  words  used  were  de- 
famatory, and  the  defendant  could  only  succeed  either  by 
proving  the  truth  of  the  words,  or  in  showing  that,  if  not 
true,  they  were  spoken  on  a  privileged  occasion  without 
malice.  As  to  the  truth  of  the  words,  Mr.  Schreiner  relies 
upon  the  terms  of  the  reasons  supplied  by  the  Magistrate, 
and  he  contends  that,  judging  from  these,  the  Magistrate 
was  doubtful.  In  my  opinion,  when  a  plea  of  truth  is  set 
up,  it  lies  upon  the  defendant  to  prove  that  plea.  It  is 
reasonably  clear  that  the  Magistrate  found  that  the  plea  was 
not  proved,  because  he  states  positively  that  in  a  matter  of 
credibility  he  prefers  to  give  credence  to  the  witnesses  of 
the  plaintiff  rather  than  to  those  of  the  defendant.  He  seems 
to  believe  the  statement  of  Bume  as  to  his  connection  with 
Maria,  although  she  denies  it    I  am  of  opinion  that  the 
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defendant  lias  not  proved  the  truth  of  the  statement.    Then        i^, 
the  next'' point  is  whether,  assuming  that  the  truth  has  not      "^^' 
been  proved,  the  words  were  privileged.    Now  I  do  not     alSmaS; 
think  there  is  any  proof  of  express  malice,  though  the  fact 
of  the  words  being  defamatory  is  prim&faeie  proof  of  malice. 
As  to  privilege,  however,  there  is  not  a  single  case  in  which 
the  Court  has  gone  so  far  as  to  hold  that  words  used  to  a 
person  who  has  no  interest  whatever  are  privileged.    If  in 
this  case  the  words  had  been  used  by  Annie  Yry,  I  think 
they  would  have  constituted  a  privileged  communication, 
because  there  would  be  a  duty  upon  Annie  Yry  to  tell  the 
mother,  and  a  corresponding  interest  in  the  mother  to  know 
the  condition  in  which  her  child  was.    But  in  this  case  there 
was  no  reason  why  the  communication  should  have  been 
made  to  her.    If  the  argument  used  by  Mr.  Sckreiner  is  a 
good  one,  viz.,  that  it  was  to  the  interest  of  the  defendant'a 
friend  to  know  the  charges  which  were  alleged  against  the 
plaintiff,  then  it  was  clearly  the  defendant's  duty  to  publish 
the  matter  to  the  whole  world.     As  to  the  question  of  what 
is  for  the  public  interest,  I  am  not  sure  that,  at  the  present 
day,  the  case  of  Sparkes  vs.  Eart  would  be  supported.    I 
think  the  decisions  at  the  present  day  tend  to  widen  the 
question  of  public  interest.    Under  all  the  circumstances  of 
the  case,  I  am  of  opinion  that  the  decision  of  the  Assistant 
Magistrate  should  be  confirmed,  and  the  appeal  dismissed 
with  costs. 

Maasdobp,  J. :  I  concur.  I  only  wish  to  say  that,  on  the 
Magistrate's  finding  of  fact,  it  is  not  necessary  to  express  an 
opinion  as  to  whether  I  should  have  held  that  the  conn 
munieation,  if  true,  would  have  been  in  the  public  interest. 
I  am  rather  inclined  the  other  way. 

Solomon,  J.,  concurred. 

C Appellant*!  Attorneys,  Faubbidoe,  Abdkbnb  k  LAirroH .1 
B«fpondent*8  Attorneys,  Van  Ztl  h  Boissum  i.  J 
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Wbiqht,  Cbosslet  &  Co.  vs.  Th£  Botal  BAKnra 
Po¥^DKB  Company  of  New  York. 

Practice  —  Trade-mark  —  Bewwwd  from  Begisier  —  Ifoit- 
regisfraUe  Mark — "BoyoZ" — Word  deseripUve  cf  QiudiUf 
or  Character  of  Goods — Motion — Service. 

Where  the  Royal  Baking  Powder  Company  of  New  Yorkjuwing 
no  representative  in  the  Colony,  had  registered  the  word 
**  Boyal "  as  its  trade-mark  in  the  Colony,  and  applicants 
sought  leave  to  attach  its  interest  in  the  said  trade-mark 
to  fov/nd  jurisdiction,  and  also  leave  to  sue  ly  edictal 
citation  in  an  action  to  have  the  mark  removed  from  the 
Begister,  on  the  ground  that  it  ukls  not  registrable  in  terms 
of  the  Trade  Marks  Acts, 

The  Coubt  held  that  it  was  not  necessary  to  proceed  by  action, 
and  granted  a  rule  nisi,  retumahle  on  a  day  fixed,  calling 
upon  respondent  to  show  cause  why  the  trade-mark  should 
not  he  removed  from  the  register,  and  directed  that  the 
rule  should  he  served  upon  certain  attorneys  in  Cape  Toum 
who  had  acted  for  respondent  in  a  previous  matter,  on  the 
Registrar  of  Deeds,  and  by  registered  letter  addressed  to 
respondent  company^s  place  of  huciness  in  New  York, 
United  States. 

1^91,  Application  was  made  ex  parte  for  leave  to  attach  ad 

^f!!l^'      fundandam  jurisdictionem  the  interest  of  the  Boyal  Baking 

cioiiii^fa'co.  Powder    Company    of   New    York    in    their    trade-mark 

iSdng  ^mi«r  **  Boyal/'  registered  in  the  Colony,  in  an  action  to  expunge 

N^rYork^    the  trade-mark  from  the  register,  and  to  declare  plaintiffs' 

right  to  use  the  word  ^ Boyal"  in  connection  with  their 

baking  powder. 

Applicants  carried  on  bosiness  at  Liverpool,  England,  as 
millers  and  manufacturers.  They  had  manufactured  baking 
powder,  which  they  called  '^  Boyal  Baking  Powder,"  for  the 
past  forty  or  fifty  years,  and  had  for  some  time  past  ex- 
ported large  quantities  to  South  Africa.  About  March, 
1897,  they  applied  for  the  registration  of  their  trade-mark, 
which  included,  amongst  others,  the  word  ^ Boyal";  but 
objection  was  raised  thereto  by  the  respondent  company  on 
the  ground  that  they  had  registered  the  word  *'  Boyal "  as 
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their  trade-mark  in  this  Colony.    The  Begistrar  of  Deeds        ww. 
refused  to  register  applicants'  trade-mark.  wriiht 

CioflBlay  k  Co. 
«t.  The  BojAl 

InneSy  Q,C.  (with  him  Schreiner  Q.O.),  moved.  Applicants  ^^^ny^** 
cannot  register  their  trade-mark  containing  the  word  New  York. 
"Royal,"  amongst  others,  till  respondents*  sole  right  to 
that  word  is  disproved,  as  the  Begistrar  refdses  to  register. 
Applicants  contend  that  '^Boyal,"  being  an  adjective  of 
quality,  is  descriptive  of  the.  character  or  quality  of  the 
goodti,  and  so  not  registrable  as  a  trade-mark  by  itself. 
They  claim  to  use  the  word  in  common  with  others,  and 
disclaim  any  right  to  the  sole  use  of  it.  Definitions  of 
trade-marks  are  given  in  Act  22  of  1877  and  Act  12  of  1895. 
Sebastian  on  Trade  Marks  (pp.  26-27,  366).  The  word  was 
wrongly  registered  as  the- trade-mark  of  respondents,  and  so 
applicants  wish  to  expunge  the  trade-mark.  To  do  this  it 
seems  necessary  to  bring  an  action  in  the  Colony,  as  there 
are  no  rules  allowing  the  matter  to  be  decided  on  motion,  as 
is  the  case  in  England.  These  rules  have  been  framed 
under  the  Trade  Marks  Act  of  1883  (see  Sebastian  on  Trade 
Marks,  3rd  Edit.  p.  427),  by  which  a  simple  procedure  by 
way  of  motion  is  allowed.  Though  no  rules  have  been 
made,  the  Court  might  follow  the  English  practice,  and 
allow  a  motion  to  be  brought  and  service  of  the  notice  of 
motion  to  be  made  by  sending  a  registered  letter  to  respon- 
dents' address  in  New  York,  as  the  attorneys  who  acted  for 
them  in  objecting  to  the  registration  of  our  trade-mark  are 
not  instructed  for  this  matter.  In  a  motion  between  the  same 
parties  in  England,  service  was  allowed  to  be  made  by 
registered  letter.  There  the  registration  of  the  word 
*^  Boyal "  was  refused  to  respondents,  and  then  they  came 
subsequently  and  registered  it  here.  The  respondent 
company  has  no  representative  in  this  Colony,  and  Messrs. 
Fairbridge,  Arderne  &  Lawton,  who  appeared  for  them 
before  the  Begistrar  of  Trade  Marks,  decline  to  accept 
service. 

The  Coubt  (Dk  Villiebs,  C.J.,  Maasdobp,  J.,  and 
Solomon,  J.)  held  that  it  was  not  necessary  to  proceed  by 
way  of  action  in  this  matter,  and  therefore  not  necessary  to 
make  any  attachment,  seeing  that  the  respondents  had 
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w»»-^      registered  their  trade-mark  in  the  Colony.     The  Conrt 

^^TTT.       granted  a  rule  nm,  returnable  on  February  Ist,  1898,  calling 

wiSe^Ro^'  ^P^^  respondents  to  show  cause  why  their  alleged  trads- 

^^pi^ST?'  o^*'*k  "  Eoyal"  should  not  be  removed  from  the  Eegister  of 

»tw  York.    Trade  Marks  on  the  ground  that  the  word  "  Royal "  is  not  a 

registrable  trade-mark  within  the  Trade  Mark  Acts  oi  the 

Ciolony,  and  why  they  should  not  pay  the  costs  incurred. 

The  Court  ordered  that  the  rule  should  be  served  upon 

Messrs.  Fairbridge,  Ardeme    &  Lawton,  solicitors,  Cape 

Town,  upon  the  Registrar  of  Deeds  (as  Registrar  of  Trade 

Marks),  and  by  a  registered  letter  addressed  to  respondents 

at  their  place  of  business,  106,  Wall  Street,  New  York, 

United  States  of  America. 

[  A.piiUoMitf  AtlOfiMfik  Walkzb  a  Jacobsobii.] 


AtTWELL  &  Co.  Vi.    PUBOBLL,  TaLLOP  &  EVKRETT. 

Mag%$trate*8  Jurifdietion  —  lAguidated  Bammges —  Counter' 
daim — Conditional  Payment — Condictio  Indebiti. 

The  pwreha^er  of  timber  having  had  a  dispute  with  ihe  seller 
M  to  the  quantity  delivered,  sent  him  a  cheque  in  full 
settlement  of  his  aecowd.  The  seller  cashed  the  cheque 
and  kept  the  money,  hut  sued  the  purchaser  in  the  Magis' 
trate*s  Court  for  the  balance  of  the  account,  viz^  £50. 
The  defendant  excepted  to  the  jurisdiction,  and  filed  a 
eownterclaim  for  an  amotmt  exceeding  the  original  claim, 
}>eing  on  amoimt  paid  by  him  in  excess  of  the  quantity 
actually  delivered  to  him.  Held,  on  appeal,  that  the 
Magistrate  had  properly  allowed  the  exception. 

Money  paid  on  condition  that  it  should  be  a^icepted  in  fuU 
satisfaction  of  the  creditor's  demand  may  be  recovered 
bach  on  proof  that  it  vxis  in  excess  of  the  debt  due. 

1897.  Appeal  from  a  judgment  of  the  Assistant  Resident  Magis- 

^J^**  trate  of  Cape  Town  in  an  action  in  which  plaintiff  (now 

vt.  fjuoau  appellants)  sued  defendants  (now  respondents)  for  £48  9&  6cZ., 

ETt^t  being  the  balance  of  an  account  for  timber  sold  and  delivered 
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to  defeodadts  during  the  months  from  September,  1896,  to       int. 
Febroary,  1897.  ^^^^ 

Annexed  to  the  summons  was  an  account  showing  details  .^JuJJ^ 
of  the  purchases,  and  the  full  amount  of  purchase  price,  Bvewtt 
£1924  80.,  and  from  this  was  deducted  as  paid  on  account 
the  sum  of  £1874  8$.,  thus  leaving  a  balance  of  £50,  from 
which  plaintifis  subsequently  deducted  £1  10a,  6<2.,  which 
they  credited  to  defendants,  and,  therefore,  now  claimed 
£4Sd$.6d. 

Defendants  at  the  1^1  excepted  to  the  jurisdiction  of 
the  Court  on  the  ground  that  the  sum  sued  for  was  balance 
due  upon  a  total  exceeding  the  jurisdiction  of  the  Court,  and 
that  the  quantity  of  timber  alleged  to  have  been  delivered 
was  actually  disputed.  The  Magbtrate  postponed  deciding 
on  the  exception,  and  decided  to  take  evidence  in  the  case. 

Defendants'  attorney  thereupon  pleaded  the  general  issue, 
and  specially  that  on  April  30th,  1897,  defen^lants  tendered 
plaintiffs  a  cheque  for  £224  ISs.  5(2.,  which  plaintiffs  accepted 
and  cashed,  and  then  informed  defendants  that  they  treated 
the  same  as  payment  on  account,  whereas  it  was,  in  fact,  a 
full  settlement  of  the  account  in  dispute,  and  made  without 
prejudice  to  defendants'  right  to  dispute  the  whole  matter. 
Defendants  further  pleaded  a  counterclaim  for  £52  9$.  9d^ 
being  overpayment  in  respect  of  cheque  in  question,  and 
further  pleaded  that  the  goods  were  not  according  to 
sample. 

The  facts  showed  that  plaintiffs  had  sold  timber  to  defen- 
dants, and  mcule  various  deliveries  between  the  months  of 
September,  1896,  and  February,  1897,  as  the  account  above 
referred  to  showed.  On  the  30th  April,  1897,  plaintiffs 
wrote  to  defendants  demanding  payment  of  £274  18«.  Bd.^ 
being  the  balance  due  on  account  of  timber  eos  Bima.  To 
this  defendants  replied  on  the  same  day,  saying  that,  as  tfaey 
reported  at  the  time  of  delivery,  a  quantity  of  the  wood 
supplied  was  not  in  merchantal^le  condition,  and  so  they 
deducted  the -sum  of  £50  from  the  account  in  respect  thereof, 
and  tendered  £224  ISa.  5d  in  full  settlement,  and  without 
prejudice  to  their  interests  in  the  event  of  plaintiffs'  refusal 
to  accept  the  settlement. 

They  asked  for  an  opportunity  to  check  the  delivery-notes, 

as  on  account  of  difficulties  surrounding  the  delivery,  they 

2  E  2 
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189Y.        coiild  not  make  a  proper  tally  of  the  rarious  deliveries.    Tb 

lAttwdTftCo   *^^  letter  plaintiffs  replied  on  May  Ist,  1897,  saying  that 

IrSirit    ^^^y  ^^^  received  the  cheque  for  £224  18a.  6A,  which  they 

JBferttt     Jiad  placed  to  defendants'  credit    That  there  had  never  been 

any  question  as  to  deliveries  which  extended  over  about  six 

montiiSy  or  as  to  receipt  of  invoices  with  regard  to  quantity 

delivered,  and  they  refused  to  go  into  the  question  again, 

but  stated  that  they  had  receipts  for  every  load  of  timber 

delivered.    The  Magistrate,  after  hearing  the  evidence  in 

the  case,  dismissed  the  summons  with  costs,  holding  that 

the  counterclaim  was  a  bona  fde  one,  and  exceeded  his 

jurisdiction. 

Against  this  decision  the  plaintiffs  appealed,  and  the 
Ma^strate,  in  his  reasons  for  judgment  sent  up  for  the 
purposes  of  the  appeal,  stated  that  he  was  of  opinion  that 
the  cheque  was  handed  by  defendants  to  plaintiffs  con- 
ditionally upon  the  latter  accepting  it  in  full  settlement  of 
all  claims,  and  that,  under  these  circumstances,  it  was 
competent  for  defendants  to  sue  for  a  refund  of  any  amount 
in  dispute,  plaintiffs  having  cashed  the  cheque  and  used 
the  proceeds.  He  held  that  the  counterclaim  was  a  land 
fde  one,  and  that  the  amount  in  question  exceeded  the 
jurisdiction  of  the  Courts 

Irmes,  Q.C^  for  appellants :  The  Magistrate  proceeded  in 
an  irregular  way.  Plaintiffs'  claim  was  for  a  liquidated 
amount  within  the  Magistrate's  jurisdiction,  while  the  defen- 
dants' counterclaim  was  for  unliquidated  damages  above  the 
jurisdiction.  It  is  really  a  claim  for  damages  for  short 
delivery  of  timber.  The  Magistrate  should  have  tried  the 
claim  on  convention,  and  dismissed  the  claim  in  recon- 
vention. 

[Db  Yiluers,  C.J. :  Is  it  not  a  difference  here  that  the 
counterclaim  arose  out  of  the  same  cause  as  the  conventional 
claim  ?  Can  you  claim  pu;*chase  price  of  timber  if  you  have 
not  delivered  the  whole?] 

It  may  be  inconvenient  to  have  conventional  claim  tried 
by  Magistrate,  and  claim  in  reconvention  by  Superior  Court, 
but  that  is  the  well-established  rule.  JBrett  vs.  8olifna» 
(4  Juta,  p.  86) ;  Smith  vs.  Bameboitom  (Buch.  1878,  p.  98) ; 
Colonial  Oovemment  vs.  Stevens  &  Hottingsworth  (10  Juta, 
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ji.  140).   Defendants  conid  have  pleaded  that  the  money  wag      ^-^ 
not  due  on  account  of  breach  of  warranty  of  quality,  or  of  ^^^^^^q^ 
short  delivery.    The  counterclaim  is  dearly  unliquidated,  and     "^^^^^ 
so  much  dissolved  in  doubt^  that  even  the  maxim  id  eertum      »▼«•«• 
est  quod  eertum  reddi  potest  cannot  apply.    As  to  what  is  a 
liquidated  amount,  see  Kroger  vs.  Van  Vuv/rerC$  Executrw 
(5  Juta,  p.  162).    Even  if  the  amount  is  held  liquidated, 
the  Magistrate  should  have  heard  defendants  as  to  "bona  fides 
of  counterclaim,  but  he  went  about  the  case  very  irregularly. 
He  reserved  the  point  of  jurisdiction,  and  heard  plaintiffs' 
witnesses,  and  then  said  he  had  no  jurisdiction. 

Sehreiner,  Q.C.,  for  respondents:  The  counterclaim  is 
liquidated,  and  the  Magistrate,  having  found  that  it  was  a 
bond  fide  one,  properly  ruled  he  had  no  jurisdiction.  There 
can  be  no  question  as  to  the  counterclaim  being  liquidated, 
as  it  is  for  short  delivery  of  wood. 

[De  Yilliebs,  G.J. :  It  is,  on  the  face  of  it,  a  claim  for 
money  wrongly  paid.] 

That  is  so.  It  is  a  eondietio  mdebitif  and  is  as  much  a 
liquidated  claim  as  the  claim  in  convention,  with  which  it  is 
inextricably  bound  up  and  connected.  The  one  claim 
cannot  properly  be  tried  without  the  other  one  being  gone 
into. 

[Solomon,  J. :  The  defence  to  the  conventional  claim  will 
involve  the  Alagistrate  trying  the  counterclaim.] 

That  is  so,  as  they  are  interconnected,  and  the  Magistrate's 
decision  was  the  correct  one. 

De  Yiluebs,  CJ.:  This  case  is  in  some  respects  a 
peculiar  one,  and  differs  from  all  the  other  cases  in  which 
the  jurisdiction  of  Magistrates'  Courts  has  been  determined. 
The  latest  of  these  cases,  Dale  vs.  Winskip  (9  Juta,  p.  509), 
exemplifies  the  effect  of  a  counterclaim  upon  the  jurisdiction 
of  the  Magistrate  in  regard  to  the  original  claim.  In  the 
present  case  the  counterclaim  is  in  excess  of  the  jurisdiction, 
and  the  appellants'  contention  is  that,  inasmuch  as  the 
counterclaim  is  for  unliquidated  damages,  the  Magistrate 
should  have  refused  to  try  the  action.  But  the  counterclaim 
was  really  to  recover  back  from  the  plaintiffs  a  sum  of  money 
which  is  alleged  to  have  been  paid  in  excess  of  what  was 
really  due.    A  cheque  was  sent  to  the  plaintifis  for  £224  in 
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i8»T.^  fall  settlement  of  the  defendants*  debt  for  timber  supplied 
Aj^i^^^Qf^  to  them.  The  plaintiffs  cashed  the  cheque,  but  kept  the 
^S^S^  money,  and  treated  it  as  payment  in  part  only  of  their  claim. 
n^mto.  Clearly  then  the  defendants,  who  had  made  only  a  conditional 
payment,  were  entitled  to  recorer  back  the  excess  which  they 
had  paid.  If  the  plaintiffs  chose  to  keep  the  money  so  pcdd, 
there  may  be  a  question  whether  they  can  recoyer  the  balance, 
but  there  can  be  no  question  as  to  their  liability  to  be  sued 
for  any  sum  oyerpaid  to  them.  A  conditional  payment 
cannot  be  regarded  as  a  payment  of  money  which  can  only 
be  recovered  by  the  eandieUo  indebiti  if  made  in  ignorance  of 
some  fact.  The  defendants  would  hare  been  wiser  not  to 
part  with  the  cheque  without  an  acknowledgment  from  the 
plaintiffs  that  the  money  was  received  in  full  satisfaction  of 
their  claim ;  but  the  plaintiffs'  detention  of  the  money  cannot 
alter  the  terms  upon  which  alone  the  defendants  intended  to 
part  with  their  money.  The  excess  which  the  defendants  seek 
to  recover  consists  of  sums  charged  for  timber  which  the 
defendants  say  was  never  delivered  to  them.  Such  a  claim 
is  as  much  liquidated  as  the  original  claim  for  the  price  of 
the  timber.  To  recover  the  price  the  plaintiffs  would  have 
to  prove  that  the  full  quantity  was  delivered.  I  am  of 
opinion,  therefore,  that  the  Magistrate's  judgment  sustaining 
the  exception  to  his  jurisdiction  must  be  affirmed,  and  the 
appeal  dismissed  with  costs. 

Maasdobp  J.,  and  Solomon  J.,  concurred. 

Appeal  disnussed  accordingly  with  costs. 

r  AppeUants'  Attorney,  Gus  Trolup.  1 

I^Reqwndflotir  Attorney!,  0.  C  Silbbbbaucb.  J 
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OOSTHUYZEN  VS.  PlENAAB. 

Magistrate's  Court — Juris^ion — Besiddng  District 

In  an  action  brought  in  the  Magistrate's  Court  for  C.for  the 
price  of  goods  sold,  it  appeared  that  the  sale  had  taJcen 
place  within  the  district  of  C,  and  that  for  six  weeks 
before  action  brought  the  defendami  had  been  living  within 
the  district,  although  he  occasionally  left  it  for  the  purpose 
of  making  purchases  elsewhere  for  a  Johannesburg  firm. 

Held,  thai  the  evidence  was  sufficient  to  justify  the  Magistrate 
in  holding  that  the  defendant  resided  within  the  district^ 
and  thai  the  Court  had  jurisdiction. 

Appeal  from  a  judgment  by  the  Besident  Magistrate  of       iwy. 
Colesberg  in  an  action  in  which  plaintiff  (now  respondent)        — ^ 
claimed  from  defendant  (now  appellant)  the  sum  of  £22  lOs.,      Fienur. 
being  the  balance  of  the  purchase  price  of  a  certain  sheep 
sold  by  plaintiff  to  defendant  in  July,  1897. 

At  the  trial  defendant's  attorney  excepted  to  the  summons 
on  the  ground  that  the  Court  had  no  jurisdiction  oyer 
defendant,  as  he  was  a  resident  of  Johflmnesburg,  South 
African  Bepublic,  and  was  not  a  resident  within  Colesberg 
district.  In  support  of  this  exception  defendant  stated  that 
he  resided  at  Johannesburg,  and  had  done  so  since  February, 
1897.  (The  date  of  the  trial  was  2nd  August.)  He  stated 
that  he  was  a  partner  in  the  firm  of  Bayley  &  Co.  of 
Johannesburg.  On  being  cross-examined,  he  said  he  had 
been  in  Colesberg  about  a  month  purchasing  stock  for 
Bayley  &  Co.  He  bought  stock  from  Pienaar  in  Colesberg 
district.  He  denied  having  told  Pienaar  that  he  was 
stationed  at  Colesberg.  The  summons  was  served  upon  him 
in  Colesberg,  and  he  appeared  in  answer  to  it. 

Plaintiff  stated  that  defendant,  when  buying  from  him, 
said  he  was  a  partner  in  Bayley  &  Co.,  that  Bayley 
remained  at  Johannesburg,  and  that  he  (defendant)  was 
stationed  at  Colesberg  to  buy  stock.  Defendant  paid  for 
stock  bought  by  himself,  and  plaintiff  did  not  sell  to  Bayley 
&  Co.,  but  to  defendant.  Defendant  employed  a  man  at 
Colesberg  whose  duty  it  was  to  entrain  the  cattle. 

Q?he  Magistrate  then  went  into  the  merits  of  the  case,  and  in 
the  course  of  defendant's  evidence  he  said  that  he  "  trucked  *' 
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i«n.  cattle  to  Johannesburg  in  his  own  name  as  sender,  and 
~l '  certificates  were  made  out  in  his  own  name.  The  Magistrate 
pi^Mff!^'  gare  judgment  for  plaintiff  for  the  amount  claimed  with 
costs,  and  in  his  reasons  for  judgment,  after  stating  the 
pleadings,  the  Magistrate  said  that  the  summons  was  served 
personally  upon  defendant  at  his  residence  in  Colesberg, 
and  he  appeared  both  in  person  and  by  attorney  to  answer 
the  plaint ;  that  defendant  had  told  plaintiff  he  was  stationed 
at  Colesberg ;  that  defendant  personally  paid  for  all  stock 
purchased.  The  Magistrate  found  that  the  evidence  showed 
that  defendant  was  domiciled  in  Colesberg  as  a  buyer  of 
stock,  that  he  purchased  upon  his  own  account,  paying  and 
taking  receipts  in  his  own  name,  and  as  sender  transported 
all  stock  purchased  by  him  in  his  individual  capacity. 

8chreiner,  Q.G.,  for  appellant:  The  Magistrate  had  no 
jurisdiction,  as  defendant  did  not  reside  in  the  district  of 
Colesberg ;  he  was  only  temporarily  there.  Act  20  of  1816, 
sect.  8.  8coU  vs.  Clarke  &  Co.  (13  S.  C.  R.  p.  15) ;  Beedle  & 
Co.  ts.  Bowley  (12  S.  C.  R.  p.  401).  The  evidence  shows  that 
defendant  wc^  carrying  on  business  in  co-partnership  in 
Johannesburg,  and  was  periodically  staying  at  Colesberg  for 
business  purposes. 

'  MoUefw,  for  respondent :  The  Magistrate  has  found  as  a 
fietct  that  defendant  W6^  a  resident  of  Colesberg,  and  the  facts 
bear  this  out.  He  was  really  stationed  at  Colesberg,  and 
was  doing  business  there  for  a  firm  in  Johannesburg,  where 
he  had  only  stayed  for  three  months.  Clause  1  of  Sched.  B 
of  Act  20  of  1856  uses  the  words  "  residing  or  inhabiting," 
and  that  must  be  read  with  sect.  8  of  the  Act.  Besides,  the 
merits  will  show  that  defendant  is  estopped  from  denying 
that  he  resides  at  Colesberg. 

Schreiner,  Q.C.y  in  reply:  There  is  no  estoppel  from 
denying  jurisdiction  on  account  of  non-evidence.  Magis- 
trate's jurisdiction  is  bound  by  statute.  Diviswndl  Council 
of  Biversdale  vs.  Pienaar  (3  Juta,  p.  252). 

De  Villiers  C.J. :  The  only  objection  now  raised  to  the 
Magistrate's  judgment  is  that  he  was  wrong  in  holding  that 
the  defendant  resided  within  the  district  of  Colesberg.  The 
first  rule  of  the  Magistrates'  Courts  gives  these  Courts 
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jarisdiction  *'over  or  in  respect  of  any  person  residing  or      ^^n.^ 
inhabiting  "  within  the  districts  assigned  to  them  respectively.  q^^,,~   ^ 
The  evidence  shows  that  the  contract  sued  npon  was  entered     Ptonaw. 
into  within  the  district  of  Golesberg,  and  that  for  six  weeks 
before  the  action  was  brought  he  had  been  living  there, 
although  he  occasionally  went  elsewhere  to  buy  sheep  for  a 
Johannesburg  firm.    He  had  previously  resided  at  Johannes- 
burgy  where  he  is  said  still  to  be  a  partner,  in  some  business ; 
but  it  does  not  appear  that  be  had  been  living  longer  at 
Johannesburg  than  he  afterwards  lived  at  Colesberg.     The 
Court  sees  no  reason  for  disturbing  the  judgment  of  the 
Magistrate  upon  what  is  really  a  question  of  fact,  and  the 
appeal  must  be  dismissed  with  costs. 

Maabdobp,  J.,  concurred. 

Solomon,  J. :  I  thought  at  first  that  the  evidence  showed 
that  the  defendant  had  his  permanent  home  at  Johannesburg, 
and  had  merely  come  to  Colesberg  for  a  temporary  purpose* 
If  that  had  been  so,  I  should  have  felt  some  doubt  as  to 
what  the  decision  of  the  case  should  be.  But  when  one 
looks  at  the  facts  of  the  case,  one  cannot  come  to  the 
conclusion  that  defendant  did  reside  at  Johannesburg.  It  is 
clear  that  he  had  only  been  there  for  about  three  months 
before  he  went  to  Colesberg.  It  is  trae  he  is  a  member  of  a 
firm  carrying  on  business  at  Johannesburg;  but  it  is  a 
curious  thing  that  almost  immediately  he  joined  the  firm  he> 
left  Johannesburg  and  went  to  Colesberg,  and  had  been  in 
Colesberg  for  about  six  weeks  when  the  case  was  tried.  The 
evidence  goes  to  show  that  his  residence  is  in  Colesberg 
rather  than  in  Johannesburg,  and  was  so  at  the  time  of  the 
action.     I  therefore  concur. 

Appeal  dismissed  accordingly  with  costs. 

[AKMllAiirs  Atioraeys,  Walker  ft  Jaoobsohn.I 
K6q;K>iMlent*8  Attorneys,  Sauer  h  Stamdem.     J 
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Hetdehbyoh  vs.  Woolven. 

Sei'Off---(k)my&DLBSitiO'—Prineipal  and  Agent — Undisclosed 

Principal — Sale — Price. 

A  person  purchasing  from  the  agent  of  an  undisclosed 
principal  without  notice  of  the  agency  is  entitled  to 
set  off  against  the  price  claimed  bg  the  principal  a 
debt  owing  by  the  pwrchaser  to  the  agent. 

N^4.  Appeal    from  a  judgment    of  the  AaBistant   Besidoit 

[OTtto^ch  «t  Magistrate  of  Cape  Town  in  an  action  in  which  plaintiff 
wooiTen.  (now  appellant)  claimed  from  defendant  (now  respondent) 
the  sum  of  £30  dae  to  him  for  an  organ  sold  and  delirered 
by  plaintiff  to  defendant  in  or  about  October,  1894.  At 
the  trial  defendant  pleaded — (1)  the  general  issue ;  (2)  he 
denied  plaintiff's  right  to  sue,  and  denied  that  he  ever 
purchased  the  harmonium  from  plaintiff;  (3)  if  the  fore- 
going pleas  were  deemed  insufficient,  but  not  otherwise, 
defendant  said  that  he  bought  the  organ  from  one  Beedle, 
who  did  not  at  any  time  disclose  Heydenrych  as  his 
principal.  That  the  said  Beedle  owed  defendant  £21  lis.  4d 
for  services  rendered,  and  that  defendant  had  tendered  Beedle 
£8  &.  8(2.,  the  difference  between  the  £30  and  the  £21  Us.  4^ 
If  the  Court  found  that  Heydenrych  was  lawfully  entitled  to 
sue,  but  not  otherwise,  defendant  filed  a  counterclaim  of 
£21  ll8.  4i.,  and  pleaded  a  tender  of  £8  8«.  Si.  before  issue 
of  summons,  upon  Beedle  or  the  said  principal  repolishing 
the  organ  as  agreed  between  defendant  and  Beedle.  This 
latter  condition  was  subsequently  withdrawn  by  defendants 

The  Assistant  Besident  Magistrate  gave  judgment  for 
plaintiff  on  the  claim  in  convention,  and  for  defendant 
(plaintiff  in  reconvention)  on  the  claim  in  reconvention,  thus 
practically  giving  judgment  for  plaintiff  in  convention  for 
£8  85.  8c2.,  but  made  no  order  as  to  costs. 

In  his  reasons  for  judgment  sent  up  for  the  purposes  of 
the  appeal  noted  from  this  decision,  the  Magistrate  stated 
that  he  found  that  the  organ  was  Heydenrych's  property, 
that  he  had  employed  Beedle  as  his  agent  to  sell,  and  that 
the  organ  was  at  the  time  of  sale  in  Beedle's  possessioii. 
That  Beedle  sold  the  organ  to  Woolven,  but  did  not  dis- 
close to  him  that  Heydenrych  was  his  (Baedle's)  principal. 
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bat  led  Woolren  to  believe  that  he  (Beedle)  was  the  aotaal  ^^-^ 
owner  of  theorfzfan.  The  Magistrate  held  that  under  the  h^^^Zj^i, 
circumstances  Woolven  had  the  right  to  set  off  against  ^f^ooifw. 
Heydenrych  any  counterclaim  that  he  might  have  acquired 
against  Beedle.  He  found  that  Woolyen  had  established 
his  counterclaim  for  services  rendered  to  Beedle  as  pleaded, 
little  or  no  evidence  having  been  led  to  rebut  it.  The 
Magistrate  stated  that  he  found  the  counterclaim  to 
be  within  his  jurisdictioD,  inasmuch  as  Heydenrych  having 
been  found  entitled  to  sue  and  a  tender  of  the  difference 
between  plaintiff's  claim  and  defendant's  counterclaim  having 
been  pleaded,  defendant  virtually  admitted  the  claim  in 
convention,  and  so  the  sum  of  £8  Ss.  8d.  was  really  the 
only  matter  in  dispute.  The  defendant  during  the  hearing 
withdrew  the  condition  as  to  polishing  the  organ  from  his 
tender.  The  Magistrate  did  not  consider  that  plaintiff,  on 
account  of  the  action  of  his  agent  Beedle  and  of  his  long 
delay  in  making  any  claim  on  Woolven,  was  entitled  to  any 
costs. 

McOr^goTy  for  appellant :  The  Magistrate  erred  in  allowing 
the  counterclaim  to  be  set  off  against  the  claim  in  conven- 
tion. The  set-off  was  against  Beedle  &  Co.,  aud  Beedle  was 
not  Beedle  &  Ca  The  account  is  similar  to  that  in 
Brett  vs.  SoKnum  (4  Juta,  p.  6).  HoU.  ComuU.  (vol.  i. 
cons.  274). 

[De  Yillibbs,  C.J. :  But  here  Beedle  was  at  most  agent 
for  an  undisclosed  principal.  In  that  case  there  was  clear 
fraud,  known  to  purchaser.] 

But  the  counterclaim  was  not  liquidated.  Kruger  vs. 
Yuuren  (5  Juta,  162).  Van  der  Linden  (Juta's  Transla- 
tion, p.  199). 

Graham^  for  respondent:  There  was  no  ownership  in 
Heydenrych,  as  facts  show  no  delivery ;  but  unfortunately 
no  cross  appeal  was  noted.  The  account  was  between 
Woolven  and  Beedle,  as  the  Magistrate  found  when  he  decided 
that  there  was  set-off  between  Woolven  and  Beedle,  who 
had  not  disclosed  his  principal.  Set-off  can  be  made 
against  agent  of  undisclosed  principal  so  as  even  to  bind 
the  principal.  Fish  vs.  Kemptan  (7  C.  B.  687).  Broom's 
CovMKum  Law   (Libr.  Edit.  p.  587).      Diooon  vs.   Henley 
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iw-^       (4  Ch,  D.  133).    Biggs  vs.  Evans  (1  Q.  B.  D.  (1894)  p.  88)* 
In  the  present  case  Heydenrych  gave  Beedle  direct  authority 


Hot.  4. 


«>i'^«-  '  to  sell. 


[Db  Villebrs,  CJ.,  referred  to  Voet,  16.  2. 11.] 
McOregar,  in  reply. 

Db  Villiers,  O.J. :  The  plaintiff  sued  the  defendant  for 
the  sum  of  £30,  being  the  price  of  an  organ  alleged  to  have 
been  sold  by  the  former  to  the  latter.  The  defence  was 
that  the  organ  was  in  fact  bought  from  one  Beedle,  who  at 
the  time  owed  the  defendant  the  sum  of  £21,  and  that  the 
defendant  was  entitled  to  set  off  this  debt  against  the  claim 
for  £30.  To  the  plaintiff's  statement  that  Beedle  was  his 
agent  in  the  sale  of  the  organ,  the  defendant's  answer  was 
that  he  was  not  aware  at  the  time  of  his  purchase  that  the 
plaintiff  was  the  real  seller.  The  eyidence  supports  the 
Magistrate's  finding  that  the  defendant  believed  he  was 
buying  from  Beedle;  and  the  question,  therefore,  arises, 
whether  a  person  purchasing  from  the  agent  of  an  undisclosed 
principal  without  knowledge  of  the  agency  is  entitled  to 
set  off  against  the  price  a  debt  owing  by  such  agent*  There 
is  no  direct  authority  upon  this  point,  but  upon  erery 
principle  regulating  the  dealings  of  third  persons  with  the 
agents  of  undisclosed  principals  the  set-off  ought  to  be 
allowed.  •  It  may  well  be  that  if  the  debt  had  been  owing 
by  the  plaintiff  and  not  by  the  agent,  the  defendant,  upon 
being  sued  by  the  plaintiff  as  the  undisclosed  principal  for 
the  price  of  the  organ,  might  have  set  off  the  debt  against 
the  price ;  but  it  by  no  means  follows  that  he  is  not  entitled 
to  set  off  the  debt,  which  is  in  fact  due  by  the  agent,  against 
the  price  of  the  organ  sold  by  the  agent  in  his  own  name. 
Even  in  the  case  of  a  cession  of  a  debt  the  debtor  may, 
aiccolding  to  Pothier  (Oblig.,  sect.  596),  oppose  to  the  demand 
of  the  cessionary  not  only  what  is  due  from  such  cessionary, 
but  also  what  is  due  from  the  original  creditor,  provided 
the  debt  was  contracted  by  such  original  creditor  before 
the  debtor  had  notice  of  the  cession.  In  the  cases  upon 
which  the  opinions  of  eminent  jurists  are  reported  in  the 
Dutch  ConsuUaiions  (vol.  i.  a  274,  and  vol.  iiL  c.  8),  the 
purchaser^  knew  that  they  were  dealing  with  agents,  and 
it  was  held  that  third  parties  dealing  with  the  agents  could 
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not  Bet  off,  as  against  the  principals,  debts  owing  by  tb^ir        im. 
respective  agents.    The  passage  in  Vod  (Coinm.,  16.  2. 11)       ^^~zL 
citing  these  opinions  clearly  shows  that,  according  to  his'    WooiTan. 
view  also,  set-off  is  not  allowed  where  an  agent  has  sold 
not  in  his  own  but  in  his  principal's  name  (non  in  mo  eed 
proponentid  rhomine),  and  has  on  the  other  hand  himself 
become  a  debtor  of  the  party  to  whom  he  had  thus  sold. 
The  inference  is  obvious  that  the  set-off  must  be  allowed 
where  the  existence  of  the  agency  had  not  been  disclosed. 
I  am  of  opinion  that  the  Magistrate  correctly  allowed  the 
compensation  in  the  present  case,  and  that  the  appeal  must 
be  dismissed  with  costs. 

Maasdobp,  J.,  and  Solomon,  J.,  concurred.  , 

Appeal  dismissed  accordingly  with  costs. 

rA.ppellant*(i  Attorney,  Y.  A.  Vau  der  Bti«.1 
Respondent's  Atttnney*  A.  P.  Rehsalt.      J 


Municipality  op  Alice  vs.  Crallan. 

Mtmidpal  Cowndl — Begulations  conferring  Powers 
— Non-exercise  of— Damages. 

The  Mvmcipality  of  A.  promulgated  certain  additional  regular 
tions  containing,  inter  alia,  one  that  '^  the  removal  of  the 
night-soil  shall  he  made  only  hy  the  officer  or  officers  that 
may  be  appointed  hy  the  CoimcHfrom  time  to  time,*'  hut 
did  not  act  v/nder  them,  having  given  notice  that  the 
regulations  would  stand  over  pending  the  promulgation^ 
of  the  PuUic  Health  Act,  1897.  C,  a  ratepayer,  previous 
to  the  promulgation  of  the  Act,  called  upon  the  Council  to 
remove  his  night-soil  in  terms  of  the  regulations,  a/nd 
upon  the  CounoiVs  refusal  sued  it  for  damages  caused  hy 
its  neglect  to  remove  such  night-soil. 

Held,  on  appeal,  that  inasmuch  as  the  regulations  conferred 
powers  a/nd  did  not  impose  a  duty  upon  the  Cotmeil,  the 
non-exercise  of  such  powers  did  not  ground  an  action  for 
the  damages  claimed. 

Appeal  from  a  jiidgment  of  the  Assistant  Besident 
Magistrate  of  Victoria  East  in  an  action  in  which  plaintiff 
(now  respondent)  sued  defendants  (now  appellants)  for  the 
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N^s.      ^^  of  £10  damages  siutaiDed  by  reasoii  of  defendatitfl 
Mmiiciuaity  of  ^*^^"^  failed  to  have  a  certain  bucket  containiiig  mght«oil 
^Jj^     removed  from  plaintiff's  premises. 

The  plaintiff  in  his  summons  stated — (1)  that  he  was  the 
owner  and  occupier  of  certain  premises  situate  at  Alice ; 
(2)  that  defendants  had  framed  certain  additional  regulations 
Tinder  the  provisions  of  Act  45  of  1882  and  the  Municipal 
Amendment  Act  of  1893,  which  regulations  had  been  ap- 
proved of  by  the  Governor  and  duly  published  in  the 
Oovemment  Oaaette ;  (3)  that  paragraph  2  of  such  regular 
tions  provided,  inter  alia,  as  foUows :  **  The  removal  of  night- 
soil  shall  be  made  only  by  the  officer  or  officers  that  may 
be  appointed  by  the  Council  from  time  to  time  '* ;  (4)  that 
plaintiff  on  or  about  the  23rd  July  last  gave  notice  to  the 
town  clerk  at  the  Town  Office,  Alice,  in  terms  of  paragraph 
4  of  the  additional  regulations,  that  he  required  defendants 
to  cause  a  certain  bucket  containing  ni^^ht-soil  to  be  re- 
moved from  a  privy  on  his  premises ;  (5)  that  plaintiff  at 
the  same  time  and  place  tendered  the  town  clerk  the  sum 
of  sixijonce  for  the  removal  of  the  bucket,  in  terms  of  sect.  3 
of  the  regulations ;  (6)  that  the  defendants,  though  often 
requested  so  to  do,  had  failed  and  neglected  to  have  the 
bucket  removed,  and  that  thereby  plaintiff  had  suffered 
damages  in  the  sum  of  £10  stg.  At  the  trial  defendants 
admitted  the  allegations  in  paragraphs  1,  2,  3,  4,  and  5  of 
the  summons,  but  denied  paragraph  6,  as  they  had  not  put 
the  regulation  in  force,  and  pleaded  that  the  plaintiff  was 
made  aware  of  the  fact  before  action.  Further,  they  pleaded 
the  general  issue. 

The  additional  regulations  were  published  in  the  OazeUe 
of  19th  of  February,  1897,  by  Government  Notice  No.  138 
of  1897,  and  were  substantially  as  referred  to  in  the 
summons. 

It  appeared  that  the  regulations  were  published  in  the 
Alice  Times  on  April  22nd,  1897,  '^  for  general  information, 
as  it  is  the  intention  of  the  Council  to  carry  out  the  said 
regulations,"  and  a  copy  of  the  regulations  was  served  later 
upon  Crallan  as  a  ratepayer.  In  the  middle  of  May  plaintiff 
went  to  the  town  clerk,  asked  that  the  bucket  be  removed, 
and  tendered  sixpence,  when  the  town  clerk  told  him  that 
the  regulations  had  only  been  published  for  information  of 
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ratepayeis,  and  that  they  were  not  in  force  yet,  as  no       im. 

scavenger  had  been  appointed.     On  the  30th  May  the        — ^ 

Council  resolved    that  the  additional   reflations  should      AUcevf. 

Stand  oyer  till  the  promulgation  of  the  projected  Health 

Billy  and  this  resolution  was  officially  published  in  the  Alice 

Times.    Subsequently  the  Council  was  informed  that  the 

Health  Act  would  be  published  so  as  to  come  into  force 

on  1st  January,  1898.    On  July  23rd  Crallan  again  asked 

that  the  tub  be  removed,  pehen  he  was  again  told  by  the 

town  clerk  that  the  regulations  had  not  been  put  into  force 

and  the  money  tendered  was  refased.    On  that  day  Crallan 

was  asked  to  pay  interest  on  overdue  rates  in  accordance 

with  certain  regulations,  which  he  did ;  and  then  arose  the 

question  of  removing  the  tub,  Crallan  taking  up  the  position 

that  the  Council,  if  it  followed  the  regulations  as  to  interest 

on  arrear  ratesi  should  also  follow  the  additional  regulations, 

as  they  had  been    published  as  duly  approved    by  the 

Governor. 

The  Assistant  Magistrate  gave  judgment  for  plaintiff  for 
£5  and  costs,  and  against  this  decision  defendants  appealed. 
In  his  reasons  for  judgment,  the  Magistrate  stated  that  as  no 
date  was  fixed  the  regulations  must  be  presumed  to  have 
come  into  force  on  the  day  of  promulgation  in  the  Gaaettey 
viz.,  13th  February,  1897,  and,  as  they  prohibited  plaintiff 
from  removing  the  night-soil  under  a  penalty  of  £2,  he  was 
compelled  to  go  to  the  town  clerk,  whose  refusal  to  order  the 
tub  to  be  cleaned  caused  a  nuisance  and  damage  to  plaintiff. 
The  Magistrate  did  not  consider  proper  notice  of  suspension 
of  the  regulations  was  given,  and  doubted  whether,  in  view 
of  sects.  Ill  and  112  of  Act  45  of  1882,  the  Council  had 
any  power  to  temporarily  suspend  regulations  duly  approved 
by  the  Governor,  on  their  own  authority  and  without  the 
Giovemor's  sanction. 

Sclvreiner,  Q.C.,  for  appellant.  The  bye-laws  impose  no 
clear  and  direct  duty  having  the  force  of  law  on  the  Council, 
but  give  the  Council  a  discretion  to  appoint  a  scavenger  or 
not.  The  Council  was  legally  justified  in  withholding  action 
under  the  bye-law  until  the  promulgation  of  the  Public 
Health  Act,  of  which  due  notice  was  given  to  respondent 
both  verbally  and  by  advertisement.    He  could  thereupon 
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^\      have  had  the  night-soil  removed  himself,  and  so  cannot  mie 

Mnnioipiity  of  ^^^  damages  as  volenti  non  fit  injuria.    The  Magistrate  fonnd 

^j^^      that  plaintiff  had  animus  a^^ainst  the  Council  on  account  of 

their  refusal  to  remit  certain  interest  due  under  another 

bye-law  duly  in  force. 

If  the  Council  had  sued  plaintiff  for  breach  of  the  regula- 
tion in  question,  he  would  have  had  a  valid  defence  in  that 
that  regulation  was  suspended  from  operation,  which  left 
him  a  free  hand  in  removal  of  p%ils. 

Again,  no  special  damage  is  pleaded  in  summons,  and  no 
notice  to  the  Municipality  of  want  of  diligence. 

Innes,  Q.O.,  for  respondent.  Under  sects.  Ill  and  112  of 
Act  45  of  1882  bye-laws  may  be  made  by  Council,  and  when 
made  have  the  force  of  law  and  become  part  of  the  statute, 
save  in  so  far  as  they  are  idtra  vires.  These  regulations, 
therefore,  impose  a  clear  duty  on  the  Council. 

[De  Yiluebs,  C.J. :  Do  they  impose  a  duty  or  g^nt  a 
right  which  may  be  waived  at  discretion  ?] 

That  is  the  point.  When  once  the  regulations  were 
framed,  approved  of  by  the  Governor,  and  duly  promulgated, 
they  became  part  of  the  law  as  much  as  is  the  Act  45  of 
1882  itself,  unless  they  were  uUra  viree^  and  so  may  not  be 
waived.  If  they  establish  a  clear  duty,  the  Council  is  bound 
by  them,  unless  they  are  impossible  of  execution.  Jardaan 
vs.  Worcester  Mtmicipcdity  (10  Juta,  p.  159). 

[De  Yiluebs,  C.J. :  In  the  second  regulation  the  word 
'^only"  shows  it  is  a  privilege  in  the  Municipality  which 
may  be  waived.] 

The  word  adds  force  to  the  prohibition  that  no  one  else 
shall  remove  night-soiL  It  is  not  a  privilege,  but  a  duty 
cast  by  the  regulations  as  part  of  the  law  on  the  Council  to 
appoint  an  oflSoer.  Plaintiff  could  not  have  been  prosecuted 
for  a  breach  of  the  regulations  if  he  had.  removed  night-soil, 
as  the  defence  that  the  Council  had  made  a  compliance  im- 
possible would  be  valid;  but  that  does  not  conclude  the 
question. 

Sehreiner,  Q.(7.,  in  reply.  Act  45  of  1882,  sect.  170,  gives 
power  of  prosecution  to  the  Council.  The  words  of  the 
regulations  are  directory  and  not  imperative;  so  tbere  is 
not  a  direct  duty,  but  a  right  conferred  on  the  Council  to 
appoint  scavengers. 
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De  Yilliers,  CJ.  :  I  incline  to  the  view  that  these  lesr. 
additional  refi^ulations  were  intended  to  confer  certain  powers  —^  * 
upon  the  Municipality,  and  not  to  impose  duties  upon  it  ^'°?j^- 
The  powers  were  conferred  in  the  idea  that  the  scavenging 
work  should  be  properly  done  by  o£Scers  duly  appointed, 
and  not  be  left  to  indiyiduals,  even  m  the  case  of  their  own 
houses.  That  being  so,  there  is  no  liability  on  the  defen- 
dant Council.  If  the  Council  chose  to  surrender  these 
powers  and  gave  notice  to  that  effect  to  the  ratepayers,  the 
latter  have  no  power  to  compel  the  Council  to  exercise  the 
powers  conferred.  It  is  quite  impossible  for  any  of  the 
householders  afterwards  to  sue  the  Council  for  the  non- 
exercise  of  the  powers  conferred.  Even  assuming  that  there 
was  a  duty  upon  the  Council  to  remove  or  cause  the  removal 
of  the  night-soil,  Mr.  Innes  admits  that  if  this  duty  was  not 
exercised — that  is,  if  the  Council  did  not  remove  the  night- 
soil,  but  allowed  the  householders,  like  respondent  in  the 
present  case,  to  do  so — these  householders  would  not  be 
liable  to  a  prosecution  by  the  Council.  The  Municipal 
Council  could  indeed  prosecute  for  a  contravention  of  its 
regulations ;  but  if  Crallan  had  been  so  prosecuted  he  would 
liave  had  a  good  defence,  namely,  that  the  Council  had 
refused  to  do  the  work  and  that  he  was  therefore  compelled 
to  do  it  himself.  In  my  opinion  that  was  the  proper  course 
for  respondent  to  have  taken.  When  the  Council  refused 
to  do  the  work,  respondent  should  have  done  it  himself,  and 
then,  if  there  was  any  duty  incumbent  upon  the  Council,  he 
would  have  had  an  action  against  the  Council  for  any  costs 
and  charges  incurred  in  removing  the  night-soil  himself- 
But  he  did  not  do  this.  He  continued  to  use  the  closet  and 
allowed  his  family  to  continue  the  nuisance,  and  now,  having 
created  the  nuisance  and  caused  damage  to  his  property,  he 
claims  damages  from  the  Municipality.  Under  the  circum- 
stances the  decision  of  the  Magistrate  cannot  be  sustained, 
and  the  appeal  must  be  allowed  with  costs. 

Maasdorp,  J.,  and  Solomon,  J.,  concurred. 
Appeal  allowed  with  costs. 

C Appellants*  Attorneys,  ScANnsN  k  Sttbet.       H 
Respondent's  Attorneys,  Van  Ztl  k  Bui88iifirt.J 
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Nicholson  vs.  Mtburoh. 

Lessor  and  Lessee — Wilful  holding  over — Malicious  Trespass 

— Ejectment — Damages. 

A  lessee  who  wilfully  or  contumaciously  holds  over,  after 
expiration  of  the  lease,  untU  ordered  hy  a  decree  of  eject- 
ment to  deliver  occupation,  is  liable  to  exemplary  damages 
as  for  malicious  trespass. 

A  lessor  having  become  liable  to  a  second  lessee  in  damages  for 
not  being  able  to  give  possession  of  the  premises  in  con- 
sequence of  the  first  lessee  wilfuUy  holding  over  untU 
ejectment,  Held,  that  the  lessor  uxis  entitled  to  recover  8ue& 
damages  from  the  first  lessee,  besides  an  amou/nt  equal  to 
the  rent  for  the  period  of  such  wrongful  occupation, 

1897.  Appeal  from  a  judgment  of  the  Besident  Magistrate  of 

—1 '  Cape  Town  in  an  action  in  which  plaintiff  (now  respondent) 
Mybor^h. '  sued  defendant  (now  appellant)  for  payment  of  the  sum  of 
£17  bs.,  being  £5  lOs,  for  one  month's  rent  of  plaintiff's 
house,  and  £11  lbs,  as  and  for  damages  for  failure  to  give 
up  possession  of  plamtiff's  house  upon  the  expiry  of  one 
month's  notice  to  quit  duly  given  by  plaintiff  to  defendant. 

The  summons  claimed  the  £5  \0s,  as  and  for  one  month's 
rent  of  house  hired  from  plaintiff  by  defendant,  and  in  her 
use  and  occupation  during  May,  1897.  In  the  summons, 
plaintiff  claimed  the  £11  lbs.  as  damages,  and  plaintiff  said 
that  defendant  occupied  a  house  at  Green  Point,  the  property 
of  plaintiff,  as  a  monthly  tenant,  subject  to  one  month's 
notice  to  quit.  That  plaintiff  gave  defendant,  on  the 
1st  April,  1897,  one  month's  notice  to  quit,  expiring  on 
30th  April.  That  plaintiff,  expecting  that  defendant  would 
vacate  and  deliver  possession  of  the  premises  on  that  date, 
let  them  to  another  tenant;  that  defendant  failed  and 
neglected  to  give  up  possession  of  the  house  on  the 
30th  April,  but  retained  possession  until  the  1st  June, 
whereby  plaintiff  had  suffered  damage  and  loss  to  the  extent 
of  £11  15«. 

At  the  trial,  defendant  admitted  liability  for  £5  lOs.  as 
and  for  one  month's  rent,  which  was  tendered  before  action 
brc»ught,  but  denied  liability  for  damages,  and  said  it  was 
incompetent  for  plaintiff  to  claim  damages  and  rent  for  the 
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same  property  and  for  the  same  period  of  occupation.    The       J^'v 
tender  of  £5  10a.  was  admitted  by  plaintiff.  NichoSon  »« 

The  evidence  showed  the  above  facts  alleged  in  the  Myburgb. 
summons,  and  that  the  damages  were  made  up  of  £4,  paid 
to  one  Gaudry,  and  £7  15a.,  paid  to  one  Duncan.  FlaintifT 
let  his  house  to  Duncan  from  the  1st  May,  and  Gaudry 
hired  the  house  Duncan  was  in  from  that  date.  In  con- 
sequence of  defendant  not  quitting  possession  on  the 
30th  April,  but  remaining  till  ejected  on  1st  June,  an 
aiTangement  was  made  by  which  Duncan  was  to  stay  at  his 
old  house  till  May  19th,  and  plaintiff  had  to  and  did  pay 
Gaudry  £4  for  this.  After  that  date  Duncan  moved  out, 
and  was  in  consequence  put  to  expense  in  lodging  himself, 
having  to  pay  his  servant  board  wages,  and  having  to  store 
furniture,  etc.,  in  the  sum  of  £7  15a.,  which  he  claimed  from 
plaintiff.  Duncan  refused  to  pay  rent  to  plaintiff,  though 
in  occupation  of  his  house,  until  his  claim  was  paid. 

The  Magistrate  (J.  0.  Faure)  gave  judgment  for  plaintiff 
for  £5  10a.  for  rent,  and  £10  as  damages,  with  costs. 
Against  this  judgment  defendant  now  appealed,  but,  owing 
to  the  Magistrate's  sadden  death,  no  reasons  for  judgment 
were  sent  up  for  the  purposes  of  the  appeal. 

Oraham,  for  appellant :  The  plaintiff  cannot  bring  an 
action  for  rent  and  damages  for  holding  over  at  one  and  the 
same  time — the  two  claims  are  inconsistent.  Again,  no 
damages  are  claimable,  as  those  alleged  here  are  too 
remote. 

SearUy  Q.C.^  for  respondent :  The  only  point  arising  in  this 
appeal  is  whether  the  damages  awarded  are  excessive.  The 
word  "rent"  is  wrongly  used  in  the  summons,  and  the  £5 
was  really  for  use  and  occupation  of  the  house.  It  is  quite 
clear  what  the  summons  means,  though  not  artistically 
drawn.  Plaintiff  could  claim  altogether  for  damages,  or  for 
£5  for  use  and  occupation,  and  for  damages  in  addition 
thereto. 

[De  Yilliers,  G.J. :  Either  defendant  is  a  trespasser  or  a 
tenant,  and  Mr.  Graham  says  if  she  is  sued  as  one,  she 
cannot  be  sued  as  the  other.] 

I  cannot  find  authorities  in  our  law  exactly  in  point,  but 
in  English  law  an  action  lies  for  damages  for  trespass  and 
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noTf.  ^^^  mesne  profits,  i.e.,  a  claim  for  use  and  occnpation.  By 
NichoiaonM  r^^^iw^^g  ^  occupation  she  became  a  trespasser,  and  is 
Aiybuxxh.  liable  for  any  reasonable  damages  caused  thereby,  as  in  this 
case.  Plaintiff  has  had  to  pay  the  new  lessee  damages  for 
not  keeping  his  contract,  and  as  this  was  caused  by  defen- 
dant, he  can  claim  to  be  reimbursed  by  defendant 

Oraham,  in  reply:  Plaintiff  cannot  claim  for  use  and 
occupation,  and  for  damages  as  well.  The  exception  was 
well  taken.  There  would  be  no  end  to  the  series  of  actions 
for  damages  if  this  is  allowed.  Again,  damages  are  too 
remote. 

[Db  YniLiEBS,  C.J. :  The  Dutc*h  authorities  are  very 
drastic  against  the  person  holding  oyer  (HoU.  ConmdL  4. 
34).l 

Voet,  19.  2.  3,  says  that  the  occupier  is  liable  for  damages 
after  action. 

De  Villiers,  C.J. :  The  plaintiff  has  obtained  judgment 
in  the  Court  below  for  £5  10s.  as  rent  and  £10  as  damages. 
If  the  summons  had  asked  for  the  total  amount  as  damages 
for  the  defendant's  refusal  to  deliver  up  the  premises  at  the 
end  of  the  month,  for  which  he  had  received  notice,  it  would 
have  been  quite  in  order.  I  do  not,  however,  consider  the 
summons  to  be  wholly  bad  by  reason  of  its  being  made  up 
of  a  claim  for  rent  for  the  month  of  illegal  occupation  and  for 
damages.  The  term  *'rent"  is  not  strictly  applicable, 
seeing  that  the  letting  had  ended.  The*real  question  is 
whether  the  amount  awarded  by  the  Magistrate  is  excessive. 
The  sum  of  £5  lOs.  is  admitted  to  be  a  fair  amount  for  a 
month's  use  and  occupation.  As  to  the  damages,  it  appears 
that  after  the  plaintiff  had  given  the  defendant  notice  to 
quit  he  let  the  house  to  one  Duncan,  but  was  unable  to  give 
him  possession  owing  to  the  defendant's  refusal  to  leave. 
Duncan  had  to  hire  another  house  for  part  of  the  time,  and 
had  to  find  board  and  lodging  for  himself  and  servant  at  an 
hotel  for  part  of  the  time.  He  claims  £10  as  damages  from 
the  plaintiff,  and  has  deducted  this  amount  from  the  rent 
subsequently  payable  by  him  for  the  premises.  The  claim 
appears  to  be  a  fair  one ;  but  if  the  plaintiff  is  to  pay  this 
amount  to  Duncan,  he  clearly  ought  to  be  entitled  to  recover 
it  from  the  defendant.    The  Court  has  not  been  favoured 
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with  many  authorities  as  to  the  nature  of  a  lessor's  remedy  jjj^?'-^ 
against  a  lessee  for  refusing  to  deliver  possession  on  the  ui^^„^^ 
expiration  of  the  lease.  I  find  that  under  the  Civil  Law  Myburgh. 
such  a  lessee,  who  retained  possession  after  action  brought 
and  until  final  judgment,  was  regarded  as  a  malicious 
trespasser  who  might  not  only  be  ejected,  but  condemned  to 
pay  to  the  successful  party  the  value  of  the  property 
(Cod.y  4.  65,  33).  Voet  refers  to  this  rule  as  having  been 
adopted  by  the  Dutch  Law  to  this  extent,  that  after  UHs" 
cantestatim  the  lessee  is  bound,  besides  delivering  up  the 
land,  to  pay  to  the  owner  one-half  of  the  value  of  the  land, 
and  that  if  he  holds  over  until  after  judgment,  he  is 
bound  to  pay  the  whole  value  and  damages  sustained  by  the 
owner  (Voet,  19.  2.  32).  The  Placaats  cited  by  Voet  fully 
support  his  statement  of  the  Dutch  Law.  I  am  not  aware 
that  any  South  African  Court  has  ever  enforced  the  penalty 
for  wrongfully  holding  over.  But  I  have  always  understood 
that  a  person  who  wilfully  or  contumaciously  holds  over  after 
the  expiration  of  his  tenancy  is  regarded  in  our  law  as  a 
malicious  trespasser,  from  whom  exemplary  damages  may 
be  recovered.  In  the  present  case  the  defendant  had  no 
excuse  for  remaining  in  occupation  of  the  premises  after 
due  notice  to  quit  had  been  given.  This  Court  would  not, 
therefore,  scrutinise  too  closely  the  exact  measure  of  damages 
applied  by  the  Court  below  if,  on  a  consideration  of  all  the 
circumstances,  the  amount  awarded  appe^uns  to  be  reasonable. 
It  certainly  appears  to  be  eminently  reasonable  that  the 
plaintiff  should  be  allowed  to  recover  from  the  defendant 
for  the  month's  illegal  occupation  an  amount  equal  to  one 
month's  rent,  in  addition  to  the  damages  of  £10,  for  which 
the  plaintiff  has  become  liable  to  Duncan.  The  appeal  must 
therefore  be  dismissed  with  costs. 

Maasdobp,  J.|  and  Solomok,  J.,  concurred. 

Appeal  dismissed  with  costs. 

LAppelUmt's  Attorney,  D.  Tennaut,  Jum.! 
Beqxmdeaf 8  Attorney,  Gu8  Troujp.     j 
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De  Villiebs  vs.  Stiolingh's  Exeoutob. 

WiU—Canstruetion—''  Children  '*—"*  OrandehUdren  "— 
CoUcUerdU — Preaumptian — Fidei-Commissuin. 

A  testator  hy  "his  will  appointed  the  **  children  "  (kinderen)  of 
his  sister  C,  as  fidei-commissary  heirs  on  the  death  of  PF^ 
the  fiduciary  heir,  and  confined  the  interest  of  such 
fiduciary  heir  to  her  lifetime,  and  only  for  so  long  as 
she  remained  unmarried.  After  providing  for  seven 
sets  of  fidei-commissary  heirs  the  will  directed  that  the 
capital  inheritance  should  be  divided  into  seven  eqwd 
parts,  and  that  to  each  '*  branch  "  a  seventh  part  should  be 
paid.  Held,  that  although,  in  the  case  of  collaterals,  the 
presumption  is  against  including  grandchildren  under 
the  term  *' children,'*  such  presumption  cannot  prevail 
against  other  indications  of  the  testator's  intention  to 
provide  for  the  grandchildren  as  well  as  the  children  in 
the  first  degree  of  his  sister  0. 

189T.  This  was  a  special  case  stated  for  the  decision  of  the 

— ^ '  Court  in  the  following  terms : — 
stfgiingi'a  *  1.  The  plaintiff  is  Susanna  Elizabeth  de  Villiers  (bom 
De  Goede),  widow  of  the  late  Isaac  Adriaan  Johannes  de 
Yilliers.  The  defendant  is  Johannes  H.  N.  Boos,  Secretary 
of  the  Board  of  Executors,  Gape  Town,  and  as  such  executor 
testamentary  of  the  estate  of  the  late  Andries  Stiglingh, 
who  is  sued  in  his  said  capacities. 

2.  The  will  of  the  said  late  Andries  Stiglingh  is  in  Dutch, 
and  the  following  is  a  true  translation  of  the  clause  material 
to  this  suit,  the  word  "hinderen*'  being  translated  *' chil- 
dren": "And  now  proceeding  to  the  election  of  heirs, 
the  testator  declared  to  call  upon,  nominate,  and  appoint  as 
his  sole  and  universal  heir,  Miss  Christina  Sophia  Willemse, 
and  such  to  all  the  property  moTable  and  immoyable,  to  be 
relinquished  by  him  on  demise,  acts,  and  credits,  inheritances, 
and  expectances,  nothing  excepted,  with  this  express  con- 
dition and  stipulation,  however,  that  the  whole  inheritance 
which  shall  fall  to  her  share  shall  be  entailed  and  burdened 
and  remain  under  the  bond  of  fidei-commissum,  as  the  same 
is  by  these  presents  entailed  and  burdened,  with  the  following 
express  condition  and  stipulation:  that  during  her  life,  if 
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she  remains  single  after  the  death  of  the  testator,  but  not  ri89T. 
otherwise,  she  shall  enjoy  and  dispose  of  at  pleasure  only  —  * 
the  interest  or  usufruct  of  the  capital  inheritance  herein  stigiingh's ' 
mentioned,  and  that  after  her  (the  said  Christina  Sophia 
Willemse's)  death  or  marriage  as  aforesaid,  the  said  capital 
inheritance  should  then  at  once  as  free  and  personal  property 
pass  to  and  devolve  upon  the  following  persons,  to  wit: 
(1)  Catherina  Magdalena  le  Bouz,  now  residing  with 
testator;  (2)  the  children  of  the  testator's  late  brother, 
Michael  Abram  Stiglingh ;  (3)  the  children  of  the  testator's 
late  brother,  Jacobus  Hendrik  Stiglingh ;  (4)  the  children 
of  the  testator's  late  brother,  Hendricus  Stiglingh ;  (5)  the 
children  of  the  testator's  late  sister  Johanna  Stiglingh,  bom 
of  her  marriage  with  Jacob  Mostert ;  (6)  the  children  of  the 
testator's  late  half-sister,  Constantia  Petronella  Wilsnach, 
born  of  her  marriage  with  Jan  de  Ville ;  (7)  the  children  of 
the  testator's  late  sister  Catherina  Stiglingh,  born  of  her 
marriage  with  Hermanns  de  Goede;  and  such  j9^  stirpes, 
that  is,  that  the  capital  inheritance  shall  be  divided  into 
seven  equal  parts,  and  to  each  branch  a  seventh  part  of  the 
sanie  shall  be  paid,  by  these  presents  substituting  them  all 
now  for  then  as  my  heirs  by  these  presents." 

3.  The  plaintiff  is  a  daughter  of  the  late  John  Michael 
Stiglingh  de  Goede  and  Catharina  Jacoba  Susanna  Greef> 
who  were  married  in  or  about  the  year  1837;  the  said 
J.  M.  S.  de  Goede  was  the  son  of  Hermanns  de  Goede  and 
Catherina  Helena  Stiglingh,  married  in  or  about  the  year 
1813 ;  the  said  Hermanns  de  Goede  and  Catherina  Helena 
Stiglingh  being  the  persons  named  in  the  seventh  sub- 
section  of  the  said  clause  in  the  said  wilL 

4.  The  only  child  of  the  said  Catherina  Helena  Stiglingh 
and  Hermanns  de  Goede,  who  survived  his  mother,  was  the 
said  John  Michael  Stiglingh  de  Goede,  and  he  left  issue  him 
surviving,  namely,  the  plaintiff  and  one  son,  Lourens 
Johannes  de  Goede,  who  died  before  the  said  Catherina 
Sophia  Willemse,  leaving  one  child  now  alive. 

5.  The  plaintiff's  father,  the  said  John  Michael  de  Goede, 
died  after  the  said  Andries  Stiglingh,  the  testator,  but  before 
the  said  Christina  Sophia  Willemse.  The  said  Willemse 
has  recently  died  intestate  and  without  issue. 

6.  The  defendant  has  framed  a  liquidation  account  of  the 
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1897.        estate  under  the  will  of  the  late  Andries  Stiglingh,  wherein 

--j-  *       nothing  is  awarded  to  the  plaintiff,  but  to  the  heirs  of  the 

sugiiDKh's    gaid  Willemse  is  awarded  the  sum  of  £160  4a.,  of  which  sum 

she  claims  she  is  entitled  to  the  half,  namely,  the  sum 

of  £80  28. 

7.  The  plaintiff  contends :  (a)  That  she  is  entitled  to'  hare 
it  declared  that  she  is  one  of  the  persons  entitled  to  share  in 
the  distribution  of  the  estate  under  the  will  of  the  late 
Andries  Stiglingh;  (I)  that  she  is  entitled  to  payment  of 
the  sum  of  £80  2$,^  being  a  half-share  of  oneHBeyenth  of 
the  estate. 

8.  The  defendant  contends  that  the  ^hmderen**  or 
children  of  the  testator's  late  sister,  Gatharina  Stiglingh, 
bom  of  her  marriage  with  Hermanns  de  Groede,  are,  according 
to  the  true  intent  and  meaning  of  the  said  will,  only  children 
in  the  fir^t  degree,  inasmuch  as  such  ^'  hinderen  "  or  children 
are  not  descendants  from,  but  collateral  relations  of,  the 
testator,  and  that,  as  no  such  **Jeinderen'*  or  children 
survived  the  aforesaid  Christina  Sophia  Willemse,  the 
plaintiff  is  wholly  excluded  from  sharing  in  the  distribu- 
tion of  the  estate  bequeathed  as  aforesaid  by  the  testator, 
which  they  contend  has  been  rightly  dealt  with  by  the 
account  to  which  the  plaintiff  objects. 

MoUeno,  for  plaintiff:  The  intention  of  the  testator  clearly 
manifested  in  his  will  was  to  include  the  grandchildren  as 
well  as  the  children  of  his  sister  in  the  term  kinderen.  The 
Court  has  often  held  the  term  hinderen  to  be  a  flexible  term, 
and  that  the  testator's  intention  must  be  looked  to  to  see 
how  he  limited  it.  Prttorius  vs.  Pretoriiis*  Executors  (2  Juta, 
p.  293).     In  re  Beck  (1  Menz.  p.  332). 

Here  testator  by  his  will  clearly  shows  that  he  did  not 
desire  Sophia  Willemse  to  have  any  children,  as  he  states 
that  she  only  inherits  if  she  is  single,  and  if  she  marries 
the  proj^erty  is  to  pass  away.  The  will  shows  that  he 
meant  by  kinder &n  a  branch  or  stirpSf  whom  he  substitutes 
to  Miss  Willemse,  and  that  he  did  not  look  to  individuals. 
The  actual  words  of  the  testator  rebut  the  presumption 
of  the  restricted  meaning  of  kinderen.  This  is  also 
shown  by  implication  by  his  using  the  words  "  the  children 
of  his  late  child  Catherine  Stiglingh,"  though  there  was 
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then  only  one  child  of  his  daughter's  living  then,  and  i^f- 
his  dauf^^hter  herself  was  dead  and  could  have  no  more  ^  -—^ 
children.  stigiinffh'g 

Elxecator. 

Schreiner^  Q.C.,  for  defendants:  The  rule  is  properly 
stated  that  testator's  intention  must  be  looked  to,  but  this 
must  be  gathered  from  testator's  express  words,  if  clear. 
The  words  **  bom  of  the  marriage  with  Herinanus  de  Goede  '* 
must  be  looked  to,  and  plaintiff  cannot  say  she  is  born  of 
that  marriage.  The  plaintiff  does  not  make  the  ease  that 
the  lega(7  is  vested  at  death  in  the  seven  classes.  They  are 
only  fidei^-commissaries,  and  right  only  vests  iu  them  at  the 
death  or  re-marriage  of  the  fiduciary. 

As  to  the  doctrine  of  meaning  of  kinderen,  see  summary  of 
cases  in  McOregor's  Translation  of  Voet  (36.  1.  22).  Voet 
writes  before  decision  of  cases  in  Supreme  Court  of  Holland, 
as  cited  in  Van  der  Keessel  (Th.  304),  and  in  Spengler  vs. 
Biggs'  Executors  (1  Koscoe,  p.  221).  This  latter  case  was 
betbre  Pretorius  vs.  Pretorius*  Executors  (2  Juta,  p.  293),  but 
was  not  quoted  in  that  case.  The  two  cases  in  the  Dutch 
Court  show,  as  it  was  held  in  Pretorius'  case,  that  they  refer 
only  to  collateral's  children.  In  such  cases  of  collaterals 
the  presumption  is  that  grandchildren  are  not  included, 
whereas,  in  case  of  descendants  in  the  direct  line,  "  cliildren  " 
includes  'prima  fade  grandchildren  also.  Miclum  vs.  Michau's 
Executors  (11  S.  C.  B.  p.  362).  But  contra,  Va/n  der  Keessel 
(Th.  304)  and  Pretorius'  case,  which  shows  that  grandchildren 
are  not  included  among  '^  children  "  in  case  of  collaterals  | 

The  words  of  the  will  are  against  any  interest  vesting  in 
the  seven  classes  ^ntil  death  or  re-marriage  of  fiduciary. 
The  substitution  clause  might  mean  that  one  class  is 
substituted  for  others  deficient  at  the  time  of  vesting,  but 
that  is  not  the  case  made.  De  Oeesfs  Executor  v&  Be  Oeesfs 
Executor  (4  Juta,  p.  95).  Castleman  vs.  Stride's  Executor 
(4  Juta,  p.  28).  In  re  Zipp  (Buch.  1878,  p.  132).  Van  Dyk 
vs.  Executors  of  Van  Byk  (7  Juta,  p.  194),  which  is  very 
similar  to  present  case.  Strydom  #s.  Strydom's  Trustee 
(11  S.  C.  R.  p.  425).    Jones  vs.  Matthews  (14  S.  C.  R  p.  68). 

Molteno,  in  reply,  was  stopped  by  the  Court. 

De  Villiers,  C.J. :  The  question  is  whether  the  testator, 
in  appointing  the  '^children"  (kinderen)  of  his  late  sister, 


392 

HoJ'b.      Catharina,  as  fidei-commissary  heirs,  intended  to  include 
De  vuiters  «•.  ^^^  "  grandchildren."    I  agree  with  Mr.  Sehreiner  that,  in 
BxaoStor!"     regard  to  collaterals,  the  presumption,  in  case  of  doubt,  is 
against  the  construction  which  would  include  grandchildren 
among  **  children."    But  the  presumption  may  be  rebutted 
by  indications  of  an  intention  to  benefit  both  generations. 
The  matter  is  fully  discussed  by  Voet  (36.  1.  22),  and  by 
Mr.  McOregor  in   the  interesting  notes  to  his  translation 
thereof.    A  careful  perusal  of  the  will  now  in  question  has 
satisfied   me  that  the  testator  intended  to  use  the  word 
^'children"  in  the  widest  sense  of  which    it    is   legally 
capable.      The  testator  is  careful  to  limit  the  fiduciary 
heir's  interest  to  her  lifetime,  and  only  for  so  long  as  she 
remained  unmarried;   but  if  his  sister's  grandchildren  are 
not  to  be  regarded  as  **  children,"  the  share  intended  for  the 
latter  might  have  to  remain  with  the  fiduciary  heir  as  her 
full  property.    Then,  again,  we  find  that  after  providing  for 
seven  sets  of  fidei^ommissary  heirs,  the  testator  directs  that 
the  capital  inheritance  shall  be  divided  into  seven  equal 
parts,  and  that  to  each  '^ branch"  a  seventh  part  shall  be 
paid.    The  use  of  the  word  "branch"  is  suggestive  as 
showing  that  the  testator    intended    to   provide    for    the 
families  of  his  sisters  and  brothers  in  all  their  ramifica- 
tions.    It  is,  therefore,  no  forced  construction  of  the  word 
"  children  "  as  employed  by  the  testator  to  hold  that  it  was 
intended  to  include  Catharina's  grandchildren.    Judgment 
must  be  given  in  terms  of  the  plaintiff's  contention,  and 
the  costs  must  come  out  of  the  funds  in  the  hands  of  the 
executor.  ^ 

Maasdobp,  J.,  and  Solomon,  J.,  concurred. 

Judgment  for  plaintiff  accordingly,  costs  to  be  paid  by  the 
estate. 

CPUintiif 8  A  ttorneys,  Bauer  k  Stahdek.  1 

Defendant's  Attomeys,  Vak  Ztl  k  BuissiHirt.  J 

I 
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Thohpsoh  vs.  Babkly  East  Eindbbpest  Committee, 

BesiderU  Magigtnste^s  Court — Amendment — Summons — 

Exception — Misdescription. 

One  of  the  defendants  in  an  action  in  a  Magistrates  Court 
having  been  described  in  the  st^mons  as  "  Civil  Com" 
missioner**  instead  of  ^^Besident  Magistrate/'  the  de* 
fendants  excepted  to  the  summons  by  reason  of  swih 
misdescription.  The  Court  sustained  the  exception^  and 
refused  to  allow  an  amendment  applied  for  by  the  plaintiff. 

Held,  that  the  amsndment  ought  to  have  been  allowed  in  the 
absence  of  any  proof  that  the  plaintiff  would  have  been 
prejudiced  thereby. 

A  person  who  commits  a  delict  or  tort,  or  procures  its  com- 
mission, is  personally  liable  to  the  injured  party,  even 
although  he  acted  in  a  representative  capacity. 

An  action  having  been  brought  against  the  members  of  a 
Rinderpest  Committee  for  the  illegal  destruction  of  the 
plaintiff's  dog,  the  defendants  excepted  to  the  summons 
on  the  ground  that  they  could  not  be  sued  ^'personally 
and  individually. '* 

Held,  on  appeal,  that  the  exception  ought  not  to  have  been 
allowed. 

Appeal  from  a  decision  of  the  Assistant  Besident  Magis-       ^^\ 
trate  of  Barkly  East,  in  an  action  in  which  plaintiff  (now  ^1,0^ 
appellant)    sned    defendants    (now  respondents)    for    £10    ^dw^ 
damages  for  the  killing  of  his  dog. 

The  summons  was  issued  against  D.  A.  Campbell,  Ciyil 
Commissioner  for  the  Division  of  Barkly  East,  C.  J.  Van 
Pletsen,  B.  Norton,  J.  D.  Naude,  C.  J.  N.  Visser,  and 
6.  G.  Wallace,  in  their  capacity  as  members  for  the  time 
being,  and  as  such  composing  the  local  Binderpest  Com- 
mittee for  the  District  of  Barkly  East,  thereto  duly  ap- 
pointed as  by  law  required,  and  also  against  the  aboye  five 
defendants  (omitting  the  Magistrate,  Campbell)  individually, 
the  one  paying  the  others  to  be  absolved,  claiming  £10 
damages  sustained  by  reason  of  the  action  of  one  Gert 
Kleynhaus,  a  rinderpest  guard  in  the  employ  of  defendants, 
in  having  killed  plaintiff's  fox-terrier  bitch  on  the  28th 
June,  1897,  acting  on  the  orders  of  defendants. 


Not.  9. 

ip80Il«ll. 

Barkly  East 

leri; 
CommiUec 
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18M.  Before  the  trial  came  on,  defendants'  attorney  filed  powers 

-^— -        signed  by  D.  A.  Campbell,  as  Civil  Commissioner  of  Barkly 

^idy  Eart    East,  and  also  one  as  Resident  Magistrate  of  Barkly  East 

commitiM.    aii(j  as  Chairman  of  the  Barkly  East  Rinderpest  Committee, 

on  behalf  of  such  Committee.    He  also  filed  powers  signed 

by  Messrs.  Naude  and  Van  Pletsen,  but  none  by  the  other 

persons  above  named. 

PlaintiflTs  attorney  then  excepted  to  the  power  signed  by 
the  Chairman  of  the  Rinderpest  Committee,  inasmuch  as  he 
was  not  by  law  entitled  individually  to  appear  and  defend 
on  behalf  of  the  defendants,  the  Rinderpest  Committee; 
but  this  exception  was  overruled.  Thereupon,  defendants' 
attorney  filed  the  following  exceptions : — 

(1.)  That  Douglas  Archibald  Campbell,  Civil  Com- 
missioner, has  been  summoned  as  member  of  the  local 
Rinderpest  Committee  when,  in  fact,  as  Civil  Commissioner, 
he  is  not  a  member  thereof  at  all. 

(2.)  That  D.  A.  Campbell  is  not  sued  in  any  representative 
capacity  as  required  by  law,  he  being  simply  described  as 
Civil  Commissioner. 

(3.)  That  D.  A.  Campbell,  in  his  capacity  as  Resident 
Magistrate,  Barkly  East,  and  as  such  Chairman  of  the  local 
Rinderpest  Committee  and  a  member  of  the  same,  should 
have  been  joined  in  this  action. 

(4.)  He  excepted  to  that  portion  of  the  summons  in  which 
defendants  were  sued  personally  and  individually. 

Defendants*  attorney  then  called  D.  A.  Campbell,  Civil 
Commissioner  and  Resident  Magistrate  of  Barkly  Blast,  who 
produced  the  Oovemment  Oazette  of  8th  June,  1897,  which 
contained  Government  Notice  No.  478  of  1897,  which 
constituted,  under  powers  granted  by  Act  2  of  1897,  the 
Resident  Magistrate  of  Barkly  East,  and  the  other  persons 
above  named,  as  members  of  the  Barkly  East  Rinderpest 
Committee,  and  provided  that  the  Resident  Magistrate 
should  be  Chairman. 

He  also  produced  Proclamation  189  of  2nd  July,  1897, 
which  provided  that  the  Resident  Magistrate,  or  Civil 
Commissioner,  or  Assistant  Resident  Magistrate,  should 
be  appointed  as  Member  and  Chairman  and  Convener  of  the 
Rinderpest  Committees  by  the  Secretary  for  Agriculture, 
and  in  this  case  th^  Resident  Magistrate  was  appointed. 
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Witness  stated  that,  in  districts  other  than  the  Cape       ^ll\ 
and  Kiinberley,  the  Bepident  Magistrate  was  always  also   xhoipiinw. 
Civil  Commissioner,  and  he  was  aware  that  in  the  places    ^JncJ^,^ 
ai)Ove  named  the  Civil  Commissioner,  and  not  the  Resident    <^™™*"^ 
Magistrate,  was  Chairman  of  the  local  Binderpest  Com- 
mittee. 

Thereupon  plaintiff's  attorney  applied  for  leave  to  amend 
the  summons  by  inserting  **  Besident  Magistrate  "  instead  of 
"Civil  Commissioner"  after  Mr.  Campbell's  name;  but  the 
Assistant  Magistrate  refused  to  allow  this,  on  the  ground 
that  it  would  condone  the  laxity  with  which  the  summons 
was  framed.  The  Assistant  Magistrate  then  sustained  the 
first  three  exceptions,  and  postponed  ruling  on  the  fourth 
until  evidence  had  been  heard  and  the  merits  gone  into. 
He  then  called  upon  plaintiff's  attorney  to  proceed  with  his 
case  against  the  five  defendants,  omitting  the  Civil  Com- 
missioner; but  this  the  attorney  refused  to  do,  wishing  to 
proceed  against  Mr.  Campbell  also. 

Thereupon  the  Assistant  Magistrate  sustained  all  the 
exceptions  (i.6.,  the  fourth  as  well),  with  costs  against 
plaintiff. 

Against  this  decision  plaintiff  now  appealed. 

The  Assistant  Magistrate,  in  his  reasons  for  judgment  sent 
up  for  the  purpose  of  the  appeal,  stated  that  in  no  case  did 
Mr.  Campbell  appear  to  defend  on  behalf*  of  the  other 
defendants,  as  objected  by  plaintiff*s  attorney.  He  found, 
practically,  that  the  powers  to  defend  put  in  were  correct  in 
form.  With  regard  to  exceptions  1,  2,  and  3,  the  Assistant 
Magistrate  said  that  it  was  clear  that  the  Besident  Magis- 
trate, and  not  the  Civil  Commissioner,  was  Chairman  and 
Member  of  thg  local  Binderpest  Committee,  and  that 
Mr.  Campbell  was  not  sued  in  his  representative  capacity 
as  Besident  Magistrate  and  Chairman  of  the  Committee,  but 
was  merely  described  as  Civil  Commissioner,  and  as  such 
was  not  in  any  way  connected  with  the  said  Committee. 
He  said  that,  relying  on  Hudson  vs.  Cozens  (1  Menz.  p.  126) 
and  Hoone  vs.  Bdlstone  (heard  in  November,  1870,  not 
reported),  he  held  that  defendant  Campbell  should  have 
been  distinctly  described  and  sued  in  his  representative,  and 
not  descriptive,  capacity,  and,  therefore,  upheld  the  excep- 
tions.    He  did  not  allow  the  amendment  I  ecause  to  have 
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i89f.       done  80  would  have  been  to  condone  the  laxity  with  which 
^  —        the  summons  was  framed.    The  Magistrate  stated  that  he 

iiioinpKm  w.  Ill 

KtodiS?  ^^^  ^P^^  plaintiffs  attorney  to  proceed  with  the  case, 
csommittee.  allowing  the  4th  exception,  which  was  really  a  plea,  to  stand 
oyer ;  but  he  refused  to  do  this,  and  as  there  was  notlung  to 
show  why  defendants  should  be  sued  in  their  personal  and 
indiyidual  capacity,  and  as  clause  18  of  the  Schedule  to 
Proclamation  No.  189  of  1897  provided  that  •'No  local 
Binderpest  Committee  or  members  thereof  shall  be  person- 
ally liable  for  any  acts  bond  fide  done  in  performance  of 
functions  or  exercise  of  power  under  these  regulations,"  and 
as  no  notice  of  such  personal  claim  had  been  given,  the 
exception  was  also  sustained.  Every  opportunity  was  given 
to  plaintiff  to  proceed  with  the  case  against  the  other  members 
of  the  Committee ;  but  he  refused  as  Mr.  Campbell's  name 
was  removed,  and  accordingly  costs  were  given  against 
plaintiff. 

Buchancm^  for  appellant.  The  summons  is  properly 
directed  against  Campbell,  who  is  described  as  Chairman  and 
Member  of  Einderpest  Committee,  and  the  words  ''  Besident 
Magistrate  "  are  mere  description.  True,  Mr.  Campbell  was 
put  on  the  Committee  as  being  Civil  Commissioner,  but  once 
on  he  is  correctly  described  as  Member  of  the  Committee. 
The  very  cases  quoted  by  the  Magistrate  show  the  difference 
between  words  used  to  show  in  what  capacity  a  man  is 
summoned  and  words  of  mere  description  for  the  purposes 
of  identification.  At  all  events,  the  Magistrate  should  have 
allowed  an  amendment.  Act  20  of  1856  (s.  51).  Plaintiff 
was  justified  in  refusing  to  proceed  only  against  the  other 
defendants,  as  for  a  tort  like  this  all  are  equally  liable,  and 
plaintiff  wished  to  proceed  against  Mr.  Campbell,  as  he  had 
a  right  to  do.  The  Committee  were  appointed  under  sect  6 
of  Act  2  of  1897  by  proclamation.  They  have  no  power 
to  act  outside  the  regulations  duly  laid  down,  and  by  none  of 
these  regulations  is  the  power  given  them  to  destroy  dogs 
even  with  rinderpest  on  them,  much  less  dogs  not  infected. 
Act  12  of  1897,  s.  4,  says  that  members  shall  not  be 
personally  liable  for  any  act  bond  fide  done  in  performance 
of  their  functions,  and  that  Glovemment  may  make  repara- 
tion up  to  certain  limits  in  such  cases,  but  this  act  was  done 
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by  Committee's  agent  acting  under  authority.     The  act        "^'-^ 
was  wholly  outside  the  regulations  laid  down,  and  so  there   .-  —  ^  ^ 
can  be  no  question  ot  an  act  hand  fide  done  in  discharge  of   ^{JdJ/^^ 
proper  functions.    Government  would  refuse  to  pay  at  all    Committee. 
in  this  case.    The  exceptions  were  all  improperly  taken. 

Shell,  Acting  A,0.,  for  the  respondoDts.  The  Magistrate 
would  haye  been  better  advised  if  he  had  allowed  the 
amendment.  The  fourth  exception  was  well  taken,  as  plaintiff 
should  have  alleged  that  the  act  was  done  mala  fide.  That 
really  was  a  plea  to  the  effect  that  defendants  were  protected 
by  Act  12  of  1897.  The  act  may  have  been  illegal,  but  was 
nevertheless  bond  fide.  In  any  case  appellant  should  not 
have  his  costs,  as  he  should  have  acted  on  the  Magistrate's 
suggestion  and  gone  on  with  the  case  against  the  remaining 
defendants  as  joint  tort-fejisors. 

BtLchana/n,  in  reply.  An  allegation  of  mala  fides  was  not 
necessary,  as  the  act  was  outside  the  regulations,  and  so 
defendants  were  not  protected  by  Act  12  of  1897.  There 
can  be  no  question  of  bond  fides  when  they  act  outside  the 
regulations  which  define  their  powers.  The  Act  means 
hond  fide  within  the  scope  ot  the  regulations. 

Plaintiff  had  a  right  to  insist  upon  the  inclusion  of 
Mr.  Campbell  as  a  defendant. 

De  Villiebs,  C.J. :  The  Court  below  ought  to  have 
allowed  the  amendment  in  the  absence  of  any  proof  that 
the  plaintiffs  would  have  been  prejudiced  thereby.  The 
amendment  proposed  by  the  plaintiffs  was  simply  to  correct  a 
misdescription  of  the  first  defendant  in  the  summons  by  sub- 
stituting "  Resident  Magistrate  "  for  "  Civil  Commissioner." 
The  illegal  act  alleged  to  have  been  performed  by  him  and 
his  co-defendants  was  that  of  shooting  the  plaintiff's  dog, 
and  it  was  in  his  capacity  as  ^Resident  Magistrate"  that 
lie  became  a  member  of  the  Rinderpest  Committee.  The 
Court  below,  therefore,  erred  in  sustaining  the  three  first 
exceptions. 

The  fourth  exception  was  that  the  defendants  could  not 
be  sued  '*  personally  and  individually "  for  an  illegal  act 
aathorised  by  them  in  their  public  capacity  as  members 
of  the  Rinderpest  Committee.  The  illegal  act  charged  is 
in     the    nature   of   a    delict  or   tort,  and  not   breach  of 
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1897.       contract,  and  I  haye  always  understood  that  a  person  who 

Nor.  6.  .  *  •  I        1  .  11      -■•    1  1 

_  —  commits  a  tort  or  procures  it  to  be  done  is  personally  liable. 
^rWy^t  even  if  he  acted  in  a  representative  capacity.  Even  if  it 
Gommittee.  were  a  defence  that  the  defendants  acted  bond  fde  in  the 
performance  of  a  public  duty,  such  a  defence  should  have 
been  raised  by  a  plea  and  not  by  way  of  exception  to  a 
summons  which  charges  the  commission  of  an  act  which  is 
prima  facie  wrongful  and  unlawful.  I  am  of  opinion^ 
therefore,  that  the  fourth  exception  ought  not  to  have 
been  sustained.  The  appeal  mu9t  be  allowed  and  the 
case  remitted  for  trial  on  its  merits,  the  costs  abiding  the 
result. 

Maasdobp,  J.,  and  Solomon,  J.,  concurred. 

[Appellant's  Attorneys,  SCA]f]:.BH  ft  ^tfret.  *1 

BeqwDdents*  Attonwys,  J.  k  Q.  &En>  k  Nephew. J 


Beeeeb  v8.  Van  Heebden. 


Contra^ct  of  Apprenticeship — Breach  of  Contract — Damagt 
Minor — Bona  fide  Cov/nterelaifn — Jurisdiction — Liguidaied 
Demand — Set-off. 

In  an  ax^ion  in  a  Magistrate's  Court  for  an  amount  wUhin 
the  jurisdiction,  the  defendant  filed  a  cou/nterclaim  for 
a  liquidated  demand  exceeding  £20  and  excepted  to  the 
jurisdiction.  The  cou/nterclaim  being  on  the  fa>ce  of  it 
u/nreasonaiie  and  founded  upon  an  illegal  transaction^ 
Held,  that  it  had  not  been  made  bona  fide,  and  that  the 
Magistrate  rightly  dismissed  the  exception. 

Ari  apprentice,  who  had  been  duly  apprenticed  by  his  father 
to  the  defendant  on  condition,  among  others,  that  he 
should  be  instructed  in  the  Christian  religion  and  the 
English  language,  and  should  not  be  assigned  to  a/ny  other 
employer  without  the  fath&rs  consent,  Held  entitledy  on 
becoming  of  age,  to  obtain  damages  from  the  defendant 
for  breach  of  contract. 

The  defendant  having,  after  the  death  of  the  father  and 
without  the  consent  of  the  mother,  who  survived,  trans- 
ferred the  plaintiff  to  the  Oovemment  as  rinderpest  guard 
which  duty  involved  his  absence  from  the  defendant's 
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home  and  the  utter  neglect  of  hU  education^  received  part 
of  the  salary  'payable  to  the  plaintiff  as  such  guards  and 
by  his  counterclaim  demanded  the  balance  which  the 
plaintiff  had  received, — Held,  that  the  counterclaim  icas 
on  the  face  of  it  unreasonable  and  fov/nded  on  an 
illegal  transaction. 

Appeal  from  a  judgment  of  the  Resident  Magistrate  of      ^^^f- 
Albert,  in  an  action  in  which  plaintiff  (now  respondent)  sued     g,,^^ 
defendant  (now  appellant)  for  the  sum  of  £20  as  and  for  ▼•nH«id«. 
damages  for  breach  of  contract. 

Plaintiff  in  his  summons  alleged  that  bn  or  about  the 
14th  December,  1891,  the  defendant  entered  into  an  agree- 
ment of  apprenticeship  with  plaintiff's  father,  who  acted  on 
plaintiff's  behalf,  in  terms  of  which  defendant  undertook, 
inter  alia^  to  instruct  plaintiff  in  the  Christian  religion  and 
in  the  English  language  to  the  best  of  his  ability,  but 
defendant  failed  and  negleeted  to  do  so;  that  defendant 
further  agreed  and  undertook  not  to  assign  and  transfer 
plaintiff  while  in  his  service  to  any  other  person  whatsoever, 
but  that  defendant  broke  this  stipulation  by  transferring 
plaintiff  to  the  Colonial  Goyemment,  by  whom  he  was  used 
as  a  rinderpest  guard  for  five  months,  during  which  time 
he  suffered  great  hardship  and  privation,  and  that  the 
remuneration  given  by  Government  to  the  plaintiff  was 
drawn  by  defendant  for  his  private  purposes.  Plaintiff 
accordingly  claimed  £20  as  damages. 

The  agreement  stipulated  that  plaintiff  was  to  serve 
defendant  as  apprentice  for  six  years,  and  that  during  that 
time  defendant  agreed  to  instruct  plaintiff  in  the  trade 
of  a  general  servant,  as  also  in  the  Christian  religion  and 
the  English  language,  to  the  best  of  his  ability,  and  that  he 
should  provide  defendant  with  suitable  meat,  drink,  clothing, 
washing,  and  all  other  things  necessary,  should  pay  pla^tiff 
£6  for  the  first  year,  and  five  merino  ewes  for  each  of  the 
five  succeeding  years.  He  agreed  farther  not  to  assign  or 
transfer  plaintiff  to  any  other  person  whatsoever  without 
the  consent  in  >vriting  of  plaintiff's  father. 

Defendant  at  the  trial  put  in  a  liquidated  counterclaim 

for  £33  198.,  and  excepted  to  the  jurisdiction  of  the  Court. 

The  account  annexed  to  the  counterclaim  showed  £77  10^. 
Vol.  XIV.— Part  IV.  2  O 
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i}^'9  ^^®  to  defendant  (plaintiff  in  reoonrention),  being  the  pay 
^^^  earned  by  Van  Heerden  as  rinderpest  gnard  for  fiye  months 
Van  Harden,  and  gjx  days ;  £11  5«.  being  the  Yfdue  of  a  horse  and 
saddle  belonging  to  defendant  and  sold  by  plaintiff;  and 
£4  4s.  being  money  advanced  by  defendant  on  plaintiffs 
behalf.  This  made  a  total  of  £92  19s.  From  this  de- 
fendant in  his  account  deducted  £46»  being  pay  as 
rinderpest  gnard  received  by  defendant  from  plaintiff^  and 
£13  allowance  to  plaintiff  for  food  while  on  rinderpest 
gnard  dnty^  in  all  £59,  thns  leaving  a  balance,  as  claimed^ 
of  £33  Ids.    Defendant  also  pleaded  the  general  issue. 

The  Magistrate  then  heard  the  evidence  of  defendant  and 
his  witnesses  as  well  as  that  of  plaintiff  on  the  question  of 
the  counterclaim.  He  found  that  the  claim  for  £77  10s. 
was  not  a  hcmd  fide  one,  seeing  that  it  was  an  altogetiier 
illegal  contracti  having  been  made  with  a  minor  under  the 
oontrol  of  the  master,  and,  by  the  master's  own  showing,  not 
for  tiie  minor's  benefit,  and  moreover  entirely  inconsistent 
with  the  terms  of  the  indenture.  With  regard  to  the  items 
£4  4s.  and  £11  58.,  the  Magistrate  held  they  were  primd 
facie  bond  fide,  and  as  they  were  within  his  jurisdiction,  he 
proceeded  to  try  jthe  claim  in  convention,  and  the  above 
«laiin  in  reconvention  for  £15  9a,  on  the  mmts.  The 
evidence  in  the  case  showed  that  Van  Heerden's  father  was 
dead,  and  his  mother  resided  at  Johannesburg ;  that  defen- 
dant made  arrangements  with  the  Inspector  of  Police  to 
place  plaintiff  as  a  rinderpest  guard  at  10a  per  day,  which 
sum  was  to  be  paid  to  defendant.  Plaintiff  went  willingly, 
but  without  tbe  consent  of  his  mother;  he  drew  his  pay 
and  handed  most  of  it  to  defendant,  as  the  account  showed. 
Defendant  said  he  had  not  transferred  plaintiff  to  the 
Government,  but  had  merely  made  a  little  speculation  with 
him,  and  claimed  the  right  to  do  so  under  the  indenture. 

With  regard  to  the  instruction  in  the  Christian  religion 
and  the  English  language,  the  evidence  showed  that  at  first 
some  faint  efforts  were  made  to  teach  plaintiff;  but  as  he  did 
not  take  kindly  to  instruction,  efforts  were  relaxed,  so  that 
plaintiff  could  sign  his  name,  but  could  not  read  or  write. 
When  he  entered  defendant's  service  he  could  spell  a  little 
and  knew  his  alphabet.  He  was  not  instructed  in  religicm, 
beyond  the  fact  that  a  Bible  lay  in  his  room,  and  that  he 
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was  made  to  say  the  Lord's  Prayer  oocasionally.    He  was      j^- 
not  confirmed  in  the  Dutch  Beformed  Church.    While  on     ^ ,-—' 
rinderpest  duty  a  certain  amount  of  food  was  allowed  plain-  v«i  Heerdm. 
tiff  by  defendant,  who,  however,  charged  for  other  food  sent. 
After  hearing  the  evidence,  the  Magistrate  gave  judgment 
for  £10  damages  with  costs,  and  dismissed  the  claim  in 
reconvention,  with  costs. 

Against  this  "judgment  defendant  appealed,  and  the 
Magistrate  in  his  reasons  for  judgment  referred  to  his 
finding  that  the  claim  for  £77  10«.  was  not  bond  fde,  and 
stated  that  the  item  of  £4  4$.  was  never  intended  to  be 
claimed  by  defendant,  and  was  expended  really  in  his  own 
interest,  and  that  the  £11  58.  had  been  compensated  by  the 
payment  of  £16  made  by  plaintiff  to  defendant  subsequently, 
being  part  of  the  £46  admittedly  paid  to  defendant  on  the 
illegal  contract  founded  on  plaintiff's  transfer  as  guard. 
The  Magistrate  held  that  defendant  had  not  given  f^intiff 
the  education  which  he  was  in  his  positi(m  entitled  to,  and 
that  defendant  had  departed  from  the  terms  of  his  contract, 
and  abused  his  position. 

Sewrhj  Q.C.,  for  appellant.  The  first  point  is  that  the 
Magistrate  really  decided  the  merits  while  trying  the  hcmd 
fides  of  the  counterclaim,  which  he  cannot  do.  Theran 
VB.  Tiffin.  (13  S  C.  B.  p.  278).  Brady  vs.  Michid  (3  Juta, 
178). 

[De  Yilliehs,  C.J«:  The  claim  on  the  face  of  it  is  so 
monstrous  that  the  Magistrate  was  justified  in  finding  that 
it  was  not  honafide.'] 

The  evidence  shows  that  it  was  a  valid  claim  hondjide  put 
forward,  and  so  treated  by  the  parties. 

Secondly,  no  damages  in  law  were  shown,  though  plaintiff 

claimed  damages  for  breach  of  contract  (1)  in  not  having 

been  instructed  in  the  Christian  religion  and  in  the  English 

laD^^uage,  and  (2)  in*  his  having    been  assigned    to  the 

Government  as  a  rinderpest  guard.     As  to  (1),  there  was 

some    instruction  to  the  best  of  defendant's  ability,  but 

plaintiff  proved  refractory,  and  would  not  learn.    As  to  (2), 

plaintiff  was  ready  and  willing  to  serve  as  rinderpest  guard, 

and    is  richer  now  than  he  was.     He  has  sustained  no 

damage.     The  sending  plaintiff  as  rinderpest  guard  was 

2  G  2 
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vw,       Dot  rach  an  assignment  as  was  contemplated  bj  the  in- 
-,  —        denture. 
v*ii  Uflcittoi. '     Innes,  Q.C,  for  respondent,  was  not  heard. 

Db  YiLLiEBSy  C.J.:  An  exception  to  the  MagiKtrato's 
jurisdiction  was  taken  on  the  ground  that  the  defendant 
had  a  liquidated  counterclaim  against  the  plaintiff  in  exc(*ss 
of  such  jurisdiction.  The  action  was  for  daftnagefl  for  breach 
of  the  coyenants  of  a  contract  of  apprenticeship,  which, 
during  the  plaintiff's  minority^  his  &ther  had  entered  into 
on  his  behalf  with  the  defendant.  The  coyenants  were  that 
the  defendant  would  teach  and  instruct  the  plaintiff  in  the 
trade  of  a  general  seryant,  as  also  in  the  Christian  religion 
and  the  English  language,  to  the  best  of  his  ability,  and 
should  proyide  suitable  meat,  drink,  clothing,  washing,  and 
all  other  things  necessary;  and  also  that  he  should  not 
assign  or  transfer  the  apprentice  to  any  other  person  whatso- 
oyer  without  the  consent  of  the  father  in  writing.  By  his 
counterclaim  the  defendant  claimed  the  balance  of  salary 
which  the  plaintiff  had  receiyed  from  the  Goyemment  as  a 
rinderpest  guard,  the  defendant  haying  during  the  currency 
of  the  apprenticeship  transferred  the  plaintiff's  seryiees  to 
the  Groyemment.  The  plaintiff  receiyed  part  of  the  salary, 
and  the  main  object  of  the  counterclaim  was  to  recoyer  the 
amount  back  from  him.  The  Court  below  found  that  the 
counterclaim  was  not  made  band  fide,  but  with  the  yiew  to 
oust  the  jurisdiction.  The  ground  upon  which  this  finding 
was  based  was  that  the  transfer  of  the  minor's  seryieee  to 
the  Goyemment  was  on  the  face  of  it  unreasonable  and 
illegal.  I  willingly  confess  that  I  haye  no  &ult  to  find  with 
this  part  of  the  judgment.  The  father  wished  hb  son  to  be 
instructed  as  a  general  farm-seryant,  and  to  be  taught  the 
Christian  religion  and  the  English  language.  The  master, 
to  the  obyious  detriment  of  the  boy's  education,  sends  him 
away  from  home  to  do  police  duty,  contrary  to  the  express 
terms  of  the  contract,  and  then  claims  that  the  salary  paid 
to  the  boy  shall  be  refunded  to  him.  Even  if  there  had 
been  no  coyenant  against  transfer  of  the  plaintifi^s  8ervif*es, 
I  should  haye  been  prepared  to  hold  that  the  sul>-letting  of 
his  seryices,  as  if  he  were  part  of  the  defendant's  goods  and 
chattels,  for  quasi-police  duty,  was  unreasonable  and  illegal. 


403 

and  that  couseqnently  a  oountenJaim  founded  upon  such  a  ^^vt. 
tran<iaction  was  on  the  face  of  it  not  a  bond  fide  claim.  Beuarw 
The  Magistrate  further  held  that  there  had  been  a  breach  ^•^  u«erdan. 
of  contract  on  the  defendant's  part,  for  which  he  awarded 
the  sum  of  £10  as  damages.  Upon  this  point  also  the 
judgment  must  be  afSrmed.  Spasmodic  attempts  had  been 
made  to  teach  the  child  something  of  the  Christian  religion 
and  of  the  English  language,  but  when  it  was  found  that  he 
was  not  a  yery  ready  or  willing  scholar,  no  further  attempts 
were  made.  Then,  as  to  the  transfer  of  his  serrices,  which 
constitutes  one  of  the  breaches  of  contract  complained  of,  it 
is  admitted  that  the  mother's  consent  was  never  obtained. 
At  that  time  the  father  was  dead,  but  the  mother  was  alive, 
and  without  her  consent  the  plaintiff  should  not  have  been 
assigued  to  rinderpest  duty.  It  is  said  that  he  was  willing. 
Perhaps  he  was ;  he  would  probably  prefer  the  excitement 
of  such  work  to  the  drudgery  of  a  farm.  But  it  was  not  the 
work  which  his  father  intended  for  him,  or  which  he  himself 
afterwards  found  to  have  been  for  his  benefit.  The  damages 
awarded  appear  to  me  to  be  supported  by  the  evidence,  and 
the  appeal  must  be  dismissed  with  costs. 

Maasdobp  and  Solomon,  J  J.,  concurred. 

Appeal  dismissed  with  costs. 

tAppelUnffe  AttoTDoyi,  Yah  Ztl  h  BuDsnmi.    "X 
B«4N>iidenf 8  AUoroeyi^  Walsxs  fc  Jaoobsohn. J 


Lbicesteb  Consolidated  Diamond  Mines,  Limited  t;^. 

Colonial  Government. 

Stamp  Acts — Taaation — Construetion — Scrip  Certifieate — 
Share  Certificate — Payment  under  Protest. 

No  stamp  ditty  is  payable  under  Tariff  16  of  Act  20  of  1884 
in  respect  of  certificates  issued  by  any  company,  and 
stating  that  the  person  therein  named  is  the  registered 
owner  of  specific  shares  in  such  company. 


1897. 
Not.  10. 


This  was  a  special  case,  stated  for  the  decision  of  the 
Court  in  the  following  terms : —  co^d^ 

1.  The  Leicester  Consolidated  Diamond  Mines  is  a  joint  ^ZitLKS!'^ 
stock  company,  having  a  capital  of  £500,000  in  500,000  SSjSJSlnl. 
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K^io.      shwefl  of  £1  each.    The  oompanj  was  duly  roistered  on 
TheLdMrter  *^®  ^^^  June,  1896,  with  limited  liability  under  Act  25  of 
DtaSJ^SdM^  1892,  and  has  its  head  or  registered  oflBce  in  Kimberley. 
TbixS?i£a       2,  The  defendant  is  the  Treasurer  of  the  Colony,  and  as 
GoTeramnit.   g^j^jj  \q  ^}^q  proper  person  to  be  sued. 

8.  The  plaintiff  company,  during  the  year  1896,  and  after 
its  registration,  issued  to  each  allottee  of  shares  in  the 
company  whose  name  had  been  entered  on  its  register  of 
members,  required  to  be  kept  by  Act  25  of  1892  at  its 
registered  office,  with  the  particnlars  required  by  sect  76  of 
that  Act,  certificates  under  its  common  seal  specifying  the 
share  or  shares  in  the  capital  stock  of  the  company  of  which 
such  allottee  was  the  roistered  proprietor.  The  said  certifi- 
cates were  in  terms  of  the  company's  articles  of  association, 
signed  by  its  proper  officiab.  A  form  of  the  said  certificates 
marked  A  is  annexed  for  reference. 

4.  Tariff  16  of  Act  20  of  1884  provides  that  stamps  to  the 
amount  of  3d.  for  every  £10  of  subscfibed  capital,  or  fraction 
thereof,  shall  be  affixed  to  ^  every  scrip  certificate,  scrip  or 
share  (new  scrip  certificates  without  change  of  proprietorship 
excepted),  (a)  entitling  any  person  to  become  the  proprietor 
of  any  share  in  any  company  or  proposed  company,  (b) 
issued  or  delivered  in  the  Colony,  and  entitling  any  person 
to  become  the  proprietor  of  any  share  in  any  Colonial  or 
foreign  company,  or  proposed  company." 

5.  The  Civil  Commissioner  of  Kimberley,  nnder  ihe 
aforesaid  tariff,  claimed  from  the  plaintiff  company  that 
the  certificates  referred  to  in  paragraph  3  must,  prior  to 
their  issue,  as  aforesaid,  have  affixed  to  them  stamps  to  the 
amount  of  3d  for  every  £10  of  subscribed  capital,  or  fraction 
thereof,  on  the  face  of  the  said  certificates. 

6.  The  plaintiff  company  involuntarily  and  under  protest, 
and  after  notice  to  the  said  Civil  Commissioner  that  the 
amount  hereinafter  mentioned  would  be  re-claimed,  affixed 
to  the  said  certificates  the  stamps  required  by  the  said  Civil 
Commissioner.  The  amount  paid  by  the  plaintiff  company 
for  such  stamps  is  £394  Os.  6d,  as  will  be  more  clearly  seen 
(m  referenoe  to  the  account  annexed  and  marked  B,  which 
shows  the  dates  on  which  the  several  payments  making  the 
total  of  £394  Oa.  6d.  were  made. 

7.  The  plaintiff  company  contends  that  the  said  certifi- 
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cate  is  adt  a  docnment  requiring  to  be  stamped,  and  that      ^^o^'k 
it  is  entitled  to  recover  from  the  defendant  the  sum  of  xheEeiowter 
£394  Oa.  6d.,  with  interest  at  5  per  cent,  on  the  amounts Du^SmSl, 
making  up  that  sum,  as  shown  in  aocount  B,  from  the  dates  Thifc^ntai 
specified  in  that  account  on  which  the  aeyeral  amounts  were   <^o^«««n««*- 
paid. 

8.  The  defendant  contends  that  the  said  certificate  is  a 
document  which  had  to  be  stamped  under  the  aforesaid 
tariff  referred  to  with  the  stamps  which  are  affixed  to  them, 
but  admits  that  if  this  contention  is  not  upheld  the  plaintiff 
company  is  entitled  to  recover  from  him  the  amount  of 
£394  Os.  6d.,  with  interest  thereon  as  aforesaid. 

Wherefore  the  parties  pray  for  the  judgment  of  this 
Honourable  Court  upon  their  respective  contentions^  and  on 
the  question  of  costs, 

Annexure  A,  referred  to  in  paragraph  3  of  the  special  case 
stated,  was  in  the  following  form : — 

GnrririOATi  of  Shaebs  nr  tub  Lbicbstbb  Consolidated  Diamond 

MiHBs,  Limited. 


IncorparcUed  under  the  Companie$  Act^  1892,  qf  the  Cape  of 

Good  Hope. 


Capital  :  £500,000  ik  600,000  Shabbs  of  £1  each. 


Tms  is  to  certify  that  of  is  the  registered 

proprietor  of  folly  paid  shares  of  one  poood  sterling  each, 

numhered    from  to  inclusiye,  in   the  capital 

stock  of  the  Leicester  Consolidated  Diamond  Mines,  Limited,  subject  to 
the  articles  of  association,  and  the  rules  and  regulations  of  the  said 
company. 

Qiven  under  the  common  seal  of  the  company  at  Eimberley,  South 
Africa,  this         day  of  189    . 

Seeretatty^  DirecUn^ 

I,  of  do  hereby  cede,  assign,  and  transfer 

all  my  right,  title  and  interest  in  and  to  the  within  shares  of  the 
Leicester  Consolidated  Diamond  Mines,  Limited,  numbered 
to  inclusive,   unto  of  hi» 

executors,  administrators  and  assigns,  subject  to  the  several  conditions  on 
which  I  held  the  same  at  tho  time  of  execution  hereof. 

Dated  at  the  day  of 

Tranrferor, 
Witneee : 

Begistered  this  day  of 

Secretary. 
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WW.  Solamon,  Q.C.  (with  him  SehreineTf  Q.G.%  for  plaintiflb: 

£—'  The  question  is  whether  the  certificate  in  this  case  requires 
Bui^dMi?  ^  ^  stamped  under  Act  20  of  1884  (Stamp  Act).  The 
iTwcSS^  material  parts  are  sect  6  (4)  and  Tariff  16.  The  sub-section 
Oovemment.  to  soct.  5  spcaks  of  the  penalty  for  not  stamping  "  any  scrip 
certificate,  share,  or  any  transfer  thereof."  Tariff  16  imposes 
a  stamp  of  threepence  on  ^  every  letter  of  allotment"  Also 
a  stamp  of  threepence  on  every  £10  of  snbscribed  capital  of 
a  company  on  "  every  scrip  certifi(*ate,  scrip,  or  share  (new 
scrip  certificate  without  change  of  proprietorship  excepted), 
(a)  entUUng  every  person  to  leeome  the  proprietor  of  any 
share  in  any  company  •  •  •  .  (6)  is^ed  or  delivered  in  the 
Colony,  and  entitling  amy  person  to  leeome  the  proprietor  of 
any  share  in  any  Colonial,  or  foreign,  or  proposed  company." 
This  provision  is  taken  almost  verbatim  from  the  English 
Stamp  Act  of  1870,  s.  101.  The  only  difference  between  the 
schedule  to  that  Act  and  our  Act  is  that  in  the  English 
Act  the  words  are  '^  scrip  certificate,  scrip,  or  other  docu- 
ment.'* 

No  English  case  is  exactly  in  point,  as  the  question  has  not 
come  up  for  decision,  but  in  various  text-books  on  Company 
Law  the  point  is  treated  of,  and  they  lay  down  that,  in  a 
case  like  this,  no  stamp  is  required.  Palmer's  Company  Law 
(5th  Edit.  p.  400)  says  that  a  certificate  that  a  per^son  has 
certain  shares  does  not  require  a  stamp.  To  require  a  stamp 
it  must  be  a  document  ^  entitling  any  person  to  become  the 
proprietor  "  of  a  share.  A  document  like  the  one  in  question 
is  only  solemn  evidence  of  ownership  of  shares,  and  not  one 
entitling  a  person  to  shares.  He  is  owner  by  allotment  and 
registration  before  this  certificate  is  issued.  The  shares  are 
numbered  on  original  issue,  and  the  certificate  only  refers  to 
the  numbers  on  shares  already  his,  so  as  to  prevent  fraud. 
Act  25  of  1892,  sects.  78-5,  and  86  and  88.  A  proprietor 
of  shares  gets  no  better  title  by  issue  of  such  certificate  as 
here,  and  he  sells  shares  by  separate  agreement  on  which 
a  stamp  is  to  be  affixed.  There  is  nothing  in  the  Companies 
Act  to  compel  a  company  to  give  such  a  certificate,  but  it 
is  provided  for  by  the  regulations  of  the  company,  and  to 
save  complications  in  working.  By  sect  88  of  Act  25  of 
1892,  registration  of  a  person  as  shareholder  is  prima  fade 
evidence  of  ownership  of  shares.    Shropshire  Union  Railway 
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and  Canal  Company  tb.  The  Queen  (L.  K.  7  Eng.  and  Ir.  ^^^^^^ 
Ap.  p.  496),  where,  at  p.  509,  Lord  Caibns  said,  *'A  xheliiieiur 
certificate  of  shares  is  merely  a  solemn  affirmation  under  dJ^J"  mISL, 
the  seal  of  the  company  that  a  certain  amount  of  stock  Thl"aioi5ii 
stands  in  the  name  of  the  individual  mentioned  in  the  Q<^"™™«*- 
certificate/*  Mere  delivery  of  the  certificate  does  not  pass 
ownership ;  it  is  not  a  negotiable  document.  It  can  only 
be  delivered  to  the  person  whose  name  is  on  the  register 
of  shares.  The  words  in  schedule,  **  proposed  company,"  can 
have  no  reference  to  a  certificate  like  this.  Act  25  of  1892 
compels  a  register  of  shares  to  be  kept.  Sweefs  Law  Die- 
tionary  defines  scrip,  or  scrip  certificate,  as  ^an  acknow- 
ledgment by  projectors  of  a  company  that  the  person 
named  therein  ...  is  etititled  to  a  certain  specified  number 
of  shares.  It  is  usually  given  in  exchange  for  the  letter  of 
allotment,  and  in  its  turn  is  given  up  for  the  shares  which  it 
represents."  This  certificate  may  loosely  be  called  scrip,  but 
not  so  in  law.  Jordan  dk  Oore-Broume^s  Handy  Booh  on  Joint 
Stock  Companies  (p.  75).  Fitzpatrich  dk  FowTcea  (3rd  Edit, 
p.  100)  says  that  a  share  certificate  requires  no  stamp  in 
England  under  the  Stamp  Act  of  1891,  which,  on  this  point, 
is  the  same  as  the  English  Stamp  Act  of  1870,  which  again 
is  the  same  as  our  Act  20  of  1884.  The  Stamp  Act  taxes 
every  mode  by  which  a  person  becomes  owner  of  shares,  e.^., 
allotment,  scrip  certificate,  transfer  of  shares,  etc.  Queen 
vs.  Glen  (4  Juta,  p.  493)  is  really  in  favour  of  the  company. 
MeOregor^s  Trustees  vs.  Silberbauer  (9  Juta,  p.  86). 

[Solomon,  J.,  referred  to  sect  69  of  Act  25,  of  1892, 
as  speaking  of  a  stamp  on  a  ^^certificate  for  the  shares 
specified."] 

This  may  be  a  misunderstanding  of  Act  20  of  1884,  but 
that  cannot  increase  the  burden  cast  by  that  Act. 

Sheily  Acting  A.O.^  for  the  defendant :  TarifiT  16  of  Act 
20  of  1884  refers  to  every  document  having  reference  to 
the  issue  and  transfer  of  shares,  and  includes  a  certificate 
like  this,  calling  it  a  scrip  certificate.  It  is  significant  that 
the  word  "  share  "  occurs  in  our  Act  instead  of  the  words  '*  or 
other  documents"  in  the  English  Act.  Act  25  of  1892, 
s.  82,  recognises  that  this  share  certificate  is  prima  fa^sie 
evidence  of  title  to  a  share,  and  in  any  action  this  would 
be  sufficient. 
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N^V         [Solomon,  J.:  That  is  ^[aintl  third  parties,  but  not 

tJiZ^  ^^^^^  *^  company;] 
jjgoMoBdgrf^     That  is  McGregor's  Gate  (9  Juta,  p.  B6)  ^  but  if  a  peraon 

i^jlgjg^  wished  to  compel  a  company  to  register  him  as  owner,  he 
GovemmeBt.  would  sue,  and  give  the  Certificate  as  evidence  of  his  title.  He 
has  no  shares,  but  only /im  ad  rem,  and  wonld  get  ownership 
of  shares  through  this  document,  so  that  the  shares  would 
entitle  him  to  become  proprietor  of  shares  within  the  lan- 
guage of  Tariff  16  of  Act  20  of  1884  Shares  are  movables. 
MeOregor's  Trustees  vs.  Silberbauer  (9  Juta,  p.  36).  Act  20 
of  1884  Tariff  16,  could  not  refer  to  a  scrip  certificate,  a 
document  which  is  not  now  used,  and  was  obsolete  in 
practice  at  the  time  of  the  passing  of  the  Act.  Sect  69 
of  Act  25  of  1892  must  be  given  a  meaning.  Queen  v&  Olen 
(4  Juta,  p.  493). 

Solomon,  Q.O^  in  reply:  The  register  determines  the 
ownership  of  shares. 

[Db  Yilliebb,  0 J. :  In  MeOregot's  Case  (9  Juta,  f.  36)  it 
was  held  that  the  transfer  of  scrip  passed  the  ownership  of 
shares  independently  of  registration.] 

That  was  a  case  of  cession  of  action.  The  Court  held  that 
the  rule  in  Harris  vs.  Buissinne*s  Trustees  did  not  apply  to 
shares,  as  agabst  a  trustee  in  insolvency,  where  the  in- 
solvent had  done  everything  in  his  power  to  divest  himself 
of  shares. 

De  Yilliebs,  C. J. :  I  confess  it  is  with  great  reluctance 
that  I  have  come  to  the  conclusion  that  the  plaintiffs' 
contention  must  be  sustained.  Hitherto,  stamps  have  been 
afllxed  without  any  objection  to  documents  like  the  one 
in  suit,  and  now  for  the  first  time  the  question  is  raised 
whether  the  stamp  duty  can  be  legally  demanded.  The 
plaintiffs  have  affixed  stamps  to  the  value  of  £394  to 
certificates  stating  that  certain  persons  are  proprietors  of 
so  many  fully  paid  shares  of  one  pound  each  (specifying  the 
numbers)  in  the  capital  stock  of  the  plaintiff  company,  but, 
as  the  stamps  were  affixed  under  protest,  it  is  admitted  that, 
if  the  duty  could  not  be  Jegally  demanded  by  the  Govern- 
ment, the  plaintiffs  may  now  recover  the  amount.  Tariff 
No.  16  of  Act  20  of  1884  provides  for  a  stamp  duty  of  three- 
pence for  every  £10  of  subscribed  capital  in  respect  of  ^*  every 
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scrip  certificate,  scripy  or  share  (new  scrip  certificates  J^n 
without  change  of  proprietorship  excepted),  (a)  entitling  any  ^^  J^ixabx 
person  to  become  the  proprietor  of  any  share  in  any  company  dS^J^JS^mil 
or  proposed  company,  (J)  issued  or  delivered  in  the  Colony,  '^^^^^^ 
and  entitling  any  person  to  become  the  proprietor  of  any  share  Q^wmmeiifc 
in  any  Colonial  or  foreign  company,  or  proposed  company.'* 
If  the  sentence  had  stopped  with  the  word  ^  excepted,"  the 
defendant's  contention  would  have  been  undoubtedly  correct, 
for  the  term  ''share"  would  have  been  wide  enough  to 
embrace  the  certificates  now  in  question.  But  the  con- 
cluding words  of  the  sentence  were  clearly  intended  to  limit 
the  application  of  the  first  part.  Only  such  documents  as 
'^  entitle  any  person  to  become  the  proprietor  of  any  share  " 
are  specified,  and  it  would  be  contrary  to  every  rule  of 
interpretation  to  extend  the  stamp  duty  to  documents  which 
do  not  fjEdl  within  the  specific  definition  thus  given.  A 
certificate  that  a  person  is  a  proprietor  of  shares  cannot  be 
classed  among  certificates  that  a  person  is  entitled  to  become 
such  profNietor.  The  best  test  of  proprietorship  is  the 
register  of  members  which  companies  are  bound  to  keep 
under  the  76th  section  of  the  Companies  Act,  1892.  This 
principle  is  recognised  by  the  10th  article  of  association 
of  the  plaintiff  company,  which  provides  that  the  company 
shall  be  entitled  to  treat  a  registered  holder  of  any  share 
as  the  absolute  owner  thereof  The  share  certificate  is  of 
course  indispensable  to  the  shareholder  as  his  proof  of 
ownership  and  as  a  means  of  transferring  his  interest  to 
others.  It  does  seem  an  anomaly  that  such  a  certificate 
should  escape  duty  whilst  scrip  certificates,  which  are 
almost  obsolete,  should  alone  be  liable.  The  probability  is 
that  no  duty  was  originally  placed  on  share  certificates 
because  it  was  assumed  that  scrip  certificates  had  first  been 
issued  with  the  stamps  afSxed.  The  scrip  certificate  then 
became  practically  obsolete  because  of  the  duty,  whilst 
the  Legislature  was  not  astute  enough  to  provide  for  the 
imposition  of  a  duty  on  the  only  documents  which  were  now 
issued  in  respect  of  shares.  But  whatever  the  explanation 
might  be  of  the  anomaly,  it  can  only  be  removed  by  the 
Legislature.  As  the  law  stands,  the  duty  could  not  be 
lawfully  imposed  on  tibe  certificates  now  in  question ;  and 
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im       the  judgment  of  the  Ck>urt  must  be  accordingly,  with  oobtf 
^  r-T        for  the  plamtins. 

CoBsolkUr«d 

'^*1SSitod*tIU*^     MAiLSDORP,  J.,  and  Solomok^  J^  concurred. 

The  Colonial 

Govemmeiit.      Judgment  for  plaintiff  with  coets. 


LrUintUr^'  Attorneyi,  Yah  Ztl  k  Buutnnft.       1 
DefiuidMit'8  Attonieyi,  J.  fc  H.  JUm  k  NkphevJ 


Van  deb  Sput  vs.  The  Colonial  Govebnmknt. 

Pleading — Tender — Payment  into  Court — Exception — 
Oenercd  iseue — BuU  of  Court  332. 

It  is  now  competent  for  a  defendant^  by  his  plea  or  answer,  to 
deny  his  liaiUity  altogether,  notwithstanding  that  he  may 
have  paid  a  sum  of  money  into  Court  or  made  and 
pleaded  a  tender,  by  way  of  satisfaction  or  amends, 
provided  that  the  tender  be  u>noonditional. 

In  a/a  action  for  the  illegal  detention  of  certain  cattle^  the  plea 
denied  the  illegality  of  the  detention,  and  then  proceeded 
to  tender  a  sum  of  money  in  case  the  Court  should  decide 
that  the  detention  was  illegal.  Held,  on  the  plaintiff* s 
exception  to  the  plea,  thai  either  the  denial  of  liability  or 
the  plea  of  tender,  so  far  as  it  was  conditional,  must  be 
struck  out  of  the  plea. 

,ggf  Argument  on  an  exception  taken  bj  plaintiff,  Van  der 

Not^i6.      gpuy,  to  the  plea  of  the  defendant  in  an  action  instituted  by 

Van  d«r  Spay  plaintiff  against  defendant  to  recover  £227  8«.  Id.  as  and  for 

^i^SS^  damages  for  the  wrongful  seizure  and  detention  of  certain 

cattle  and  horses. 

The  plaintiff  in  his  declaration  stated  that  he  was  a 
cattle-dealer  residing  at  the  Paarl,  and  that  defendant  was 
the  Secretary  for  Agriculture,  and  as  such  represented  the 
Colonial  GoTerument  in  this  action.  That  on  or  about 
Stay  4thy  1897,  at  Steynsburg,  the  plaintiff  duly  delivered 
to  the  Colonial  Government  for  conveyance  by  rail  to  the 
Paarl  certain  42  oxen  and  cows  and  18  horses  belonging  to 
plaintiff.  That  the  railway  was  a  public  railway  for  the 
conveyance  of  passengers  and  goods,  including  live-stock, 
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and  plaintiff  was  entitled  to  have  the  oxen,  cows,  and  horses      ui^^^/g. 
duly  conveyed  to  the  Paarl  on  payment  of  the  prescribed  rates  ^^^  ^spny 
of  carriage.     That  before  the  oxen,  etc.,  left  Steynsbnrg,  "^q^^^^^ 
on  the  5th  May,  1897,  defendant  wrongfully  and  unlawfully 
forbade  the  forwarding  of  them,  and  by  his  servants  and 
agents  had  them  removed  from  the  trucks,  and  unlawfully 
detained  them  at  Steynsburg  until  the  20th  May,   1897, 
and  prevented  plaintiff  from  removing  the  oxen,  etc,  to 
the  Paarl.    That  the  oxen,  etc.,  were  on  the  23rd  May,  1897, 
removed  to  the  Paarl   and  sold  at  Klapmuts   by   public 
auction.    That  by  reason  of  the  wrongful  and  unlawful  acts 
of  defendant  and  his  servants  plaintiff  suffered  damages  in 
the  sum  of  £227  Ss.  Id.    An  account  was  annexed  showing 
details  of  the  lo^s  alleged  to  have  been  caused,  and  the 
remainder  of  the  declaration   contained   allegations  as  to 
depreciation  in  value  of  the  stock  and  as  to  special  ex- 
penditure caused  by  defendant's  wrongful  acts.     Wherefore 
plaintiff  prayed  for  judgment  for  £227  8a.  Id.,  and  costs  of 
suit. 

Defendant's  plea  admitted  that  the  oxen,  etc.,  were 
delivered  as  stated  on  the  4th  May,  and  that  the  railway 
was  a  public  railway,  but  denied  that  plaintiff  was  entitled 
to  have  the  said  oxen,  etc.,  conveyed  to  the  Paarl.  De- 
fendant stated  that  the  oxen,  etc.,  were  on  the  4th  May 
brought  to  Steynsburg  by  plaintiff  from  Albert  District, 
an  area  declared  infected  with  rinderpest  by  the  Governor's 
Proclamation  No.  113  of  the  3rd  May,  1897,  and  that 
the  Resident  Magistrate  of  Steynsburg,  acting  in  the  public 
interest  and  under  instructions  from  defendant,  on  or  about 
May  5th  prevented  the  cattle  and  horses  from 'being  for- 
warded by  rail  from  Steynsburg.  Defendant  denied 
that  the  Magistrate  acted  wrongfully  and  unlawfully,  and 
specially  denied  that  the  cattle  and  horses  were  detained  by 
him  or  any  agent  or  official  of  the  Government  until  May 
20th,  1897,  and  stated  that  from  and  after  May  5th  plaintiff 
was  informed  by  defendant  that  he  could  dispose  of  the 
cattle  and  horses  as  he  thought  best,  subject  only  to  his 
not  being  allowed  to  forward  them  by  rail  south  of 
Steynsburg. 

Defendant  denied  that  plaintiff  had  suffered  any  damages 
by  any  act  or  dt-fault  of  defendant,  his  agents  or  servants. 


Van  der  Spay  ^hould  find  that  the  Magistrate,  although  acting  in  the 
•^^^J^cjOT^  public   interest,  was  not   justified    in  law  in  preventing 
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Ni?\*5.  Defendant  said  lastly  that,  "  If  this  Honourable  Court 

plaintiffs  cattle  and  horses  from  being  forwarded  by  rail 
from  Steynsburg  on  May  5th,  the  plaintiff  merely  sustained 
nominal  damages  by  such  detention,  and  defendant  says 
that  he  has  tendered  and  hereby  again  tenders  to  plaintiff 
the  sum  of  £20,  with  costs  to  date  of  tender,  in  full  satisfac- 
tion of  such  damages,  but  plaintiff  has  refused  to  accept  the 
said  tender." 

« Defendant  therefore  prayed  that,  subject  to  the  above 
tender,  the  plaintiff's  claim  might  be  dismissed  with  costs. 

To  this  plea  plaintiff  excepted,  and  said  that  the  pleas 
were  bad  in  law  and  vague,  embarrassing,  and  prejudicial, 
inasmuch  as  a  plea  of  justification  was  pleaded,  and  further 
a  plea  of  tender,  whereby  plaintiff  was  embarrassed  and 
prejudiced  in  his  suit  Plaintiff  therefore  prayed  (a)  that 
defendant  might  be  ordered  forthwith  to  elect  whether  to 
maintain  the  plea  of  justification  or  the  plea  of  tender ;  and 
(I)  that  upon  such  election  the  plea  not  chosen  be  expunged 
with  costs. 

Plaintiff  further  replied  specially,  in  case  the  exception 
were  overruled.  Defendant  answered  the  exception,  stating 
that  it  was  bad  in  law  and  prayed  that  it  be  overruled,  and 
also  rejoined  generally  to  the  replication. 

The  case  was  set  down  for  this  day  (November  15th)  for 
argument  on  the  exception  raised. 

Sehreiner,  Q.C.,  for  plaintiff,  argued  in  favour  of  the 
exception.  The  exception  is  well  taken  in  law,  a  similar 
one  being  upheld  in  Durham  vs.  Peiser  (Buch.  1878,  p.  8). 
The  pleas  of  justification  and  of  tender  are  inconsistent,  and 
vague  and  embarrassing. 

[Buchanan,  J.:  Defendant  may  plead  certain  circum- 
stances in  mitigation  of  damages.] 

That  is  always  possible,  but  it  is  not  the  case  here.  They 
justify  their  action,  and  then  pray  for  judgment  subject  to  a 
tender :  Jones  vs.  Borrodaile,  Thompson  d:  Co.  (Buch.  1875, 
p.  38) ;  Hennings  vs.  Steyn  (3  Menz.  p.  611).  Beeton  vs. 
Wemm&r  (Kotze's  Report  for  1877-81  of  S.  A.  Republic 
Gases,  p.  101)  decides  that  it  is  not  competent  to  plead 
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the  general  issne  and  a  tender  in  the  same  action.    Eule      jg^Qy\i 
of  Court  No.  330  governs  pleading.  v«i  d^spoy 

[De  Villibbs.  CJ.:  That  rule  extends  the  system  of '^^Jj^^^JJ^ 
pleading  on  equitable  principles.] 

But  here  the  defendant  first  compels  the  plaintiff  to  go 
to  the  expense  of  proving  the  liability  of  Government,  and 
then  on  the  question  of  costs  he  may  escape  some  liability 
through  the  tender. 

The  tender  is  not  an  unconditional  one,  and  is  only  made 
if  the  Court  finds  defendant  liable. 

[Ds  YiLLiBBS,  CJ. :  Defendant  might  have  taken  the 
course  of  paying  money  into  Court  under  Bule  332,  but 
has  not  done  so.] 

The  English  system  of  pleading  is  shown  by  Odgera  an 
Pleading  (Libr.  Edit,  p.  194). 

SheU,  for  defendant :  The  old  practice  of  pleading  was  as 
stated  by  Mr.  Sehreiner,  but  Bule  330  gives  greater  latitude. 
Paragraph  3  of  the  plea  is  not  meant  to  justify  the  Magis- 
trate's action,  but  to  state  the  motive  for  action,  and  is  based 
on  the  plea  in  Logan  vs.  Colonial  Oovemment  (10  Juta). 
Plaintiff  knows  that  the  tender  is  unconditional,  and  the 
plea  is  not  embarrassing.  If  justification  under  any  law 
were  relied  on,  that  would  be  specially  pleaded. 

De  Yilliebs,  C.J. :  The  object  and  undoubted  effect  of 
the  new  rules  were  to  put  an  end  to  much  of  the  unnecessary 
technicality  which  until  then  had  prevailed  in  our  system  of 
pleading.  The  ^'  general  issue  "  was  abolished  by  the  330th 
Bule,  and  the  cases,  therefore,  which  decided  that  a  plea  of 
tender  cannot  be  pleaded  after  the  general  issue  are  not 
applicable  to  the  present  case.  The  332nd  Bule  allowa  a 
defendant  to  pay  into  Court  a  sum  of  money  by  ^ay  of 
satisfiiction  or  amends,  and  such  payment  into  Court  may  be 
pleaded  in  the  plea  or  answer.  It  was  not  intended  that 
such  a  plea  or  answer  should  prevent  the  defendant  from 
denying  his  liability  altogether  in  case  the  tender  should 
not  be  accepted.  If,  therefore,  the  defendant  in  the  present 
case  had  paid  a  sum  of  money  into  Court,  or  had  made  an 
unconditional  tender  in  his  plea,  he  would  have  been  at 
liberty  to  plead  his  non-liability  in  case  his  tender  should 
not  be  accepted.    But  the  fatal  objection  to  the  plea  before 


vaadars       detention  of  the  plaintifiTs  cattle,  it  proceeds  to  tender  a 
••jjjj^j^™  certain  sum  of  money,  in  case  only  the  Court  shonld  decide 
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Montel 

that  the  defendant  is  legally  liable  to  pay  damages.  The 
tender  is  conditional  npon  a  previous  finding  of  the  Court, 
which  can  only  be  given  after  the  evidence  has  been  heard. 
Mr.  SheU  has  now  explained  that  his  intention  in  framing 
the  plea  was  not  to  raise  the  question  of  liability  at  all,  but 
to  admit  the  liability  and  raise  the  question  of  the  amount 
of  damages  only.  Unfortunately,  his  intention  has  not 
been  clearly  expressed,  and  the  Court,  while  sustaining  the 
exceptions  to  the  plea  with  costs,  will  allow  the  defendant 
to  amend  his  plea  so  as  to  carry  out  his  real  intention. 

Buchanan,  J. :  I  concur,  and  mainly  on  the  ground  that 
the  plea  does  not  disclose  the  defence  which  it  is  admitted 
the  defendant  intends  to  set  up  at  the  triaL 

Maabdobp,  J.,  concurred* 

Exception  accordingly  sustained  with  costs. 

fPUfntUn  Attorneyi,  V.  A.  Yah  dxb  Bn..  n 

LDefeiidaQrs  AttomeTi,  J.  *  H.  Beid  *  Nxrasw.  J 


Botha's  Execxttob  vs.  Du  Plogy  and  Dbetbb. 

Lease — Cession  of — Purehase  of  Land  Leased — BerU — 

Collateral  Security. 

The  right  of  a  lessee  to  retain  oeeupation  of  the  land  after  sale 
and  transfer  thereof  by  the  lessor  to  another  person,  is 
conditional  upon  his  willingness  to  pay  the  rent  to  such 
purchaser;  but  if  the  purchaser  bought  with  knowledge 
of  a  prior  cession  for  value  of  the  lease  by  the  lessor,  his 
rights  will  not  be  enforced  in  competition  with  the  cession- 
art/  so  long  as  the  cession  remains  in  force. 

Land  leased  having  been  sold  in  execution  and  transferred  to 
the  purchaser  without  reference  in  the  conditions  of  the 
sale  to  the  lease,  hut  with  notice  from  the  cessionary  to  the 
purchaser  that  the  lessor  had  ceded  the  lease  as  acollateral 
security  for  a  debt  owing  to  the  cessionary : 
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Heldy  thaty  although  upon  repayment  of  the  debt  the  eessionarip 
receded  the  lease  to  the  lessor^  the  latter  was  not  entitled 
in  competition  with  the  pwrchaser  to  claim  the  rent  accru- 
ing dvs  after  payment  of  the  debt  had  put  an  end  to 
the  cession  as  collateral  secv/rity. 

Action  by  W.  A.  Landman,  as  executor  testameotary  of        i8»r. 
the  estate  of  JohaDnes  H.  Botha,  against  Joachim  F.  C.  -Da        n_iY. 
Plooy  and  Hermanns  S.  Dreyer,  in  which  plaintiff  claimed    y^^\ 
judgment  against  Du  Plooy  for  £100  for  rent  due>  with  costs    ^pj^^ 
against  him,  and  also  for  costs  against  Dreyer  if  she  should 
advance  auy  claim  to  the  rent. 

Plaintiff  in  his  declaration  stated  that  J.  H.  Botha  died  on 
January  14th,  1897,  and  that  he  was  the  duly  appointed 
executor.  That  on  the  12th  January,  1895,  the  said  Botha 
was  the  owner  of  a  farm  called  Hartebeest  Hoek,  and  of 
certain  lands  forming  portion  of  the  farm  Louw's  Kraal, 
District  of  Fort  Beaufort,  and  that  he  on  that  date  leased 
the  said  farm  and  lands  to  Dn  Plooy  for  five  years  from 
January  1st,  1895,  at  a  rental  of  £100  a  year.  That  on 
the  same  day  Botha  ceded  all  his  right,  title,  and  interest 
in  the  contract  of  lease,  by  a  cession  duly  endorsed  on  the 
written  lease,  to  and  in  favour  of  Johannes  F.  Dreyer,  to 
whom  Botha  was  indebted  in  the  sum  of  £200,  upon  certain 
terms  and  cx)ndition8  as  to  re-cession  and  otherwise.  (The 
document  of  cession  is  set  out  belo^v.)  That  one  Goldschmidt 
obtained  provisional  sentence  for  £180  upon  a  promissory 
note  against  Botha  on  July  12tb,  1895,  and  that  thereafter 
Goldschmidt  obtained  from  the  Supreme  Court  an  order 
authorising  the  attachment,  inter  alia,  of  the  leased  property 
in  execution  of  the  judgment  with  costs,  and  a  writ  of 
attachment  was  issued  on  July  20th,  1895,  under  which  the 
leased  property  was  with  other  property  duly  attached  by 
tlie  High  Sheriff,  who  subsequently,  on  November  5th, 
1895,  sold  the  property  by  public  auction.  That  at  the 
auction,  and  pursuant  to  a  protest  lodged  by  Johannes  F. 
Dreyer,  as  cessionary  of  the  lease,  the  auctioneer,  acting 
upon  instructions  given  by  the  High  Sheriff,  put  up  the 
leased  property  subject  to  the  lease,  and  the  second-uamed 
defendant,  Hermanns  S.  Dreyer,  then  purchased  the  pro- 
perty so  leased  and  attached,  and  was  now  the  registered 
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189T.  owner  thereof.  That  thereafter,  on  the  Ist  May,  1896» 
„  IT.  Johannes  F.  Dreyer  obtained  provisional  sentence  with  costs 
BothA't  aeainst  Botha  for  the  balance  of  the  £200  aboye  referred  to. 
i^PJooyand  and  the  Snpreme  Court  specially  ordered  that  the  said 
J.  F.  Dreyer  should,  upon  payment  of  the  judgment  debt 
and  costs,  re^^e  the  lease  to  Botha.  That  on  May  30th, 
1896,  J.  F.  Dreyer,  by  his  attorneys,  upon  receipt  of  the 
judgment  debt  and  costs,  re-ceded  the  lease  to  Botha  as 
ordered.  That  Botha  thereafter,  on  June  13th,  1896,  by  his 
attorneys  gave  notice  to  defendant,  Bu  Plooy,  that  the  lease 
had  been  re-ceded  to  him,  and  that  the  rent  was  for  the 
future  to  be  paid  to  him  or  to  his  said  attorneys.  That  on 
January  Ist,  1897,  Bu  Plooy  became  indebted  to  Botha  in 
the  sum  of  £100  as  rent  due  to  him  on  the  re-ceded  lease, 
but  after  the  notice  and  demand  thus  made  Du  Plooy  refused 
to  pay  the  rent,  alleging  that  he  had  paid  the  £100  to  the 
second  defendant,  Hermanns  S.  Dreyer.  That  plaintiff 
disputed  all  claim  by  H.  S.  Dreyer  to  any  right,  title,  or 
interest  in  the  lease  or  rent  due  under  it,  and  asked  for 
costs  against  him  if  he  advanced  such  claim. 

Plaintiff,  therefore,  prayed  for  (a)  judgment  against 
Du  Plooy  for  £100  rent  due  as  aforesaid,  (b)  other  .reUef, 
and  (e)  costs  of  suit  against  Du  Plooy,  and  also  against 
H.  S.  Dreyer  if  he  advanced  any  claim.    * 

The  cession  and  conditions  above  referred  to  were  as 
follows : — 

I,  the  undersigDod,  Johannes  Hendrik  Botha,  do  hereby  cede,  transfer, 
and  set  over  all  my  rights  title  and  interest  in  and  to  the  foregoing  contract 
of  lease  and  hire  to  and  in  favour  of  Johannes  Frederick  Dreyer,  of  the 
farm  Bamboosfontein,  his  heirs,  executors  or  assigns  for  and  in  considera- 
tion of  the  sum  of  £200  and  interest  at  6  per  cent  per  annum  reckoned 
from  the  26th  October,  1894,  which  sum  I  hereby  acknowledge  to  be  due 
and  owing  by  me  to  the  said  Johannes  Frederick  Dreyer  upon  the  oon- 
ditbns,  however,  that  (I)  when  the  said  Johannes  Frederick  Dreyer  shall 
have  received  the  necessary  amount  of  rent  to  cover  the  above  daim  or 
(2)  if  I  shall  at  any  time  pay  the  whole  of  the  said  tmm  or  any  unpaid 
balance  of  the  said  sum  then  this  lease  shall  be  re-ceded  to  me,  and 
provided  further,  that  should  the  lessee  herdn  mentioned  fail  to  pay  the 
whole  or  any  part  of  his  rent  then  I  shall  be  liable  to  pay  any  deficiency 
to  the  said  Johannes  Frederick  Dreyer. 

Defendants  in  their  plea  denied  that  the  sale  by  auction 
was  as  stated  by  plaintiff,  and  said  that  the  Bigh  Sheriff 
caused  the  property  to  be  sold  under  certain  conditions  of 
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sale  (which  contained  stipulations  in  accordance  with  Bules        ^^f- 
of  Court  No.  113y  etc.,  but  made  no  mention  of  the  lease  aud        n'lt. 
cession  thereof),  and  that  H,  S.  Dreyer  purchased  the  farm    „  Botha'g 

.  A  Executor  r«. 

Hartebeest  Hoek  and  received  transfer  in  accordance  with  PuJfiooyMxi 
the  conditions  of  sale.  They  denied  that  H.  S.  Dreyer 
purchased  subject  to  any  rights  of  Botha  or  of  J.  P.  Dreyer 
under  the  lease  or  cession,  but  they  admitted  that  J.  F. 
Dreyer  was  present  at  the  sale,  and  produced  the  lease  and 
cession,  and  that  Botha's  attorney  read  the  same  publicly, 
but  they  denied  specially  that  any  condition  of  sale  relating 
thereto  was  made.  They  stated  that  the  portion  of  the  farm 
Louw's  Kraal  was  purchased  by  one  Engelbrecht  upon  the 
same  conditions  of  sale.  That  the  second  defendant,  H.  S. 
Dreyer,  immediately  after  the  sale,  gave  notice  to  the  first 
defendant,  Du  Plooy,  that  he  had  purchased  the  property, 
and  that  from  the  date  of  the  purchase  the  rent  was  to  be 
paid  to  him,  H.  S.  Dreyer.  That  thereafter  Engelbrecht  and 
H.  8.  Dreyer  caused  the  farms  purchased  by  them  to  be 
fenced  off  and  surveyed,  and  that  Du  Plooy  hired  the  farm 
Hartebeest  Hoek  from  H.  S.  Dreyer,  and  since  the  said  sale 
Du  Plooy  had  paid  rent  for  the  farm  to  H.  S.  Dreyer  up  to 
January  1st,  1897 ;  that  since  the  sale  Du  Plooy  had  not 
occupied  the  portion  of  Louw's  Kraal  purchased  by  Engel- 
brecht Save  as  above  set  forth,  defendant  practically 
admitted  the  other  allegations  of  plaintiff,  but  denied 
plaintiff's  contention,  and  prayed  for  the  dismissal  of  plain- 
tiff's claim  with  costs. 

Plaintiff  in  his  replication  admitted  that  no  condition  of 
sale  was  included  in  writing  to  say  that  the  sale  was  subject 
to  the  lease  of  the  12th  January,  1895,  but  said  that  Du 
Plooy  and  J.  F.  Dreyer,  then  holder  of  the  lease  by  cession, 
did  severally  by  their  attorneys  on  November  5th,  1895, 
protest  in  writing  to  the  Civil  Commissioner  of  Fort  Beau- 
fort (acting  as  Commissioner  for  the  High  Sheriff  as  to  the 
sale)  against  the  said  sale  save  and  except  subject  to  the 
lease,  aud  the  said  Commissioner  did  cause  the  lease  to  be 
publicly  read  on  the  day  of  and  before  the  sale.  He 
admitted  that  Engelbrecht,  and  not  H.  S.  Dreyer,  had 
purchased  the  portion  of  Louw's  Kraal  let  by  the  lease  to 
defendant  Da  Plooy.    He  submitted  that  defendant  Dreyer's 

allegations  as  to  his  having  given  notice  of  the  purchase  to 

2  H  2 
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KoJfVe.      ^"  Plooy,  and  as  to  Enjrelbrecht  and  defendant  H.  S.  Dreyer 
•__"•      having  fenced  off  their  farms^  and  as  to  Dreyer's  having  let 
Ex^forV   ^^®  portion  to  Du  Plooy,  as  stated  in  the  plea,  were  im- 
^"iSSw*"**  material  as  against  his  claim  for  rent  due  by  Du  Plooy  ander 
the  lease  re-ceded  to  plaintiff  as  alleged.    For  the  rest  the  re- 
plication was  a  general  denial,  and  so  also  was  the  rejoinder. 

For  plaintiff  was  called  K  B.  Chalmers,  who  stated  that 
he  was  Civil  Commissioner  of  Fort  Beaufort;  that  on 
November  5th,  1895,  he  acted  as  Commissioner  for  the 
sale  of  the  landed  property  in  question.  Before  the  sale 
Attorney  Macintosh  for  defendants  handed  him  the  lease, 
and  the  protest  against  the  sale  except  subject  to  the  lease. 
Witness  gave  them  to  Estment,  the  auctioneer,  to  read,  but 
as  he  could  not,  the  writing  being  so  illegible,  witness 
authorised  Macintosh  to  read  the  lease  and  protest ;  and  this 
was  done,  both  in  English  and  Dutch.  Mac*intosh  asked 
witness  to  stay  the  sale,  but  he  said  he  could  not.  The 
conditions  of  sale  were  read,  and  the  property  was  put  up  for 
auction,  and  sold  as  above  stated.  The  property  did  not 
realise  so  high  a  price  as  it  would  have  done  but  for  the 
lease  and  protest.  Witness  said  he  could  not  alter  the 
conditions  of  sale,  which  were  subsequently  signed  by  the 
purchasers.    The  two  Dreyers  were  related. 

Plaintiff's  case  was  then  closed ;  and  for  defendant  was 
called  Estment,  the  auctioneer,  who  corroborated  Chalmers, 
and  said  that  Du  Plooy  was  at  tiiO  sale,  but  not  Botha. 

Defendants  were  not  called  as  witnesses,  as  they  had  not 
arrived  on  the  day  of  trial,  and  on  Searle,  Q.C.,  asking  that 
they  might  be  called  at  a  later  date  if  necessary,  the  Court 
intimated  that  the  question  was  mainly  one  of  law,  and  that 
-  the  Court  could  examine  defendants  should  it  be  found 
necessary  to  hear  further  evidence  on  the  facts.  Thereupcm 
defendants'  case  was  closed. 

The  protest  lodged  by  J.  F.  Dreyer  against  the  sale  of  the 
leased  property  save  and  except  subject  to  his  claim  in 
respect  of  the  lease  stated  that  "  the  lease  has  been  duly 
ceded  to  him  (J.  F.  Dreyer),  as  per  cession  endorsed  thereon, 
as  collateral  security  for  a  debt  in  respect  of  which  there  is 
still  £150  due  to  him." 

Schreiner,    Q.C.    (with    him    Close),  for    plaintiff:    The 
real  point  is  one  of  law,  and  there  is  not  much  dispute 


419 

as  to  the  facts.     Whatever  rights  Botha  had  on  the  12th        1^91- 
January,  1895,  he  ceded  to  the  cessionary,  J.  F.  Dreyer.        •*  i».* 
Vm  der  Byl  vs.  Findley  &  Kihn  (9  Juta,  178).    Thereafter    gx^^rw 
judgment  was  obtained  by  one  Goldschmidt  against  Botha:   DuKooyand 
Ooldsehmidi  vf>.  Botha  (5  Shell,  p.  256-7),  and  this  land 
leased  was  sold  in  execution.     !Now  the  cession  of  rights 
passed  all  rights  to  cessionarj^  as  it  was  an  out-and-out 
cession,  even  though  in  fact  the  cession  was  for  collaterel 
security.     Wetzdaar  vs.  Oeneral  Iruv/ra/nce  Co.  (3  Juta,  86). 

[De  Yilliebs,  G.J. :  The  usual  rule  is  that  in  a  sale  of 
leased  premises  the  lessee  pays  rent  to  the  purchaser,  unless 
there  is  any  special  condition  to  the  contrary  in  the  contract 
of  sale;  If  there  had  been  no  cestiion,  undoubtedly  Botha's 
rights  would  have  passed  to  the  purchaser.] 

The  right  to  the  rent  goes  to  the  purchaser  as  an  advan- 
tage of  the  sale,  but  the  fact  of  the  cession  of  the  lease  with 
the  condition  of  re-cession,  makes  a  difference.  It  was 
virtually  a  distinct  stipulation  that  the  lease  was  to  remain 
the  property  of  the  seller. 

[Db  Viluers,  C.J. :  By  the  sale  by  the  Sheriff  every 
right  in  Botha  at  the  time  of  the  sale  passed  to  purchaser, 
and  a  clean  transfer  was  given.  It  is  true  the  protests  were 
made,  but  Botha  was  not  at  the  sale,  and  so  no  equity  com- 
pelling purchaser  to  think  that  Botha  claimed  any  right], 

Smith  vs.  Howse  (2  Menz.  163). 

By  the  cession  all  rights  passed  out  of  cedent,  and  on  a 
re-cession  the  rights  would  pttss  back,  and  only  such  defences 
could  be  taken  against  re-cessionary  as  could  be  taken  against 
the  re-cedent.  Plaintiff's  right  to  lease  now  is  by  virtue  of 
re-cession,  and  not  as  having  been  owner  before.  It  is  the 
same  as  if  the  re-cession  had  been  a  cession  to  another  person 
altogether.  In  Dreyer  vs.  Botha  (6  Shell,  120)  the  Court 
ordered  a  re-cession  of  the  lease,  and  rightly  so ;  but  I  admit 
the  purchaser  was  no  party  to  that  case. 

A  close  parallel  to  this  case  is  given  in  Scmde,  Deeis. 
Frisie.  (1.  17.  1).  A  lessor  has  a  certain  jus  m  re.  Oreen 
vs.  Griffiths  (4  Jnta,  p.  346,  at  p.  350).  The  right  of  re- 
cession was  not  executable  by  Sheriff  without  a  special  order 
of  Court.  The  right  of  re-cession  was  not  like  a  servitude  so 
closely  connected  with  the  land  as  to  be  executable.  It  was 
a  contractual  relationship  existing  between  Botha  and  Dreyer. 
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i8»7.  Voet  (18. 6. 9)  discusaes  the  subject  of  purchaser  of  property 

./it.      getting  benefit  of  lease  on  sale  of  subject-matter.    It  is  in 

Ex^to?w.   plaintiff's  favour.    Digest  (19. 1. 11.  13).    Seharer,  Note$  to 

^°  "*^r*^  Grotius  (p.  617  of  Maasdorp's  Translation).     As  to  arrest 

and  attachment,  see  Vcm  ZyVs  Judicial  Pradiee  (p.  159,  etc). 

Zoesius  ad  Pandectas  (19.  1.  17). 

[De  Yillibkb,  C.  J. :  The  protest  at  the  sale  stated  that 
the  cession  was  by  way  of  collateral  security,  and  so  pur- 
chaser would  know  that  if  debt  were  paid  the  collateral 
security  would  repass  to  cedent.] 

That  is  so ;  and  knowing  that,  he  cannot  be  said  to  have 
bought  the  right  when  re-ceded; 
Searle,  Q.C.  (with  him  Janes),  w^s  not  called  upon. 

De  YilliebSi  C.J. :  The  facts  of  this  case  are  really  not 
in  dispute.  In  1895  the  plaintiff,  as  the  owner  of  certain 
land,  let  it  to  the  defendant.  Da  Plooy,  for  the  term  of  five 
years  at  a  rental  of  £100  a  year.  On  the  same  day  the 
plaintiff  executed  a  cession  of  his  interest  in  the  lease  to  one 
J.  F.  Dreyer  as  collateral  security  for  a  debt.  Afterwards 
the  land  was  sold  by  public  auction  in  execution  of  a  judg- 
ment obtained  by  one  Groldschmidt  against  the  plaintiff. 
The  conditions  of  sale  read  at  the  auction  made  no  mention 
of  the  lease,  but  letters  from  the  attorneys  of  the  lessee  and 
of  the  cessionary  of  the  lease  were  read  protesting  against 
the  sale  except  subject  to  the  lease;  the  protest  of  the 
cessionary  stating  that  the  lease  had  been  ceded  to  him  as 
collateral  security  for  a  debt  of  £150  still  owing  to  him  by 
the  lessor.  The  second  defendant  purchased  the  property, 
and  an  unconditional  transfer  was  made  to  him  by  the  High 
Sheriff.  On  a  subsequent  day  the  cessionary  obtained  judg- 
ment for  his  debt  against  the  lessor  (now  plaintiff)  with  a 
direction  from  the  Court  that  upon  payment  of  the  amount 
of  the  judgment  and  costs  the  lease  should  be  re-ceded  to 
the  lessor,  and  this  direction  was  duly  carried  out.  The 
second  defendant  was  no  party  to  the  action  in  which  such 
judgment  was  obtained.  The  lessor  gave  notice  to  the  lessee 
that,  after  such  re-cession,  the  rent  must  be  paid  to  him,  and 
the  object  of  the  present  action  is  to  recover  such  rent  from 
the  first  defendant  as  such  lessee.  The  second  defendant 
was  made  a  party  to  the  action  to  enable  him  to  protect  his 
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rights,  and  the  question  now  to  be  determined  is  whether        mt. 
the  plaintiff  or  the  second  defendant  is  entitled  to  receive        -  ^f- 
the  rents  accruing  on  the  lease,  after  satisraction  of  the  debt    gj^^SSSw 
as  a  collateral  security  for  which  the  lease  had  been  ceded   ^^^^/^ 
to  the  cessionary.    The  general  rule  of  the  Roman  law  was 
that  the  purchaser  of  land  is  not  bound  by  a  lease  made  by 
the  former  owner,  unless  the  purchase  had  been  made  on 
condition  that  he  should  be  so  bound    The  general  rule  was 
modified  by  the  customary  law  of  Holland  to  this  extent, 
that  the  purchaser  must  allow  the  lessee  to  remain  in 
occupation  till  the  end  of  his  term,  provided  that  such  lessee 
be  willing  to  pay  him  the  rent  accruing  during  the  remainder 
of  the  term  {Voet,  19.  2.  19).    The  right  of  the  lessee,  there- 
fore, to  occupation  was  not  unqualified,  but  was  conditional 
upon  his  willingness  to  pay  the  rent  to  the  particular  suc- 
cessor.     In   this  Colony  also    the  purchaser,  eyen  after 
obtaining  transfer  of  the  land,  is  bound  by  a  lease  made 
londfide  and  not  amounting  to  a  virtual  alienation  of  the 
land,  but  he  is  prim&faeie  entitled  to  receive  the  rent  from 
the  lessee.    This  right  belongs  to  him  as  the  owner  of  the 
land,  and  will  be  enforced  by  the  Court  unless  it  be  proved 
that  he  purchased  the  land  with  knowledge  that  a  third 
party  had  already  acquired  a  personal  right,  as  against  the 
lessor,  to  receive  the  rent  from  the  lessee.    Thus,  in  Vcm  der 
Byl  dk  Co.  vs.  FincUay  (9  Juta,  178),  the  lessees  of  certain 
premises,  with  full  notice  that  the  lease  had  been  ceded  to 
the  plaintifib  as  security  for  a  debt,  and  that  the  debt  had 
not  been  paid  by  the  lessor,  purchased  the  premises  from  the 
lessor,  and  the  Court  held  that  the  personal  right  acquired 
by  the  plainti£b  under  the  cession  to  treat  the  lease  as  a 
subsisting  one  and  receive  the  rent  until  the  debt  was  paid 
could  not  be  defeated  by  a  collusive  arrangement  between 
the  lessor  and  lessees.    In  the  present  case  the  second 
defendant  has  obtained  an  unconditional  transfer  of  the 
land,    li  the  lessor  had  himself  transferred  the  land,  it 
would  have  been  obvious  that  he  had  no  shadow  of  a  right 
to  claim  the  rent  in  competition  with  the  particular  successor 
to  whom  he  had  made  an  unconditional  transfer  of  the  land. 
It  can  make  no  difference,  in  my  opinion,  that  the  transfer 
was  effected  by  the  Sheriff  by  virtue  of  a  writ  of  execution 
and  judicial  sale.    Nor  can  it  make  any  difference  that  in 
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i8ftT.  the  gubeequent  action  brought  against  him  by  the  cessionary 
t  It'  of  the  lease,  judgment  was  given  against  him  with  a  direc- 
Botb«'s  tion  that  on  payment  of  the  debt  the  lease  shonld  be  re- 
Da  piooyaiid  ceded  to  him.  The  second  defendant  was  no  party  to  that 
action.  The  direction  given  by  the  Court,  and  the  conse- 
quent re-cession  to  the  plaintiff,  cannot  therefore  affect  the 
present  case.  The  effect  of  the  payment  made  by  the 
plaintiff  to  the  cessionary  was  to  put  an  end  to  the  right  of 
the  latter  of  holding  the  cession  as  collateral  security  for 
the  debt,  and  to  replace  the  plaintiff  in  his  original  position 
as  lessor  of  the  land.  As  such  lessor  he  could  not  claim  the 
rent  from  the  lessee  after  an  unconditional  transfer  of  the 
land  had  been  legally  effected  in  fayour  of  the  second 
defendant  It  is  true  that  the  cessionary  protested  against 
the  sale  unless  his  rights  were  preserved,  and  it  may  well  be 
that  after  such  protest  he  would  haye  been  entitled  to  claim 
the  rent  until  his  debt  was  satisfied.  But  the  plaintiff 
derived  no  rights  whatever  from  the  cessionary,  and  simply 
reverted  to  the  position  in  which  he  had  b^n  before  he 
made  the  cession.  If  he  had  given  valuable  consideration 
for  the  re-cession  there  might  have  been  some  plausible 
argument  in  favour  of  his  present  claim,  but  even  then  it 
would  have  been  difficult  to  hold  that  the  second  defendant 
was  bound  to  recognise  any  cession  of  the  lease  made  by  the 
cessionary  after  the  debt  due  to  the  latter  had  been  paid. 
The  notice  which  the  second  defendant  had  was  that  the 
cession  had  been  made  as  collateral  security  for  a  debt,  and 
by  that  notice  only  was  he  bound.  Upon  payment  of  the 
debt  the  collateral  security  could  no  longer  be  retained. 
By  paying  his  debt  the  plaintiff  only  did  what  he  was  legally 
bound  to  do,  and  in  no  sense  can  he  be  said  to  have  given 
any  valuable  consideration  for  the  formal  re-cession  made  in 
his  favour.  It  is  clear,  therefore,  that  he  is  not  entitled,  as 
against  the  second  defendant,  to  recover  the  rent  from  the 
lessee,  and  that  the  judgment  of  the  Court  must  be  given  in 
favour  of  the  defendants  with  costs. 

BuoHANAN,  J.,  and  Maasdobp,  J.,  concurred. 

Judgment  for  defendants  with  costs. 

rrUinttlTB  Attorneys,  Wajmjol  h  Jaoobsobv.! 
*  I)3fendant8'  Attorneys,  Scanlen  k  Stfret.    J 
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Queen  vs.  Nel. 

Muster  and  Servant — Ckmtraet  of  Service — Act  18  of  1873, 
sect.  2,  pa/ragraph  1 — Criminal  Offence, 

A  contra/st  by  which  A.  agrees  to  let  B.y  a  labourer ^  reside  on  his 
ground  free  of  charge,  on  condition  that  B.  shall  give 
his  services  to  A.  whetiever  required  to  do  so,  is  not  sujffir 
dent  to  groumd  a  prosecution  under  Act  18  of  1873, 
s.  2,  sulhs.  1,  for  failing  to  commence  service  at  the  time 
contracted  for. 

Buchanan,  J.,  said  that  the  case  Queen  vs.  Nel,  a  *  i^^^ 
European  labourer,  had  come  before  him  from  the  Special  ^^*- 
Justice  of  the  Peace  at  Oudtshoom.  The  charge  against  Q«"»"-^* 
the  accused  was  that  of  contraveniug  sect.  2,  paragraph  1,  of 
the  Masters  and  Servants  Act  18  of  1873,  in  that  the  accused 
failed  to  commence  a  contract  of  service  entered  into  by 
him  with  the  comprainant  on  the  due  date.  The  whole  of 
the  evidence  in  the  case  was  that  in  April  last  the  accused 
went  to  reside  on  the  oomplainaut's  ground,  and  was  allowed 
to  reside  there  free  of  rent,  on  condition  that  when  required 
he  was  to  give  his  services  to  the  complainant  when- 
ever the  complainant  gave  notice  that  his  services  were 
wanted.  The  complainant  had  given  him  notice  that  his 
services  were  wanted,  but  the  accused  failed  to  appear  on 
the  day  he  was  wanted.  His  Lordship  thought  the  Masters 
and  Servants  Act,  in  making  criminal  the  ofifence  of  failing 
to  enter  into  service  at  a  stipulated  period,  meant  that  there 
should  be  a  distinct  and  clear  contract  of  service  com- 
mencing at  a  certain  day.  In  the  case  before  him  there 
was  no  sufficient  contract  of  service  justifying  a  conviction 
for  a  criminal  offence.  The  conviction  must,  therefore,  be 
quashed. 
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Queen  vs.  Le  Boux. 

Evidence — Res  Grestae — Dying  Declaration — Hearsay — 

Judicial  Discretion. 

A  statement  made  by  an  injured  person  shortly  'before  his  death 
as  to  the  cause  of  the  infwry  is  not  admissible  as  a  dying 
declaration  merely  because  the  injury  was  a  mortal  one, 
and  the  fact  of  his  expressing  a  hope  that  Ood  would  take 
him  does  not  prove  that  he  was  under  fuU  apprehension 
of  his  danger. 

Such  a  statement  is,  however,  admissible  (on  a  trial  for  murder 
or  culpable  homicide),  as  part  of  the  res  gestae,  if  the 
presiding  Judge,  in  the  exercise  of  a  sownd  discretion,  is 
of  opinion  that  the  statement  was  made  so  shortly  after 
the  infliction  of  the  injury  as  to  form  part  of  the  same 
transaction,  and  that  the  deceased  had  had  no  time  or 
opportunity  to  devise  a  story  to  the  disadvantage  of  the 
accused. 

iMT.^  This  was  an  argument  on  a  point  of  law  reserved  by 

Solomon,  J,  in  accordance  with  Act  No.  35  of  1896,  and 


s 


loeen  'oi. 


E<mx.  arising  out  of  the  trial  of  one  Le  Boux  for  the  murder  of  his 
wife,  which  trial  took  place  at  the  Circuit  Court,  Oudtshoom, 
in  October,  1897,  before  Solomon,  J. 

The  facts  of  the  case  and  the  questions  of  law  to  be 
decided  appear  fully  in  the  statement  of  the  case,  with 
reasons  for  the  ruling  given,  drawn  up  by  Solomon,  J.,  and 
submitted  to  the  Supreme  Court  in  the  following  form  : — 

^  The  prisoner  was  tried  before  me  at  the  Circuit  Court  at 
Oudtshoom  for  the  murder  of  his  wife.  The  deceased 
woman  died  in  her  own  house  in  Oudtshoom  from  the 
effects  of  a  wound  caused  by  a  bullet  which  entered  her 
back  and  passed  through  her  body.  There  was  no  question 
that  the  bullet  had  been  discharged  from  a  gun  in  the 
hands  of  the  prisoner,  but  the  defence  was  set  up  that  the 
gun  had  gone  off  by  accident. 

*^  It  appeared  that  as  soon  as  the  report  was  heard,  several 
people  in  the  immediate  neighbourhood  ran  over  to  the 
house.  Amongst  others  were  two  women  named  Sanna 
Moos  and  Christina  Barlow,  who  were  called  as  witnesses  for 
the  Crown. 
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made  by  the  deceased  in  the  house  to  these  two  women  . 
shortly  after  they  arrired  upon  the  scene,  the  prisoner  at  I«b<hix. 
the  time  being  outside  the  house.  Counsel  for  the  prisoner 
objected  to  the  admission  of  the  eyidence  on  the  ground  that 
they  were  made  in  the  absence  of  the  prisoner,  and  that  they 
could  not  be  received  as  dying  declarations.  I  overruled 
the  objection,  holding  that  though  there  was  no  proof  that 
the  prisoner  could  have  heard  what  was  said,  or  that  the 
deceased  had  given  up  all  hope  of  recovery  at  the  time,  any 
statements  made  by  her  as  to  the  cause  of  her  injuries  so 
soon  after  the  occurrence  were  admissible  as  part  of  the 
res  gestae. 

"  The  jury  convicted  the  prisoner  of  murder,  and  before 
sentence  was  passed  his  Counsel  gave  notice  that  he  in- 
tended to  appeal  against  the  conviction  to  the  Supreme 
Court,  on  the  ground  that  this  evidence  was  improperly 
admitted. 

"  At  the  trial  no  authorities  were  referred  to,  but  I  was 
guided  in  my  ruling  mainly  by  the  case  B.  vs.  Foster 
(6.  C  &  P.  325),  which  is  referred  to  in  Stephen^s  Digest  of 
the  Law  of  Evidence,  art.  3.  That  decision  has  been  followed 
in  subsequent  cases,  but  has  apparently  not  been  universally 
accepted,  as  is  shewn  by  the  ruling  of  Cockbubn,  L.C.  J.,  in 
B.  vs.  Bedinfffield,  quoted  in  the  same  article  of  Stephen's 
Digest, 

"I  have  myself  on  previous  occasions  followed  the 
decision  in  Foster's  case,  and  it  seems  to  me  of  the  greatest 
importance  that  its  authority  should  be  once  for  all  es- 
tablished in  our  Courts,  as  otherwise  the  effect  would  be  to 
exclude  what  is  often  the  very  best  evidence  in  that  class 
of  case. 

''In  this  appeal,  however,  the  further  question  arises 
whether  the  facts  proved  bring  the  case  within  the  authority 
of  B.  vs.  Foster,  or  whether  the  contention  of  the  defendant's 
Counsel  should  be  supported,  that  the  interval  which  elapsed 
between  the  infliction  of  the  injury  and  the  statement  made 
by  the  deceased  was  so  long  as  to  make  that  decision 
inapplicable.  It  is  of  course  clear  that  in  Fostef^s  case  there 
was  a  certain  interval  between  the  accident  and  the  state- 
ment made  by  the  deceased,  and  in  subsequent  cases  also  it 
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189T.  has  not  been  held  necessary  that  the  statement  should  be 
—  simultaneous  with  the  infliction  of  the  injury.  What  the 
Koax.  exact  intervals  of  time  were  in  the  present  ease  it  is  of  course 
impossible  to  say  ;  but  in  order  that  the  Conrt  may  be  in  the 
best  position  for  determining  this  point,  1  think  it  best  to 
set  out  my  notes  of  the  evidence  of  these  two  witnesses  in  so 
far  as  they  bear  upon  the  question. 

**Senna  Moos :  *  I  liyed  in  Oudtshoom  in  March  last,  in 
Edmeades  Street  I  know  prisoner,  who  is  my  consin.  I 
knew  his  wife  (the  deceased).  He  lived  near  me.  I 
remember  Wednesday  night,  the  3rd  March.  I  was  up  late 
that  night.  I  went  to  my  bedroom.  £  was  sitting  on  my 
bed.  I  heard  a  shot.  I  ran  out  in  the  direction  of  the  shot. 
I  returned  to  put  on  my  shoes,  and  then  ran  over  to 
prisoner's  house .  .  .  Prisoner  was  outside,  some  little  distance 
from  the  house.  I  saw  bis  wife  lying  on  the  ground  in  the 
doorway  of  the  bedroom.  She  spoke  to  me.  I  cannot  say 
if  prisoner  could  hear.* 

"  Mr.  Oraham  (counsel  for  defence)  objects  to  evidence  of 
what  deceased  said  to  witness,  as  prisoner  was  not  present. 
Objection  overruled  on  the  ground  that  evidence  of  state- 
ments by  deceased  as  to  the  cause  of  her  injuries  so  soon 
after  she  had  been  injured  were  admissible  as  part  of  the 
res  gestae, 

**^I  went  to  the  prisoner.  I  asked  him  what  he  had 
done.  He  said  he  had  shot  his  wife.  I  asked  him  why ;  he 
Baid  his  life  was  too  bitter.  I  asked  him  why  he  had  done 
so.  I  said,  **You  will  suffer  eternal  misery."  I  then 
retamed  to  the  house.  I  saw  Sarah  (deceased)  again.  She 
asked  me  to  help  her.  I  picked  her  up ;  my  brother  Moos 
and  Steyn  helped  me  to  pick  her  up.  We  put  her  on  the 
bed.  She  asked  for  water;  she  could  not  drink.  She 
turned  round  and  asked  God  to  take  her.  She  said,  **  The 
murderer  before  his  death  will  enter  into  paradise,  and  be 
glad."  *  I  then  went  to  Bezuidenhouts.  I  returned*  The 
doctor  was  there.    She  died  soon  after.' 


*  The  words  were,  "  De  moordenaar  zag  voor  zyn  drod  De  HeilbroD 
en  was  blij,"  ».e.,  "  The  murderer  before  his  death  saw  Salvation  and  was 
glad."  These  words  form  a  line  in  an  evangelical  hymn,  nsed  by  people 
attending  missionary  churches,  to  which  class  accused  and  deceased 
belonged. — Rep. 
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"  Gross-examined :  *  I  had  just  gone  into  my  bedroom  and      ^JJ^ii. 
taken  up  some  work  when  I  heard  the  shot  fired.    There      q^^, 
were  a  nnmber  of  people  there  before  I  readied  the  house.      !«»<»»• 
I  asked  prisoner  more  than  once  why  he  had  done  this.    He 
was  standing  outside.     I  then  went  inside  again.  ...  I  put 
my  haod  on  his  shoulder :  first  he  made  no  reply.'    By  the 
Court :  ^  Prisoner  was  standing  near  the  house ' . .  • . 

"  Christina  Barlow :  *  I  lire  in  a  house  adjoining  prisoner's ; 
we  were  neighbours  there  for  a  year.  I  remember  the  night 
Sarah  was  shot.  I  heard  the  noise  of  quarrelling.  I  heard 
a  sound  as  of  a  box  being  suddenly  closed.  I  went  to  look. 
I  saw  the  woman  lying  there.  I  saw  prisoner  coming  out  of 
his  house.  He  came  to  our  window,  and  told  my  husband 
to  take  him  to  gaol.  I  told  him  my  husband  was  not  a 
constable.  I  spoke  to  Sarah :  she  said  her  husband  had  shot 
her.    I  lifted  her  up.' 

^'  Mr.  Oraham  objects  to  evidence  of  what  deceased  said 
to  witness.    Objection  overruled. 

"  Cross-examined  :  *  Soon  after  (prisoner  came  bar^k),  about 
ten  minutes,  I  think,  I  heard  the  shot  fired.  It  may  have 
been  a  couple  of  minutes  after.  There  were  about  four 
people  there  when  I  went  in.  They  were  not  speaking 
to  her.* 

'^Now  as  regards  both  these  witnesses,  if  the  statement^ 
h^d  been  made  by  the  deceased  immediately  upon  thei^ 
arrival  at  the  house,  I  think  undoubtedly  the  case  would  b^ 
completely  covered  by  the  authoritjr  of  Foster's  case,  because 
they  both  lived  close  by,  and  went  over  immediately  upon 
hearing  the  report.  In  both  instances,  however,  other 
events  intervened  between  their  arrival  and  the  statements 
deposed  to.  The  impression,  however,  made  upon  my  mind 
by  the  evidence  was,  that  these  events  occupied  a  very  short 
time,  and  that  the  statements  were  so  intimately  connecte<^ 
with  the  occurrence  that  they  were  properly  admissible. 
Tiiese  statements  were  made  on  the  scene  of  the  fatal 
occurrence,  while  the  prisoner  was  still  on  the  spot,  and  so 
shortly  after  the  infliction  of  the  injury  as  to  negative  any 
idea  of  their  having  been  mtdiciously  devised  by  the 
deceased.* 

*  At  the  trial  the  witnesses  could  not  fix  the  time  that  had  elapsed 
l>etween  the  firing  of  the  shot  and  the  statement  by  deceased,  but  the 
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— ^  '  "  (1.)  Was  the  eTidence  imOToperly  admitted  ? 

La  jEtoox!         *'  (2.)  If  80,  was  any  substantial  wrong  done  to  the  prisoner, 
so  as  to  justify  the  Court  in  setting  aside  the  conyiction  ?  " 

Chraham,  for  accused.  The  evidence  can  only  be  admitted, 
if  at  ally  on  two  grounds,  yiz.  (1)  as  a  dying  declaration,  or 
(2)  as  part  of  the  res  gestae. 

(1)  It  cannot  be  a  dying  declaration,  as  then  the  Crown 
should  ba?e  shown  that  it  was  made  by  deceased  when 
having  a  sense  of  immediately  or  certainly  impending  death, 
and  the  onus  to  prove  this  is  on  the  Crown.  There  is  no 
evidence  as  to  this. 

(2)  If  not  so  admissible,  it  can  only  be  allowed  as  part  of 
the  res  gestae.  This  phrase  is  a  kind  of  drag-net  for  tlie 
admission  of  evidence  when  other  grounds  for  its  admission 
are  wanting.  It  is  a  very  dangerous  ground  to  go  upon, 
as  when  such  statement  is  made  the  person's  mind  is  very 
much  unhinged,  and  he  is  usually  not  accountable. 

This  is  the  first  case  arising  in  the  Colony  where  the  point 
has  been  contested,  but  many  cases  in  England.  JB.  vb.  Foster 
(6  C.  &  P.  p.  325).  This  case  has,  however,  been  nega- 
tived by  -B.  vs.  Bedingfidd  (14  Cox  C.  C.  341) ;  B.  vs. 
Ooddard  (15  Cox  C.  C.  p.  7);  Boscoe's  Criminal  Evidence 
(pp.  25-27) ;  -B.  vs.  Megson  (9  C.  &  P.  p.  340) ;  B.  vs. 
Osborne  (C.  &  M.  p.  622). 

[De  Yilliers,  C.J. :  In  those  cases  some  considerable 
time  elapsed  between  the  injury  given  and  the  statement 
made.  The  question  in  every  case  is  whether  such  a  time 
has  elapsed  as  to  allow  of  the  person  making  the  statement 
having  manufactured  it.] 

There  is  no  case  laying  down  any  limit  of  time ;  but  some 
eminent  Judges  refuse  to  admit  evidence  like  this. 
.  |De  Yilliers,  C.J. :  If  the  ejaculation  is  made  at  the 

iDterval  had  to  be  estimated  from  the  facts  which  showed  the  distance 
from  the  scene  of  the  witnesses  when  the  shot  was  fired,  and  also  a 
detailed  account  of  what  the  witnesses  in  question  did  between  the  time 
of  the  shot  being  heard  and  the  statement  made.  No  evidence  was  led  by 
the  Grown  to  show  that  the  woman  (deceased)  knew  that  she  was  in 
extremis  when  she  made  the  statement  in  question.  When  she  made  the 
statement  prisoner  was  outside  the  house,  and  the  evidence  did  not  show 
any  possibility  of  his  hearing  what  was  said. — Rep. 
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time  of  crime,  it  is  almost  necessarily  in  presence  of  accnsed,      »ovf Vs. 
and  so  admissible.     When,  however,  it  is  made  somewhat      Qa"^»,. 
later,  almost  immediately  after  crime  committed,  but  not  in      lo^o^- 
presence  of  accused,  if  it  is  not  admissible,  there  is  no  such 
thing  as  oTidenco  being  admissible  as  part  of  the  res  gestae.] 

It  is  a  yery  dangerous  class  of  eyidence  to  admit,  and 
should  at  most  only  be  allowed  if  made  in  presence  and 
hearing  of  accused.  Even  then,  B.  vs.  Smith  (18  Cox  C.  C. 
p.  470)  shows  how  jealously  the  Courts  guard  questions  of 
admissibility  of  evidence  of  this  sort. 

[De  Yilliers,  C.J. :  I  cannot  follow  the  decision  of 
Hawkins,  J.,  in  that  case.] 

Even  following  B.  vs.  Foster ^  the  facts  here  are  different. 
There  is  eyidence  as  to  what  time  elapsed  between  injury  and 
statemeut. 

If  the  Court  holds  the  statement  inadmissible,  then  the 
conviction  should  be  quashed.  Q.  vs.  Oibscm  (18  Q.  B.  D., 
p.  537 ;  16  Cox  C.  C,  p.  181). 

[Db  Villibbs,  C.J.  Was  there  in  England  a  statute 
similar  to  Act  35  of  1896  ?] 

No.  Our  Acts  differ.  Ord.  72  of  1830,  sects.  2,  43,  44. 
Act  5  of  1879  is  now  repealed  by  Act  35  of  1896,  sect.  36 
of  which  deals  with  the  effect  of  the  admission  of  illen;al 
evidence.  It  means  only  that  if  irrelevant  evidence  is 
admitted,  and  Appeal  Court  finds  sufficient  relevant  evidence 
to  substantiate  the  charge,  conviction  may  be  upheld.  The 
true  test  is  to  see  what  effect  the  evidence  roust  necessarily 
have  had  on  the  jury.  Several  cases  decided  on  Act  5  of 
1879.  U.  vs.  Quinn^  (1  Ap.  Cas.  p.  84)  ;  -B.  vs.  Hermann, 
(1  Ap.  Cas.  p.  318) ;  -B.  vs.  Nikolai  (1  Ap.  Cas.  188). 

PDb  Villibbs,  C.J. :  We  have  read  the  evidence,  and 
think  that  if  the  evidence  is  to  be  excluded,  prejudice  was 
done  to  accused  by  admitting  it.  The  question  remains 
whether  it  was  rightly  admitted.] 

Foster's  case  (supra)  was  tried  in  1834,  and  not  often 
followed  in  England,  while  in  some  cases  distinctly  nega- 
tived. What  limit  of  time  is  to  be  allowed  in  such  cases  ? 
The  facts  of  this  case  differ  entirely  from  those  in  Foster's 
ease.  B.  vs.  Srmth  (16  Cox  C.  C.  p.  171)  is  a  very  similar 
case  to  this.    B,  vs.  Dalmas  (1  Cox  C.  C.  p.  95). 

MdtenOf  for  the  Crown.    The  evidence  is  admissible  not 
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Ko?'i8.  ^^^y  ^  P^^^  ^^  *^  gestae,  but  as  a  dying  declaration.  It  is 
Queen  M.  t<>o  late  to  questioD  JJ.  V8,  Foster  (6  C.  &  P.  325),  as  all 
LeBoux.  books  on  the  law  of  evidence  ground  the  admissibility  of 
statements,  part  of  the  res  gestae,  on  that  case.  Stephen  on 
Evidence  (3rd  Elit.  p.  6).  OreenUaf  &  Bedfield  (Libr. 
Edit.  p.  122),  Taylor  on  Evidence  (Vol.  1,  p.  519,  583). 
The  facts  of  this  case  are  very. similar  to  Foster's  case.  Only 
a  very  limited  time,  as  Solomon,  J.,  practically  found,  passed 
between  the  time  of  the  injury  done  and  the  statement 
made.  B,  vs.  Ooddard  (15  Cox  C.  C.  p.  7)  is  a  very  similar 
case.  If  the  Judge  had  not  admitted  the  evidence  as  part  of 
the  res  gestae,  it  was  admissible  as  a  dying  declaration.  The 
liature  of  the  wound  and  the  fact  that  deceased  asked  God 
to  take  her,  show  she  contemplated  death. 

Much  must  be  left  to  the  discretion  of  the  presiding  Judge. 
Archbold  (p.  254).  It  is  impossible  for  the  Court  of  Appeal  to 
weigh  all  the  circumstances  as  well  as  the  presiding  Judge. 
Again,  the  accused  was  not  prejudiced  by  admission  of 
evidence,  as  there  is  su£Scient  evidence  of  guilt  aliunde. 
Act  35  of  1896. 
Oraham,  in  reply. 

De  Yilliebs,  C.J. :  The  learned  Counsel  for  the  Crown 
has  contended  that  evidence  of  the  statements  made  by  the 
deceased  woman  shortly  after  she  received  the  mortal  wound 
was  admissible  as  a  ^'  dying  declaration.'*  She  certainly  was 
in  extremis,  and  death  did  ensue,  but  there  is  not  sufficient 
evidence  to  show  that  she  had  a  full  apprehension  of  her 
danger.  There  was  no  competent  person  at  hand  to  warn 
her  of  her  danger,  and  the  only  statement  made  by  her 
which  might  possibly  indicate  her  own  opinion  is  the  wish  she 
expressed  that  God  would  take  her.  Such  a  wish  might  be 
expressed  by  a  person  desiring  to  be  released  from  im- 
mediate  pain  or  suffering,  and  does  not  necessarily  indicate  a 
belief  in  impending  death.  I  am  unable,  therefore,  to 
support  the  view  that  the  statements  made  by  her  as 
to  the  cause  of  her  death  were  admissible  as  '^  dying 
declarations." 

The  learned  Judge  who  presided  at  the  trial  of  her 
husband  for  murder,  admitted  the  evidence  on  the  ground 
that  her  statements  were  part  of  the  res  gestae.     She  had 
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received  a  bullet  wound,  and  any  exclamation  or  statement        "qy. 
made  by  her  immediately  on  receiving  that  wound  would      ^  — 

•^  ^  o  Qaeen  v». 

undoubtedly  be  admissible  in  any  judicial  investigation  into  ^  ^^• 
tlie  cause  of  her  death.  As  was  said  by  Chief  Justice  Holt 
in  Thompson  vs.  Trevanion  (Skin.  402).  "  What  the  woman 
said  before  slie  had  time  to  devise  anything  for  her  ad- 
vantage should  be  given  in  evidence  as  part  of  the  rea 
gestaer  In  the  case  of  B.  vs.  Foster  (6  C.  &  P.  325),  it 
was  held,  on  an  indictment,  for  manslaughter,  that  a  state- 
ment made  by  the  deceased  immediately  after  he  was 
knocked  down  by  a  vehicle,  as  to  the  cause  of  the  accident, 
was  admissible.  That  case,  which  was  decided  by  three 
Judges  (Park  and  Patteson,  JJ.,  and  Gurney,  B.),  has 
sometimes  been  disregarded  by  single  Judges  presiding  at 
criminal  trials,  but  it  has  never  been  distinctly  overruled. 
In  this  Colony  the  principle  embodied  in  that  case  is  well 
established,  and  the  real  difficulty  lies  in  its  practical  applica- 
tion. The  statement  of  the  injured  person  is  clearly  not  ad- 
missible if  made  after  such  a  lapse  of  time  or  under  such 
circumstances  as  might  have  enabled  him  to  devise  a  story 
inconsistent  with  the  truth.  The  fact  that  others  had  come 
up  to  the  injured  person  before  the  witness  to  whom  the 
statement  was  made  is  not  conclusive  against  the  reception 
of  the  evidence.  In  a  street  accident,  for  instance,  a  crowd 
might  instantly  assemble,  and  an  exclamation  or  statement 
might  be  addressed  to  one  of  the  later  comers  which  could 
not  well  be  excluded  merely  because  he  was  not  the  first  to 
arrive.  The  Judge  presiding  at  the  trial  is  in  the  bRf^t 
position  to  decide  as  to  the  degree  of  relationship  between 
the  question  under  investigation  and  the  making  of  the 
statement  and  a  wide  discretion  must,  therefore,  be  left  to 
him.  I  am  not  prepared  to  say  that  the  learned  Judge  did 
not,  in  the  present  case,  exercise  a  sound  discretion.  He 
was  satisfied  that  a  very  short  time  had  elapsed  between  the 
shooting  and  the  statement,  and  that  the  decea^^ed  had  had 
no  time  or  opportunity  to  devise  a  story  to  the  disadvantage 
of  the  prisoner.  He  might  have  added  that  the  deceased 
was  still  on  the  spot  where  she  had  received  her  death- 
wound,  and  that  the  hope  expressed  by  her  that  the 
murderer  would  enter  Paradise  rather  negatives  the  idea 
of  a  malicious  inviention  to  the  injury  of  her  husband. 
Vol.  XIV.— Part  IV.  2  I 


432 


1^^*^      Under  all  the  circumstances,  therefore,  I  am  of  opinion  that 
the  appeal  most  be  dismissed. 


QlM«D«l. 

LeBouL 


BuoHAKAN,  J. :  I  concur  in  the  opinion  that  the  eyidence 
was  admissible  as  part  of  the  res  gestae.  The  authorities 
show  that  to  a  great  extent  the  question  is  left  to  the 
discretion  of  the  Judge  presiding  at  the  triaL  In  this  ease 
the  Judge  is  a  most  careful  one,  and  there  have  not  been 
sufficient  grounds  shown  for  interfering  with  the  manner  in 
which  he  has  exercised  his  discretion*  I  am  not  prepared  to 
say  I  should  have  done  differently  under  similar  circumstances. 
I  think  that  where  evidence  is  tendered  which  is  admissible, 
no  good  grounds  appearing  for  its  rejection,  it  should  be 
received, 

Maasdobp,  J^  concurred. 

[Attorney  fbr  tha  prlsoiMr,  Faibbridob,  Ardebwe  a  Lawtoh.] 


Ltoks  vs.  Hebshn. 


Pleading — Fraud — Illegality — Alsclution  from  the  Insto/nce 

— Appeal — Beasons. 

The  defence  of  fraud  should  he  specially  pleaded. 
In  a/n  action  for  money  lent,  the  defendant  pleaded  a  denial 
of  the  loan,  hut,  in  his  evidence  cU  the  trial,  stated  that 
the  money  had  been  given  to  him  hy  the  plaintiff  in  respect 
of  illicit  diamond-buying  transactions.  Judgment  was 
given  for  the  defendant,  but  without  any  reasons.  Held, 
on  appeal,  that  the  special  defence  ought  to  have  been 
pleaded,  and  that,  by  altering  the  judgment  into  absolution 
from  the  instance,  an  opportunity  should  be  given  to  the 
plaintiff  to  renew  his  action  and  meet  the  charge  of  fraud 
and  illegality. 

noTm.  Appeal  from  a  judgment  of  the  High  Court,  Kimberley, 

ltotsm.     ^^  *^  action  in  which  plaintiff  (now  appellHut)  sued  defen- 
^*^8^-      dant  (now  respondent)  for  the  sum  of  £1500,  money  lent 
and  advanced  by  plaintiff  to  defendant  at  his  request. 

Plaintiff  in  his  declaration  stated  that  he  was  a  specu- 
lator residing  at  Eimberley,  and  defendant  was  a  general 


Lyons  M. 
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dealer  also  residing  there;  that  at  various  times  between        i9»i. 
June  16th,  1892,  and  September  26th,  1892,  plaintiff,  at  the      ^^''*^*' 
special  instance  and  request  of  defendant,  lent  him  suras  of      J« 
money  amounting  in  all  to  £1650.    (He  set  out  the  various 
dates  and  the  different  sums.)     That  it  was  agreed  that 
defendant  should  pay  interest  on  the  various  loans  from  the 
dates  thereof  at  the  rate  of  ten  per  cent.     Tliat  plaintiff 
was  indebted  to  defendant  in  the  sum  of  £150,  being  £100 
rent  due  by  him  to  defendant  on  a  certain  house  leased,  and 
£50  being  the  purchase  price  of  a  cottage  bought  from 
defendant.     Plaintiff,  therefore,  set  off  the  £150  against 
the  £1660,  and  claimed  (1)  £1500,  (2)  interest  at  ten  per 
cent.,  and  (3)  costs  of  suit. 

Defendant  in  his  plea  denied  that  plaintiff  had  lent  him 
the  £1650  as  alleged,  and  the  agreement  to  pay  interest  at 
ten  per  cent.  He  admitted  that  plaintiff  was  indebted  to 
him  in  the  sum  of  £150,  but  said  that  plaintiff  had  dis- 
charged the  liability,  and  prayed  for  judgment  with  costs. 
To  this  plaintiff  replied  generally. 

The  action  was  tried  on  September  3rd,  1897,  and 
plaintiff's  evidence  bore  out  his  declaration.  He  stated  that 
the  money  was  advanced  for  various  wants  of  defendant — 
his  soda-water  factory,  debts  due  to  the  L.  &  S.  A.  Explora- 
tion Company,  and  the  last  amount  to  redeem  some  jewellery 
pledged  for  a  loan.  He  produced  some  cheques,  and  others 
being  lost  he  produced  counterfoils.  One  cheque  was 
drawn  in  favour  of  A.  Hessen  for  £500,  and  some  counter- 
foils were  endorsed  "  A.  Hessen — loan  " ;  **  Abraham  " ;  **  Cash 
for  A.,"  and  so  on ;  but  the  bank  accqunt  showed  that  the 
corresponding  cheques  were  drawn  payable  to  **  Cash "  or 
"Self."  Plaintiff  sent  a  demand  for  the  money  on 
October  2nd,  1896.  Plaintiff  was  cross-examined  with 
the  object  of  showing  that  he  had  illicit  diamond-buying 
dealings  with  defendant,  but  denied  the  allegations. 

The  defendant  in  his  evidence  denied  that  plaintiff  had 

ever  lent  him  money,  and  stated  that  plaintiff  had  given 

him  money  in  connection  with  illicit  diamond-buying  from 

1880  till  1892.    He  stated  that  the  various  sums  of  money 

were  given  in  payment  of  different  parcels  of  diamonds 

sold  to  plaintiff.      Defendant  did  not  give  details  of  the 

transactions,  but  said  the  cheques  were  always  for  round 

2  I  2 
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HoTn.      ^^^^^  ^^^  plaintiff  paid  the  odd  pounds  and  shillings  ont 
—        of  his  pocket. 
HeneiL  The  evidence  on  the    record    was    very    contradictory, 

some    facts    tending    in    plaintiff's    favour  and  others  in 

defendant's. 

After  argument  by  Counsel  for  plaintiff,  the  High  Court 

gave  judgment  for  defendant  with  costs ;  and  against  this 

judgment  plaintiff  appealed. 

No  reasons  for  judgment  were  9ent  up  for  the  purposes  of 

the  appeal. 

InneSf  Q.C.  (with  him  Buchanan),  for  appellant :  The  plea 
•  of  defendant  was  simply  general  denial,  and  there  was  no 
forecast  by  defence  of  evidence  that  money  was  devoted  to 
illegal  objects.  This  should  have  been  specially  pleaded. 
The  High  Court  seems  to  hold  that  plaintiff  had  not  proved 
his  case,  and  so  should  have  given  absolution  from  tiie 
instance  to  defendant  If  defence  of  illegality  had  been 
pleaded,  plaintiff  would  have  asked  for  particulars.  Further 
evidence  shows  that  money  was  advanced,  and  there  is  only 
a  suspicion  of  illegality  raised.  If  that  be  specially  pleaded, 
the  onus  would  be  on  defendant  to  prove  it 

Schreiner,  Q.C.  (with  him  Close),  for  respondent:  The 
point  as  to  pleading  was  not  raised  in  the  High  Court,  and  so 
cannot  be  raised  now.  No  advantage  gained  by  changing 
judgment  into  absolution.  This  is  no  appeal  as  to  costs, 
and  so  no  reasons  for  judgment  sent  up  by  the  High  Court 

[Maasdobp,  J. :  But  costs  were  given ;  whereas  if  illegality 
be  found,  the  Court  usually  gives  no  costs.] 

[Buchanan,  J.,  referred  to  8t  Mare  vs.  Harvey  (10  Juta, 
p.  267).] 

Plaintiff  could  not  prove  the  debt  by  his  books.  Van 
Nieherh  vs.  Pagan  (14  S.  C.  B.  p.  47). 

Jrm68,  Q,C.j  in  reply :  Bule  of  Court  330  {e)  and  {d)  says 
that  special  material  defences  must  be  pleaded. 

De  Yilliers,  C.J. :  It  is  to  be  regretted  that  the  Judges 
of  the  High  Court  have  not  favoured  this  Court  with  the 

Cf,  BvXlm  and  Leake  on  Pleading,  4th  Ed.,  p.  213  noto  (a) ;  p.  214  J 

notes.    Also  pp.  6-6. — Rkp.  '" 
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reasons  for  their  judgment.    In  the  absence  of  any  reasons,      ^imy- 
we  must  assume  that,  in  giving  judgment  for  the  defendant,      .  —  ^ 
the  Court  below  believed  his  evidence  and  disbelieved  that      awsen. 
of  the  plaintiff.    But  the  defendant's  evidence  was  given 
in  support  of  a  defence  which  had  not  been  raised  in  the 
pleadings,  and  of  which,  so  far  as  one  can  judge  from  the 
record,  the  plaintiff  had  no  notice  whatever*    The  action 
was  for  money  lent,  and  the  plea  was  a  simple  denial  of  the 
loan.      The  plaintiff  was  cross-examined  as  to  diamond- 
buying  transactions,  but  it  was  not  until  the  defendant  gave 
his  evidence  that,  according  to  the  record,  the  defence  of 
fraud  or  illegality  was  raised*    He  then  stated  that  the 
plaintiff  had  never  lent  him  any  money,  but  had  at  various 
times  illicitly  bought  diamonds  from  him,  and  that  the 
cheques  produced  by  the  plaintiff  as  vouchers  for  his  claim 
had  really  been  drawn  for  the  payment  of  such  diamonds. 
If  this  defence  was  to  affect  the  judgment,  it  surely  ought 
to  have  been  raised  in  the  plea.    Eule  330  (c)  and  (d),  which 
I  take  it  applies  in  the  High  Court,  is  explicit  on  the  point. 
But  quite   independently  of  any  express  rules,  it  is  an 
established  practice  in  pleading  to  give  special  notice  to 
one's  adversary  of  any  fraudulent  or  illegal  conduct  with 
which  it  is  intended  to  charge  him.     In  the  absence  of  such 
notice  to  the  plaintiff  in  the  present  case,  the  evidence  of 
fraud  aiid  illegality  given  by  the  defendant  ought  not  to 
have  prejudiced  the  plaintiff.      It  is  possible  that,  quite 
apart  from  the  defendant's  evidence,  the  Court  disbelieved 
the  plaintiff's  statement  that  he  had  paid  various  sums  of 
money  to  the  defendant,  but  it  seems  more  likely  that  the 
Court  believed  that  the  money  had  been  so  paid,  and  that 
the  payments  were  in  respect  of  illicit  diamond-buying 
transactions.    In  the  face  of  the  Court's  judgment,  I  am  not 
prepared  to  enter  judgment  for  the  plaintiff;  but  he  ought 
not  to  be  deprived  of  the  opportunity  of  suing  the  defendant 
again,  and  then  meeting  the  charge  of  fraud  or  illegality. 
The  judgment  will  therefore  be  altered  into  one  of  absolu- 
tion from  the  instance,  each  party  paying  his  own  costs  in 
the  Court  below.    As  to  the  costs  in  this  Court,  the  nature 
of  the  defence  was  not  such  that  the  defendant  could  expect 
costs  in  either  Court,  and  the  plaintiff  does  not  obtain  such 
an  alteration  of  the  judgment  as  clearly  entitles  him  to  costs. 


Tn 
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1^^      Each  party  will  therefore  bear  his  own  costs  in  this  Court 
also. 


Hot.  S2. 


Kor.  32. 


Buchanan^  J.,  and  Maasdobp,  J.^  concurred. 

Judgment  accordingly  altered  into  absolution  from  the 
instance,  each  party  paying  his  own  costs  in  Court  below  and 
on  appeal* 

CApptlUnt's  JLUonujt,  Van  Ztl  It  Bmatami.'] 
B«poBd«nf •  AUornej,  Gut  Tbolup.  J 


Queen  v$.  Budd  and  Shobtle. 
Evidence — Theft — Beti  Evidence — IdentiJiccUion — Invoice. 

On  the  trial  of  two  prisoners  for  theft  of  certain  Mrtsfrom 
S.,  the  only  evidence  to  cormect  certain  shirts  found  in 
their  possession  with  the  shirts  alleged  to  have  been  stolen 
was  a/n  invoice  sent  h/  a  firm  in  Scotland  to  8.  describing 
the  shirts  which  the  clerks  of  8.  swore  had  been  ordered 
from  the  firm.  The  description  given  in  the  invoice 
corresponded  with  the  pattern  of  the  shirts  found  in  the 
prisoners^  possession,  and  the  mark  on  the  invoice  corre- 
sponded  with  the  mark  on  a  certain  case  consigned  by  the 
firm  to  8.  and  lost  in  transit  from  the  docks  to  his  stores  ; 
but  no  witness  was  produced  who  could  speak  to  the 
contents  of  the  missing  case.  Held,  thai  the  best  evidence 
that  the  missing  case  eontained  shirts  similar  to  those 
found  in  the  prisoners'  possession  had  not  been  produced, 
and  that  the  invoice  was  not  admissible  as  evidence  under 
the  circumstances. 

Appeal  against  a  conviction  on  the  ground  of  the  irregu- 
larity and  illegality  of  the  proceedings.  The  prisoners  were 
Sa!S\nd  *"^  *^  tl^®  Criminal  Sessions  of  the  Supreme  Court  on  the 
"'^•-  19th  October,  1897,  before  Buchanan,  J.,  for  the  theft  of  a 
case  containing  shirts,  the  property  of  Messrs.  Sellar  Brothers, 
Cape  Town.  The  evidence  showed  that  a  certain  case 
marked  Z  arrived  at  the  Table  Bay  Docks  consigned  to 
Sellar  Brothers,  that  this  case  was  by  mistake  sent  to  the 
railway  goods  station,  and  that  it  disappeared  from  there. 
On  the  other  hand,  it  was  proved  that  about  the  time 
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I^Har  BrotherB*  case  disappeared,  a  large  case  was  taken  to  i8»7. 
Shortle's  house  by  the  prisoners,  that  it  was  opened  there  ^■— 
and  a  large  number  of  shirts  taken  out  of  it,  and  that  it  ^^^Jl^ 
was  afterwards  burnt.  The  shirts  taken  out  of  the  large 
case  were  placed  in  two  smaller  cases  and  consigned  by 
Shortle  to  Laingsberg.  They  were  subsequently  seized  by 
the  police,  as  were  also  certain  shirts  found  in  Budd*s 
poraemon.  There  was  no  evidence  that  the  large  case 
taken  to  Shortle's  house  was  marked  Z,  or  that  the  prisoners 
had  been  seen  to  take  Sellar  Brothers'  case  from  the  railway 
station^  To  prove  that  Sellar  Brothers'  case  contained  shirts 
and  to  connect  it  with  the  case  taken  to  Shortle's  house,  the 
witnesses  Andrew  Angus  and  William  Kirby  were  called. 
Kirby,  a  storeman  in  Sellar  Brothers'  employ,  stated  that 
he  knew  that  Sellar  Brothers'  case  contained  shirts.  He  knew 
this  from  the  advices  from  Scotland.  He  had  not  seen  the 
advices.  He  knew  from  the  booka  that  the  box  was  cleared 
through  the  Customs  as  a  box  of  shirts.  The  books  were  not 
produced.  Angus,  assistant  manager  to  Sellar  Brothers,  said 
that  he  was  not  in  their  employ  at  the  time  that  the  shirts  were 
ordered,  but  he  knew  that  such  order  had  been  sent.  He 
produced  an  invoice  marked  M  from  Miiir  &  Sons  for  the 
case  marked  Z,  showing  that  it  contained  shirts.  He  also 
produced  patterns  of  the  shirts  ordered,  which  he  showed 
were  similar  to  the  shirts  found  in  the  prisoners'  possession. 
The  packer  of  the  case  in  Scotland  was  not  called  to  prove 
that  the  case  contained  shirts,  and  there  was  no  other  evidence 
of  the  contents  of  the  case.  The  prisoners  were  convicted 
and  sentenced,  Budd  to  twelve  months'  imprisonment  with 
hard  labour,  Shortle  to  eighteen  months  with  hard  labour. 

On  the  application  of  Counsel  for  the  prisoners  the  following 
point  was  reserved  for  the  consideration  of  the  Supreme 
Court:  "^That  the  admission  of  the  evidence  given  by 
Andrew  Angus  and  William  Eirby  as  to  the  nature  of 
any  order  sent  by  either  of  them  or  by  the  firm  of  Sellar 
Brothers  to  B.  S.  Huir,  Glasgow,  and  of  advices  received  by 
Sellar  Brothers  from  R  S.  Muir,  and  the  production  of  the 
invoice  marked  M,  is  irregular  and  illegal." 

Jones^  for  the  prisoner  Shortle :  The  admission  of  evidence 
as  to  the  invoice  was  irregular.    As  no  represeutative  of 
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1897.       Muir  &  Sods  was  called,  the  fact  of  the  order  of  riiirCs  by 

Nov.  33.  '  ^  •' 

Q^^  Sellar  Brothers,  and  the  fact  of  the  sending  oat  of  shirts  by 
^Shorts?  Muir  &  Sons,  comprised  all  the  evidence)  and  these  facts 
were  inadmissible  as  hearsay.  A  clerk  of  Muir  &  Sons 
should  have  spoken  to  receipt  of  order,  and  to  the  acting 
thereupon  by  sending  out  shirts*  Angus  did  not  send  order, 
and  could  only  gather  that  there  was  such  an  order  from  the 
invoice.  The  invoice  is  mere  hearsay ;  the  person  who  made 
it  out  should  be  called.  Taylor  on  Evidence  (9th  Edit  sect. 
570) ;  Bussea  on  Crimes  (6th  Edit,  Vol.  III.  p.  362).  It 
can  only  be  admitted  when  it  has  been  proved  that  the 
goods  invoiced  were  really  sent,  but  it  cannot  prove  that 
very  fact 

MeLachla/n,  for  the  prisoner  Budd :  The  best  evidence  of 
the  contents  of  the  case  should  have  been  given.  The 
invoice  is  made  out  by  a  clerk  from  the  statement  of  the 
packer.  Even  in  a  civil  case  the  invoice  would  be  inad- 
missible. Archbold  (21st  Edit  p.  254) ;  Bosooe's  Digest  of 
Evidence, 

[De  YHiLIEBS,  C.J. :  The  goods  passed  the  Customs  as 
shirts.  Is  that  not  a  presumption  that  they  examined  the 
case?] 

No;  they  go  by  the  invoice,  and  only  examine  a  case 
occasionally.    No  Customs  officer  was  called. 

[De  Yilliebs,  C.J. :  If  sheep  or  skins  were  in  question, 
the  onus  would  be  on  the  accused  to  prove  legal  possession 
by  Act  35  of  1893.  This  rule  does  not  apply  to  other 
goods.] 

Here  the  Crown  must  prove  that  the  goods  were  stoL  n 
goods. 

SJieU,  for  the  Crown.  I  admit  that  the  Crown  is  in  the 
same  position  as  an  ordinary  litigant  as  to  best  evidence. 
Sect  37  of  Ord.  72  of  1830.  But  the  best  evidence  under 
the  circumstances  was  given.  By  breaking  up  the  case  in 
which  the  goods  were  the  accused  destroyed  the  only  evidence 
against  them.  Best  on  Evidence  (8th  Edit  sect  412).  In 
discussing  the  maxim  *'  Omnia  praesfwmv/ntwr  contra  spoUor 
torem^"  Lord  Holt  says  that  if  a  man  destroys  evidence 
against  himself  very  little  is  taken  to  supply  it 

[Maasdorp,  J.:  But  you  are  assuming  their  guilt  If 
the  case  is  theirs  they  may  destroy  it] 
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[Db  Villibrs,  C.J. :  Witnesses  here  could  depose  to  the      j^^j»»^ 
mark  on  the  box,  and  the  packer  could  have  identified  the     ^  — 
goods  as  having  been  packed  in  a  box  of  that  mark.]  Sortie** 

None  of  Moir's  employees  could  have  given  better 
evidence  than  Angus  gave.  The  invoice  writer  probably 
saw  no  goods,  and  the  packer  could  not  absolutely  swear 
to  the  goods.  Sects.  37  of  Ord.  72  of  1830  was  complied 
with,  as  no  better  evidence  could  have  been  given. 

Db  Villibrs,  C.J. :  The  prisoners  were  charged  with  the 
theft  of  a  case  containing  a  certain  number  of  shirts,  the 
property  or  in  the  lawful  possession  of  Sellar  Brothers.    The 
evidence  against  the  prisoners  was  that  a  certain  case  was 
traced  to  their  possession,  that  they  opened  the  case,  took 
out  the  shirts  and  sent  them  to  Laingsberg  in  two  smaller 
cases,  that  these  shirts  were  of  the  same  pattern  as  shirts 
which  Sellar   Brothers   had   ordered  from   Muir  &  Sons, 
Glasgow,  and  that  before  the  alleged  theft  Sellar  Brothers 
had  received  an  invoice  marked  with  a  Z,  which  was  also 
the  mark  on  a  certain  case  which  had  been  sent  from  the 
Gape  Town  Docks  to  the  office  of  Sellar  Brothers,  but  was 
by  mistake  left  at  the  railway  station  instead  of  at  their 
office.    There  was  no  evidence  that  the  case  traced  to  the 
possession  of  the  prisoners  was  marked  with  a  Z.    Nor  was 
there  any  evidence  that  the  case  which  was  so  marked 
contained  shirts  except  the  evidence  of  two  clerks  in  the 
office  of  Sellar  Brothers,  one  of  whom  stated  that  he  knew 
from  the  advices  received  from  Muir  &  Sous  that  the  case 
contained  shirts,  and  the  other  stated  that  an  order  had  been 
sent  for  the  shirts  before  he  entered  into  the  employ  of 
Sellar  Brothers,  and  that  an  invoice  marked  Z  bad  been 
received  from   Muir  &  Sons,  which    invoice  described  the 
shirts  sent  by  them  in  compliance  with  the  order  received 
by  them.     After  conviction  the  presiding  Judge  reserved 
for  the  opinion  of  this  Court  the  question  which  in  substance 
amounts  to  this — whetlier  the  contents  of  the  case  marked 
Z  had  been  proved  by  the  production  of  the  invoice  coupled 
with  the  evidence  of  the  two  clerks.    If  it  was  clear  that  the 
missing  case  did  contain  shirts  of  the  pattern  ordered  by 
Sellar    Brothers,  there   would    have    been    just   sufficient 
evidence  to  connect  the  prisoners,  in  whc^e  possession  shirts 
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H^k  ^^  ^  fiimilar  pattern  were  found,  with  the  taking  of  the 
qS^^^  miadng  case.  I^  however,  the  invoice  was  inadmissible 
*^^JJ^  without  proof  that  it  truly  represented  the  contents  of  the 
case,  then  the  conviction  cannot  be  allowed  to  stand.  It  is 
obvious  that  the  clerks  of  Sellar  Brothers  could  not  give  an  j 
relevant  evidence  as  to  the  correctness  of  an  invoice  which 
they  had  no  hand  in  preparing)  or  of  the  contents  of  a  oaae^ 
which  they  never  saw  opened.  The  best  evidence  vpoa 
these  points  would  be  that  of  Muir  &  Sons'  servants  who 
executed  the  order  and  wrote  the  invoice.  If  the  person 
who  prepared  the  invoice  was  dead,  the  invoice  might  have 
been  treated  as  an  entry  made  in  the  usual  course  of  his 
business ;  but  then  it  would  have  been  necessary  to  prove 
that  he  was  dead,  and  that  the  invoice  was  made  at  the  time 
when  the  fact  which  it  records  took  place.  It  would  have 
been  possible  to  dispense  with  the  evidence  of  the  person  who 
prepared  the  invoice  if  the  packer  had  been  called  to  prove 
that  he  packed  the  shirts  in  the  case  marked  Z,  and  ihat 
they  corresponded  with  the  shirts  described  in  the  invoice. 
But  evidence  that  an  order  for  such  shirts  was  sent  from 
Cape  Town,  and  that  advices  of  the  execution  of  the  order 
bad  been  received  from  Glasgow,  was  wholly  insufficient 
The  rule  laid  down  in  the  37th  section  of  Ordinance  72, 
1880,  still  holds  good,  that  the  be^t  evidence  of  which  from 
its  nature  the  fact  to  be  proved  is  capable  shall  be  given. 
The  best  evidence  that  the  missing  case  contained  shirts 
similar  to  those  found  in  the  prisoners'  possession  would  be 
that  of  the  person  or  persons  who  knew  the  contents  of  the 
case,  and  not  of  persons  who  could  only  know  by  reference  to 
the  invoice  what  the  ease  contained.  The  invoice  is  not  a 
document  which  becomes  admissible  by  mere  produi*tion 
without  oral  evidence  as  to  its  correctness,  and  the  links 
in  the  chain  of  oral  evidence  are  wanting  which  would 
justify  the  admission  of  the  invoice  as  evidence.  I  am  of 
opinion,  therefore,  that  the  question  reserved  mui^t  be 
answered  in  favour  of  the  prisoners,  and  that  the  conviction 
must  be  quashed. 

Buchanan,  J :  As  the  case  is  now  presented  to  the  Court, 
the  conviction  is  quasl.ed,  not  so  much  because  this  evidence 
was  improperly  admitted,  but  because  there  is  a  link  wanting 
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in  the  chain  of  evidenee  to  show  that  the  box  tjraoed  to  the 
possession  of  the  prisoiiers  contained  the  property  of  Sellar 
Brothers.  T^hnieally  perhaps  the  evidence  was  admissible 
only  after  the  missing  link  had  be^i  supplied,  but  that  would 
not  have  been  so  material  if  the  necessary  evidence  had  after- 
wards been  given.  The  link  which  the  Court  now  finds 
wanting  is  evidence  that  Sellar  Brothers  ever  owned  the 
particular  shirts  found  in  possession  of  the  accused,  and 
which  shirts  the  accused  was  charged  with  having  stolen 
from  Sellar  Brothers.  If  it  had  been  properly  proved  that 
the  box  marked  Z  in  diamond  contained  shirts  belonging  to 
the  prosecutors,  and  that  this  box  so  marked  had  been 
traced  to  the  possession  of  the  accused,  the  invoice  would 
have  been  received  probably  without  question.  This  con- 
viction I  think  should  be  quashed  more  on  the  ground  of 
insufficiency  than  of  inadmissiUlity  of  evidenoe. 

Maasdobp,  J. :  I  concur  upon  the  grounds  And  for  the 
reasons  stated  by  the  Chief  Justice. 

Conviction  quashed  accordingly. 


1897. 
JXoy.  98. 

QoeeiiM. 

JBuddaiKl 

ShorUe. 


Black  vs.  Lawbence. 

Judgment — Exeeution — Private  BcUe  hy  execution  creditor — ' 
Acqmeecenoe  of  execution  debtor — Bent — Interpleader — 

Ownership, 

In  an  interpleader  suit  hrov^ght  hy  the  purchaser  of  certain 
furniture  against  the  lessor ,  who  had  obtained  judgment 
and  a  writ  of  execution  for  the  rent,  it  appeared  that  the 
claimant  had  before  such  judgment,  but  after  accrual 
of  a  portion  of  the  rent,  pu/rchased  and  obtained  delivery 
of  the  furniture  from  a  prior  execution  creditor  by 
private  sale, — 

Held,  affirming  the  Magistrate's  judgment,  that  in  the  absence 
of  proof  of  acquiescence  at  the  time  on  the  part  of  the 
lessee  in  the  sale,  the  fumitu/re  was  still  his  property  so  as  to 
be  executable  for  the  amount  of  the  lessor's  j'udgment  debt 

Appeal  from  a  decision  of  the  Assistant  Eesident  Magis- 
trate of  Cape  Town  in  an  interpleader  suit,  in  which  Black 
(now  appellant)  claimed  certain  furniture  as  his  property, 


189T. 
Nov.  23. 

Black  «t. 
Lawrence* 
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1697.        which  farniture  had  been  attached  on  the  19th  Jaly  by 
-^        the  Messenger,  in  execution  of  a  judgment  obtained  by 
Lawrenoe.     Mrs.  Lawreuce  (now   respondent)  against    one    Flanders. 
Flanders  was  the  lessee  of  a  certain  house  belonging  to 
Mrs.  Lawrence,  and  into  this  he  brought  certain  furniture 
he  purchased  from  Thome,  Stuttaford  &  Co.    This  firm 
obtained  judgment  against  Flanders  for  the  unpaid  purchase 
price  of  the  furniture,  and  the  furniture  was  attached  in 
execution  thereof  in  June.    Then  White,  Ryan  &  Co.,  after 
the  communication  with  Thome,  Stuttaford  &  Co.,  wrote  to 
the  latter,  stating  that  they  were  prepared  to  make  Thome, 
Stuttaford  &  Co.  a  cash  offer  of  £50,  together  with  Court 
expenses,  on  consideration  of  the  latter  firm  rescinding  all 
right  to  the  furniture.    This  offer  was  accepted  by  Thome, 
Stuttaford  &  Co.,  and  White,  Ryan  &  Co.,  then  regarding  the 
furniture  as  theirs  by  purchase,  though  Flanders  does  not 
seem  to  have  been  consulted  in  the  matter,  removed  the 
furniture  from  the  house,  but  thereafter  later  in  June,  by 
reason  of  some  unexplained  arrangement  with   Flanders, 
returned  the  furniture  to  the  house.    Mrs.  Lawrence  then 
obtained  judgment  againnt  Flanders  for  rent  for  May,  and 
the  fumiture  was  attached,  but  the  rent  was  paid  by  Black, 
and  the  attachment  removed.    The  furniture  had  been  in 
the  house  occupied  by  Flanders  for  some  time  in  June  at  all 
events,  with  the  exception  of  the  time  when  it  was  removed 
as  above  stated.    On  the  1st  of  July  Black  became  the 
lessee  of  the  house,  and  he  stated  that  on  the  same  day  he 
purchased  the  furniture  from  White,  Ryan  &  Co.    Thereafter 
in  July  Mrs.  Lawrence  obtained  judgment  against  Flanders 
for  the  rent  for  June,  and  in  execution  of  the  said  judgment 
the  Messenger  attached  the  furniture  on   the  19th  July, 
when  Black  claimed  the  fumiture  as  his  own  by  purchase 
from  White,  Ryan  &  Co.    Hence  arose  the  interpleader  suit 
between  Black  and  Mrs.  Lawrence.    The  Assistant  Magis- 
trate gave  judgment  declaring  the  property  executable  to 
the  judgment  ol>tained  by  Mrs.  Lawrence  against  Flanders, 
ordering  Black  to  pay  costs.    The  Magistrate  held  that  the 
furniture  was  the  property  of  Flanders  during  a  portion  of 
the  month  of  June,  for  which  rent  was  claimed,  when  it  was 
also  actually  in  tlie  house.    That  after  the  furniture  had 
been  replaced  subsequently  to  the  first  attachment,  there 
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had  been  no  delivery  to  White,  Byan  &  Co.,  nor  by  them  to        i»>T' 
Black.  '^— "• 

When  Black  hired  the  premises  on  July  Ist  he  had  notice     lAwrenoe. 
that  the  landlady  still  claimed  her  lien  for  rent  of  June  on 
the  furniture. 

From  the  above  decision  of  the  Magistrate,  this  appeal 
was  brought. 

Qrahamy  for  appellant.  The  Magistrate  erred  in  holding 
•  that  property  was  executable.  As  soon  as  the  furniture  was 
removed  from  the  house  the  lessor's  hypothec  ceased.  When 
furniture  was  returned  to  bouse.  White,  Byan  &  Co.,  were 
owners  of  it,  and  they  sold  it  to  Black.  The  Magistrate  found 
that  there  was  no  delivery,  but  evidence  is  clear  on  that  point. 
The  decided  cases  in  this  Court  as  to  landlord's  hypothec  are 
not  exactly  in  point.  When  furniture  attached  on  19th  July 
it  belonged  to  Black,  who  bought  and  took  delivery  on 
1st  July.  I  must  admit  that  he  knew  then  that  Flanders  . 
owed  rent  for  June,  but  could  not  infer  or  knew  that  the 
hypothec  affected  his  furniture.  There  had  been  no  attach- 
ment before  Ist  July  for  June  rent. 

MeOregor,  for  respondent.  The  Magistrate  was  right  in 
holding  that  there  had  been  no  delivery. 

[Buchanan,  J :  Black  for  White,  Byan  &  Go.  obtained 
delivery  to  him,  and  that  is  sufiScient  delivery.] 

£ven  assuming  that  there  was  a  delivery,  the  question 
remains  whether  White,  Byan  &  Go.  could  and  did  buy  from 
Thome,  Stuttaford  &  Co. ;  there  was  no  consensus  for  sale. 
White,  Kyan  &  Go.  were  never  domini  as  Thorne,  Stutta- 
ford &  Co.  were  not.  The  transaction  took  place  without  the 
consent  of  Flanders,  who  was  still  owner. 

Again,  even  if  there  was  a  complete  and  valid  sale.  Black 
knew  that  the  furniture  was  subject  to  lessor's  hypothec 
when  he  bought,  and  so  he  comes  within  rule  laid  down  in 
Coakm  vs.  Alexander  (Buch.  1879,  p.  17). 

[De  Villi  ebs,  C.J. :  But  there  was  no  prsedimo  then  to 
effect  the  hypothec.] 

There  was  hypothec  on  1st  July.  Burge  on  Colonial  Law 
(Vol.  3,  p.  590) ;  Voet  (20.  2.  5  and  (5).  HeugVs  Trustee  vs. 
Heydmryoh  (12  S.  C.  B.,  p.  318).     Van  der  Keessel  (lb.  539). 

Oraham^  in  reply.    Flanders  was  only  at  house  up  to  16th 
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jjJJ^^  June,  and  so  resppndent  could  not,  and  mncli  les«  oonid 
Biiiok  M.  app^ilant,  think  that  the  furniture  was  still  liable  for  rent. 
De  Villibrs,  CJ.:  The  claimant  in  the  Court  below. 
Black,  claimed  as  his  own  certain  furniture  which  had  been 
attached  at  the  suit  of  the  defendant,  Mrs.  Lawrence,  the 
owner  of  certain  premises,  against  Flanders  the  lessee,  for 
rent  for  the  month  of  June  last.  Some  time  in  June,  after 
a  portion  of  the  rent  had  a(*crued,  the  furniture  was  attached 
at  the  suit  of  Thome,  Stuttaford  &  Co.,  who  had  obtained  a 
judgment  against  Flanders  for  the  price  of  the  furniture. 
White,  Byan  &  Co.  then  purchased  from  Thome,  Stuttaford 
&  Co.  for  £50  all  the  rights  of  the  latter  to  the  furniture 
and  removed  it  from  the  premises,  but  afterwards  by  some 
unexplained  arrangement  between  White,  Byan  &  Co,  and 
Flanders  the  furniture  was  replaced  upon  the  premises.  On 
the  1st  of  July  the  claimant  obtained  possession  of  the 
premises  as  lessee,  and  on  t^e  same  day,  according  to 
his  statement,  he  purchased  the  furniture  from  White, 
Byan  &  Co.  The  Court  below  held  that  there  had  been  no 
delivery  of  the  furniture  by  Flanders  to  White,  Byan  &  Co. 
or  bv  them  to  Black,  but  the  evidence  satisfies  me  that 
Black  at  all  events  did  obtain  delivery.  The  real  question 
is.  What  evidence  is  there  of  a  sale  by  Flanders  to  White, 
Byan  &  Co.  ?  They  purchased  the  right  to  the  furniture 
from  the  execution  creditors,  but  these  creditors  had  no 
right  privately  to  dispose  of  the  furniture  without  the 
consent  of  Flanders  the  owner.  It  does  not  clearly  appear 
when  Flanders  quitted  the  premises,  but  it  must  have  been 
some  time  in  June.  It  is  said  that  he  acquiesced  in  the 
sale,  bat  the  evidence  does  not  show  that  he  was  even 
cognisant  of  the  sale.  Without  such  evidence  it  is  impossible 
to  hold  that  the  claimant  has  acquired  the  ownership  of  the 
furniture  by  his  purchase  from  White,  Byan  &  Co.  to 
the  prejudice  of  the  lesnor,  at  whose  suit  the  fumiture  has 
been  attached.  The  appeal  must  therefore  be  dismissed 
with  costs. 

Buchanan,  J. :  The  difficulty  I  have  in  this  case  is  on 
a  question  of  fact.  I  am  not  prepared  to  say  that  the 
fumiture  was  not  properly  sold  to  Black.  The  Magistrate 
in  his  reasons  states  there  was  a  sale,  and  there  is  distinct 
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evidence  supporting   snch  a  finding.      The    Magistrate's      ^^^i^ 
decision  is  that  notwithstanding  the  sale,  as   there  had      BiaSTw. 
been  no  delivery,  the  property  was  executable.     On  this     lAwrenow 
ground  the  Magistrate  clearly  has  erred.    The  circumstances 
of  the  sale  were  not  called  in  question  in  the  Court  below, 
where,  if  such  a  line  had  been  taken,  additional  evidence  on 
the  point  might  have  been  given.    I  lean  to  the  opinion  that 
the  evidence  sufBciently  proved  a  sale  for  the  purposes  of 
the  case,  and  further  that  there  had  been  pliysical  delivery 
prior  to  tlie  attachment.    But  my  brethren  hold  a  different 
view  on  the  facts,  so  that  it  is  useless  to  discuss  the  questions 
of  law  which  might  arise  if  my  view  is  correct.     I  therefore 
leave  the  case  to  be  dealt  with  by  the  majority  of  the  Court. 

Maasdobp,  J.:  I  concur  in  the  view  that  the  sale  was 
not  proved  to  have  legally  taken  place  by  Thorne,  Stutta- 
fprd  &  Co.  to  White,  Byan  &  Co.,  who  oould  therefore  not 
sell  to  Black. 

Appeal  accordingly  dismissed  with  costs. 

[Al>peUMif  f  Attorney,  A.  P.  KJsmAJLY.l 
Bwpondent's  Attorney,  A.  Stbeb.        J 


Mabioo  Board  of  Executors  vs.  Auret. 

nusband  <md  Wife — Sv/retyship — Benefits — Benunciation — 

Nota/rial  instrument. 

The  dsfendcmt  having  made  two  promissory  notes  in  favour 
of  the  plaintiff,  in  payment  of  a  debt  due  by  her  husband, 
was  imduced  by  her  husband  to  sign  a  document  whereby 
she  pledged  a  life  policy  as  collateral  secwrity  for  the 
payment  of  amy  money  which  she  or  her  husband  might 
thereafter  owe  to  the  pimntiff,  she  renou/ndng  the  benefits 
of  the  S.  C.  Velleianum  amd  of  the  auth.  si  qua  mulier. 
The  document  was  notarial  in  form,  but,  according  to 
Transvaal-  practice^  in  the  absence  of  a  notary,  it  was 
executed  before  a  Landdrost,  who  admittedly  did  not 
explain  its  contents  or  inform  the  defendant  of  her  rights, 
but  was  satisfiM  with  her  answer  that  she  knew  what  she 
was  signing.  In  fact  the  defendant  believed  that  she  was 
securing  only  the  promissory  notes  and  had  no  "knowledge 
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ofihe  meaning  of  the  benefits.  After  her  huAaneTs  death 
she  paid  the  two  promissory  notes,  but  refused  to  pay  the 
plaintiff's  claim  for  further  sums  alleged  to  be  due  to  him 
for  the  husband^ s  defaleations. 
Held,  that  the  defendant  had  not  duly  renouneed  the  benefits 
and  tDos  now  entitled  to  plead  them, 

189T.  Action  by  plaintiffs  against  defendant  in  her  capacity  as 

-^-        the  executrix  of  the  estate  of  her  late  husband^  C.  P.  Auret, 

of£Mooton«t.  for  the  sum  of  £555  13a.,  which  plaintiffs  alleged  the  said 

Auret  owed  them  in  respect  of  certain  defalcations  during 

the  period  in  which  he  was  secretary  of  plaintiff  company. 

Defendant  was  also  sued  in  her  individual  capacity  for  an 

order  declaring  executable  for  the  above  debt  a  certain  life 

policy  on  her  husband's  life,  which  he  had  settled  on  her  by 

ante-nuptial  contract  and  which  it  was  alleged  she  had  ceded 

to  plaintiffs  as  collateral  security  for  the  aforesaid   debt, 

upon  default  of  payment  thereof  by  defendant  as  executrix. 

Plaintiff's  declaration  was  as  follows : — 

1.  The  plaintiffs  are  the  trustees  or  curators  of  the  Marico 
Board  of  Executors  and  Trust  Company  (Limited),  which  is 
a  company,  the  head  office  whereof  is  at  Zeerust,  in  the 
South  African  Republic,  where  the  company  is  registered 
with  limited  liability. 

2.  The  defendant  is  the  widow  of  the  late  Charles 
Pritchard  Auret  and  executrix  testamentary  of  his  estate, 
and  she  was  married  to  him  without  community  of  goods. 
She  is  now  domiciled  at  Beaufort  West,  in  this  colony. 

3.  Before  the  30th  day  of  April,  1895,  the  said  Auret  had 
been  in  the  employment  of  the  said  company  as  its  secretary, 
and  had  been  first  suspended  and  then  dismissed  from  such 
employment  by  reason  that  it  was  in  or  about  November, 
1894,  discovered  that  he  had  been  untrue  to  the  trust 
reposed  in  him,  and  liad  misappropriated,  or  failed  to  duly 
account  for,  sundry  sums  of  money,  the  property  of  the 
company,  by  him  in  his  said  capacity  received  or  taken 
into  custody  or  under  his  administration  on  behalf  of  the 
company. 

4.  On  the  said  30th  day  of  April,  1895,  the  amount  of 
the  indebte  Iness  to  the  company  of  the  said  Auret  in  respect 
of  the  matters  afore^id,  and  in  respect  of  moneys  lent  and 
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advanced  to  him  by  the  company,  was  not  yet  accurately      iror/k 
determined,  and  on  the  said  day  the  defendant  individually,  MartooBoard 
and  assisted  by  her  husband  the  said  Auret,  executed  in  ^^^J^^**' 
favour  of  the  plaintiffs,  before   the  Acting  Landdrost  of 
Zeerast  aforesaid,  and  in  the  presence  of  witnesses,  the 
instrument,  a  true  translation  of  which  from  the  original, 
which  is  in  Dutch,  is  hereunto  annexed,  and  marked  A, 
which  the  plaintiff  prays  may  be  read  as  though  here  set 
forth  in  full. 

5.  By  the  said  instrument  the  defendant  in  her  individual 
capacity  duly  ceded  to  the  plaintiffs  the  certain  life  in- 
surance policy  therein  referred  to  on  the  life  of  the  said 
Auret,  which  had  been  ceded  to  her  by  the  said  Auret  by 
ante-nuptial  contract  on  the  10th  November,  1888,  such  v 
cession  being  by  way  of  collateral  security  for  the  due 
payment  of  any  sum  or  sums  of  money  which  the  defendant 
or  her  said  husband  might  thereafter  owe  to  the  plaintiffs, 
and  in  which  she  renounced  the  benefit  of  the  Senatus 
eonmltvm  vellejani  and  de  auihentica  si  qua  mvlier  and  the 
benefit  of  her  marriage  contract. 

6.  At  the  date  aforesaid,  to  wit  the  30th  day  of  April, 
1895,  the  defendant  was  indebted  to  the  plaintiffs  under 
and  by  virtue  of  two  promissory  notes  in  the  sums  of 
£104  la.  6(2.  and  £62  lis.  Zd.y  for  the  payment  whereof 
inter  alia  she  was  summoned  in  this  suit,  but  which  amounts 
she  has  since  the  issue  of  summons  paid  to  the  plaintiffs 
together  with  interest  and  costs. 

7.  Her  late  husband  was  on  the  30th  day  of  April,  1895, 
and  at  his  death,  indebted  to  the  plaintiffs  over  and  above 
the  sums  mentioned  in  paragraph  6,  in  the  sum  of  £553  13a., 
as  will  more  fully  appear  by  reference  to  the  annexed 
account  which  has  been  duly  rendered  to  the  defendant  as 
executrix  testamentary  of  his  estate  as  aforesaid,  but  she 
has,  as  such  executrix,  failed  and  neglected  to  pay  the  said 
sum  or  any  part  thereof. 

8.  The  aforesaid  policy  is  lawfully  hold  by  the  plaintiffs 
under  the  instrument  and  cession  aforesaid  as  security  for 
payment  of  the  said  sum  of  £553  13a.,  and  due  notice  of 
-the  said  cession  has  been  given  to  the  insurance  society. 

9.  As  to  the  charge  of  interest  at  8  per  cent,  in  the 

aforesaid  account  the  plaintiffs  say  that  that  rate  of  interest 
Vol.  XIV.— Pabt  IV.  2  K 
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«r^^lu      is  the  nsnal  rate  in  the  bnsiness  ot  the  company  in  which 
jj^^^j— -j^j^^  the  late  Auret  was  employed. 
o'ExeOTtowirt.      Wherefore  the  plaintiffs  pray  for : 

(a)  Jadgment  against  the  defendant  as  such  exeontrix 
for  the  sum  of  £553  ISs.,  with  interest  from  the  1st  day  of 
January,  1896,  at  8  per  cent 

{h)  An  order  declaring  the  aforesaid  policy  to  be  execut- 
able for  the  amount  of  the  said  judgment,  with  interest  and 
costs,  on  default  of  payment  thereof  by  the  defendant  as 
such  executrix. 

The  cession  by  defendant  Auret  referred  to  abore  was  in 
the  following  terms : 

DEED  OP  CESSION. 

Know  all  men  whom  it  may  oonoem,  tbat  on  this  the  thirtieth  day  of 
April  in  the  year  of  our  Lord  One  thousand  eight  hnndred  and  ninety-five, 
at  Zeemst,  District  Marioo,  South  African  Republic,  before  me,  Loarens 
Potgieter,  Acting  Landdrost  for  the  Marico  District,  in  the  abeenoe  of  a 
duly  admitted  and  enrolled  Notary  Public  residing  and  practising  as  sodi 
in  Zeerust,  there  appeared  Elsie  Margaretba  Anret,.bom  Meiring,  of 
Zeerust,  aforesaid,  duly  supported  on  ^is  occasion  by  her  husband  Charles 
Pritcbard  Auret 

And  the  Appearer  declared  to  haye  ceded  and  made  over  as  she  by 
these  presents  does  cede  and  make  over  to  and  in  favour  of  the  Curators 
of  the  Marico  Board  of  Executors  and  Trust  Company,  Limited,  of  Zeerust, 
or  their  Order,  Successors  or  Assigns,  as  Collateral  Security  for  the  due 
payment  of  any  sum  or  sums  at  present  owing  by  her  or  her  husband  to 
the  aforesaid  Curators  of  the  Marico  Board  of  Executors  and  Trust  Com- 
pany, Limited,  of  Zeerust,  or  of  any  sum  or  sums  which  the  Appearer  or 
above-named  husband  may  be  hereafter  owing  to  them, — a  certain  Life 
Insurance  Policy  No.  6958,  dated  5th  April,  1882,  on  the  life  of  Charles 
Pritchard  Auret,  and  ceded  and  made  over  to  the  Appearer  on  the 
10th  November,  1888. 

And  the  Appearer  further  declared  to  renounce  all  the  exceptions 
"  Beneficium  senatus  consult!  vellejani,"  De  authentica  *'  si  qua  mulier " 
and  the  benefit  of  her  marriage  contract,  and  the  Appearer  further  declares 
that  she  is  acquainted  with  the  meaning  of  these  exceptions. 

Thus  done  and  signed  at  Zeerust  afoiesaid,  day  and  date  as  above  and 
in  the  presence  of  the  undersigned  witnesses. 

[8g.]       E.  M.  AuBET. 


C.  P.  AUBKT. 


Ais  witnesses : 

[Sg.]  H.  J.  NiEUWSTADT. 

J.  F.  Lange. 

Before  me 


L.  POTGIETEB. 

ActiDg  Landdrost. 
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Defendant  in  her  plea  admittefi  the  first  and  second  para-  iwr. 
graphs  of  the  declaration.  She  admitted  that  her  hnsband,  ,1^;^^^ 
while  secretary,  had,  as  stated,  rendered  himself  liable  to  ^^^ImL*^' 
pay  certain  sums  of  money,  but  otherwise  denied  paragraph 
3  of  declaration.  She  said  that  she  signed  the  two  pro- 
missory notes  referred  to  in  respect  of  her  husband's  debt. 
She  admitted  the  execution  of  the  cession,  but  said  she 
signed  it  at  the  request  of  her  husband ;  that  the  document 
was  not  read  over  to  her  or  by  her  before  she  signed,  nor 
were  the  contents  explained  to  her ;  that  she  was  ignorant 
of  the  contents,  and  she  did  not  intend  and  was  not  willing 
at  that  date  to  make  a  cession  of  the  life  policy.  When  she 
signed  the  document  she  understood  that  the  amount  of  the 
notes  covered  her  husband's  liability.  She  put  plaintiffs  to 
the  proof  of  the  accounts  between  them  and  her  husband, 
referred  the  Court  to  the  document  for  its  interpretation, 
admitted  paragraph  6  and  {denied  paragraphs  8  and  9  of 
declaration,  and  prayed  for  the  dismissal  of  the  claim. 

Plaintiffs  in  their  replication  denied  that  it  was  understood 
that  the  two  notes  covered  Auret's  liability.  They  said 
that  defendant  fully  understood  the  terms  of  the  document. 

The  evidence,  which  is  not  necessary  to  set  forth  here, 
made  it  clear  that  C.  P.  Aaret  owed  the  plaintiffs  the  sum  of 
£464  38.,  which  W6ts  due  for  defalcations  made  by  him  while 
secretary  of  plaintiff  company  and   for  money  lent    and 
advanced  to  him.    C.  P.  Auret  was  suspended  in  November 
1894,  and  finally  dismissed  with  one  month's  notice  in 
February  1895.    At  this  time  the  full  extent  of  the  defalca- 
tions was  not  known,  but  on  February  12th,  1895,  Mrs.  Auret 
signed  a  promissory  note  to  plaintiffs  for  £62  lis.  3d.  and 
again  on  April  30th,  1895,  for  £104  Is.  6d.    These  were  for 
the  amounts  owed  by  C.  P.  Auret  as  then  known.    On  the 
lant  named  date  the  plaintiffs  obtained  from  defendant  the 
cession  above  referred  to.    The  evidence  showed  that  on  that 
day  Boyce,  one  of  the  trustees  of  plaintiff  company,  and 
Potgieter,    Acting    Landdrost  of   Zeerust,  South  African 
Republic,  and  who  had  not  seen  the  documents   before, 
went  by  arrangement  between  Boyce  and  C.  P.  Auret  to  the 
latter's  house.    They  entered   the  dining-room,  and  Auret 
fetched  bis  wife,  the  defendant.     Only  these  four  persons 

were  present.    Then  Boyce  produced  the  document  of  cession, 

2  K  2 
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nIt?m.  hwided  it  to  Potgieter,  who  asked  Mrs.  Auret  if  she  was 
MariooBoard  ^^^ainted  with  the  contents.  She  replied  in  the  affirma* 
*^'^ Auret"***  *^^^'  ^^^  *^^^  signed  the  document  without  reading  it  or 
haying  heard  it  read.  Then  Auret  signed  and  then  Potgieter. 
Potgieter  did  not  see  the  witnesses  sign,  and  they  were 
not  in  the  room.  He  saw  the  signatures  of  witnesses 
for  the  first  time  on  giving  evidence  on  Commission  in 
this  case. 

Defendant  at  the  trial  stated  that  her  husband  had  not 
prior  to  his  death  discussed  his  affairs  with  her ;  he  asked  her 
to  sign  the  promissory  notes,  and  she  did  so,  and  the  sip:ning 
of  the  cession  was  also  at  his  request.  She  did  not  know 
they  were  coming  to  the  house  to  have  a  cession  signed. 
She  had  never  previously  signed  a  cession.  She  did  not 
know  that  her  husband  was  in  di£Sculties  with  the  Board, 
and  only  heard  after  his  death  that  there  were  defalcations. 
She  would  not  have  signed  the  cession  if  she  had  known  its 
contents,  which  were  never  explained  to  her  until  after  her 
husband's  death  in  October  1895.  She  understood  that  the 
cession  was  as  collateral  security  for  the  promissory  notes. 

Nieuwstadt,  one  of  the  witnesses  to  the  cession,  stated  that 
it  was  his  signature,  but  he  could  not  remember  how  he 
came  to  sign.  He  had  not  seen  Mrs.  Auret  sign  the  docu- 
ment, and  was  not  present  on  the  30th  April  1895.  The 
other  witness  was  not  called  to  give  evidence  at  the  trial. 

Schreiner,  Q.C.  (with  him  Searle,  Q.C),  for  plaintiffs :  The 
evidence  shows  clear  liability  upon  C.  P.  Auret,  and  so  upon 
defendant  as  executrix  of  his  estate.  This  estate  is  insufficient 
to  pay,  being  practically  insolvent,  and  no  order  is  asked 
against  defendant  personally  on  the  cession  by  way  of  ooI« 
lateral  security  of  the  life  policy.  She  renounced  the 
Benejicium  Senatus  conmlti  VelUjani  and  AtUhentioa  si  qua 
mvlier^  before  the  Assistant  Landdrost,  who  in  the  Transvaal 
acts  if  no  notary  is  available,  and  to  whom  she  admitted  that 
she  knew  what  she  was  doing. 

[Db  Villiebs,  C  J. :  Is  it  not  the  duty  of  a  notary,  and  so 
of  the  Assistant  Landdrost,  to  explain  to  a  woman  her  rights 
and  how  she  is  protected  by  the  henefida  unless  she  knowingly 
renounces  them  ?] 

It  is  not  laid  down  in  the  books  in  so  many  words.    It  is 
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enough  if  she  says  she  knows  the  effect  of  her  action.    It      j^^^^*'^ 
was  not  incumbent  in  Landdrost  to  explain  when  she  said  she  „  ,—z     . 
understood.    She  must  have  known  all  about  the  matter  ofExeootoratj*. 

AOTOT. 

from  what  her  husband  told  her. 

[De  Villiers,  C.J. :  What  was  her  consideration  in  the 
matter?] 

Her  natural  affection  for  her  husband  and  her  interest  in 
his  position.  If  she  had  not  signed,  he  would  at  least  have 
been  civilly  sued  for  the  amount  owing.  The  Board  does  not 
seem  to  have  contemplated  prosecuting  him. 

The  renunciation  was  in  proper  legal  form.  Oak  vs. 
Lumsden  (3  Juta,  144) ;  WhitnaU  vs.  Ooldschmidt  (3  E.D.C., 
p.  314). 

Qraham  (with  him  Buchanan),  for  defendant :  The  plea 
substantially  says  that  the  heneficia  were  not  properly 
renounced.  According  to  MahacU  vs.  Kock  &  Hyde  (1  High 
Ct.  Bep.  344)  it  is  not  necessary  to  plead  that  renunciation 
of  heneficia  not  properly  effected. 

The  contract  was  made  in  the  Transvaal,  whose  law  must 
govern  method  of  renunciation.  It  must  there  be  by  public 
instrument,  because  the  Statutes  of  Transvaal  (Locale  Wetten 
of  1859,  at  p.  115  of  State  Book)  says  that  Van  der  Linden 
must  be  followed,  and  failing  him  Orotius  and  Van  Leeuwen. 
Now  the  two  former  are  silent  as  to  mode  of  renunciation, 
while  Van  Leeuwen  (Commentaries,  vol.  2,  p.  38,  of  Kotze's 
Translation)  says  that  it  must  be  by  public  instrument,  e.e« 
before  a  notary  and  two  witnesses.  Even  granting,  as  one 
witness  says,  that  the  Landdrost  acts  in  absence  of  notary, 
yet  as  Landdrost  practically  admits,  and  as  one  of  the  very 
witnesses  declares,  the  document  was  not  executed  by 
defendant  in  the  presence  of  the  witnesses.  Only  the 
Landdrost,  Auret,  his  wife,  and  one  of  plaintiff's  directors  were 
present.  Furthermore  defendant  proves  that  she  did  not 
understand  that  she  was  signing  for  anything  more  than  as 
security  for  the  two  promissory  notes  she  had  already  signed, 
which  she  has  paid. 

Sehreiner,  Q,C.,  in  reply.  The  law  of  the  Colony  must 
govern  the  mode  of  renunciation.  There  is  further  no  proof 
of  the  law  of  the  Transvaal  being  different.  Oak  vs.  Lumsden 
(3  Juta,  144)  declares  that  an  underhand  renunciation  is 
sufficient. 
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^i8fT^  De  Villiebs,  C J. :  The  eyidenoe  makes  it  clear  that  the 
jj^^^r-^r^  defendant,  as  executrix  of  her  husband's  estate,  owes  the 
^  *2SJ2"  **•  plaintiflfe  the  sum  of  £464  3».  He  had  been  secretary  of  the 
plaintiff  company  and  had  misappropriated  money  belonging 
to  the  company,  and  it  was  in  order  to  coyer  his  defalcations 
that  the  company  obtained  from  the  defendant,  during  her 
husband's  lifetime,  the  document  now  in  suit.  Before  the 
date  of  the  execution  of  the  document  she  had  made  two 
promissory  notes  for  £104  and  £62  respectively  in  favour  of 
the  company.  By  the  document,  which  is  notarial  in  form, 
but  was  executed  before  the  Landdrost  of  Zeerust,  the 
defendant  purported  to  cede  to  the  company  a  certain 
policy  of  insurance  on  the  life  of  her  husband  which  had 
been  duly  ceded  to  her  by  antenuptial  contract.  The  cession 
to  the  company  was  by  way  of  collateral  security  for  the 
due  payment  of  any  sum  or  sums  of  money  which  the 
defendant  or  her  husband  might  thereafter  owe  to  the 
company,  she  renouncing  the  benefits  of  the  8.  C.  VeUeianum 
and  of  the  Auth.  si  qua  muHer.  After  her  husband's  death 
the  defendant  paid  the  amounts  of  the  promissory  notes,  but 
she  denies  any  liability  under  the  deed  of  cession,  on  the 
ground  that  she  signed  it  at  the  request  of  her  husband 
under  the  belief  that  only  the  two  promissory  notes  were 
then  owing  and  without  any  knowledge  of  its  real  contents. 
I  am  satisfied  that  the  defendant  signed  the  document  at 
the  request  of  her  husband,  without  any  knowledge  of  its 
contents,  and  in  ignorance  of  her  right  to  the  benefits  which 
she  purports  to  haye  renounced,  and  that  she  honestly 
believed  that  the  effect  of  signing  the  document  was  to 
secure  payment  of  the  two  promissory  notes.  The  question 
to  be  determined  is  whether  this  is  a  sufiScient  defence  to 
the  plaintiff's  claim  against  her  individually  to  have  the  life 
policy  declared  executable  for  the  whole  debt  In  the  case 
of  Oak  vs.  Lumsden  (3  Juta,  144)  the  question  whether  a 
woman  can  by  an  underhand  instrument  renounce  the  benefits 
of  the  Senatus  consultum  VeUeianum  was  fully  considered  and 
answered  in  the  afiSrmative.  ^She  may,"  it  was  said, 
**  renounce  the  right  to  avail  herself  of  the  privilege,  and 
it  makes  no  difference  how  that  renunciation  is  effected, 
provided  only  it  is  clear  from  the  evidence  that  she  under- 
stood  what    her  rights  were  and    deliberately   renounced 


453 

them/'  Among  the  modes  enumerated  f>y  Vod  (16. 1.  8)  i^^?  n 
in  which  a  woman  may  interpose  her  credit  and  become  Mariooioani 
entitled  to  the  benefit  of  the  SencUua  canstdtim,  is  that  ot^^^f^^"^ 
giving  a  pledge  for  the  debt  of  another,  and  it  has  not  been 
contended  that  the  defendant  would  have  been  bound  by 
the  pledging  of  the  life  policy  for  her  husband's  debt 
without  a  formal  renunciation  of  the  benefits.  In  the 
document  signed  by  her  she  purported  to  renounce  both 
benefits,  and  if  she  knew  at  the  time  what  her  rights  were, 
and,  notwithstanding  such  knowledge,  deliberately  re- 
nounced them,  she  would  have  no  defence  to  the  present 
action.  The  document  was  executed  before  a  Landdrost 
and  not  before  a  Notary,  but  it  has  been  stated  that  under 
Transvaal  law  a  Landdrost  may,  in  the  absence  of  a  Notary, 
perform  notarial  functions.  But  I  take  it  that  under 
Transvaal  law  also  it  is  the  duty  of  the  Notary  or  of  the 
Landdrost,  as  the  case  may  be,  to  explain  to  a  woman  about 
to  become  surety  for  her  husband  and  renolnce  the  benefits 
of  the  8e»aiu$  eonmUtum  VeUeianvm  and  of  the  Auth.  si  qua 
inuUeTf  what  her  rights  are  and  what  benefits  she  is  about 
to  renounce.  The  presumption  would  always  be  that  this 
duty  has  been  duly  performed,  but  in  the  present  case  the 
Landdrost  himself  admitted  that  he  was  satisfied  with  asking 
the  defendant  whether  she  knew  what  she  was  signing.  On 
getting  an  a£Srmative  answer  he  witnessed  the  document 
without  further  ado.  She  herself  denies  that  the  question 
was  put  to  her,  but,  be  this  as  it  may,  it  has  not  been 
suggested  that  the  answer  was  fraudulently  given.  She 
believed  that  she  knew  what  she  was  signing,  because  she 
trusted  to  the  information  given  to  her  by  her  husband  that 
she  was  securing  the  two  promissory  notes  signed  by  her  by 
the  pledge  of  the  life  policy.  The  Landdrost  certainly  appears 
to  have  had  a  very  vague  conception  of  his  duties,  because 
one  of  the  persons  whose  names  appear  as  witnesses  to  the 
document  denies  that  it  was  ever  executed  by  the  parties 
to  it  in  his  presence.  The  defendant  has  paid  the  amounts 
of  the  two  promissory  notes,  and  there  is,  therefore,  only 
one  item  in  the  plaintiff's  account  which  can  possibly  be 
charged  against  her  individually,  namely,  the  item  of 
£9  99.  9i.  paid  by  the  plaintiff  company  for  premium  of 
insurance  in  order  to  keep  the  policy  alive.    The  judgment 
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VowJn,      ^'^  be  for  the  plaintifii9  against  the  defandant^  as  execntrix^ 
Marimioud  ^^'  £464  3«.  witii  costs  against  the  estate,  with  a  dedaratioQ 
^"'^Anwu'"^  *^^*  the  life  policy  shall  be  executable  for  the  sum  of 
£9  98.  9d  as  against  the  defendant  individaallj. 

BucHANANy  J.»  and  Maasdobp,  J.,  concurred. 

rPUlntUEi'  AttonMyi,  Faisbkidoe.  Aroerhb  k  hAimm.l 
LDefoMUnt's  Attorneys,  Yah  Ztl  Je  BuusniNi.  J 


DiBBBH  VB.  Cape  Divisiohal  OouifciL. 

Divtsional  Councils  Act — Directory  and  OUigatory  Pro* 
visions — Contract — Jury — Verdict — Evidence. 

At  a  meeUng  of  the  Cape  Divisional  ConncU  a  rescluHon  was 
passed  to  accept  the  plaintiffs  tender  for  the  supply  of 
materials  exceeding  ten  pounds  in  price^  subject  to  a 
certain  aj3ratian  in  the  terms.  Immediately  after  the 
meeting  a  member  gave  notice  of  review.  Notwithstanding 
such  notice  the  secretary  informed  the  plaintiff  by  letter 
of  the  resolution^  and  asked  him  whether  he  was  a^eeable 
to  the  alteration,  to  which  he  replied  that  he  was.  At  a 
subsequent  meeting  the  Council  revoked  the  resolution^ 
whereupon  an  auction  was  brought  and  tried  before  a  jury 
for  damages  for  breach  of  contract.  Before  verdict  it 
was  arranged  by  consent  of  counsel  that  the  question 
should  be  reserved  for  the  Supreme  Court  whether  there 
was  any  evidence  before  the  jury  of  a  legal  contract. 
The  jury  found  a  verdict  for  the  plaintiff  for  £500  as 
damages. 

Held,  tha;t  the  provision  of  the  240<A  section  of  the  Divisional 
Councils  Act,  1889,  that  contracts  upon  which  the  sum  to 
be  paid  exceeds  ten  pounds  shall  be  signed  by  not  less  than 
two  councillors  is  imperative,  that  the  secretary  had  no 
legal  authority  to  bind  the  Council  by  his  letter  to  the 
plaintif,  and  that  judgment  of  absolution  from  the  instance 
must  be  entered. 

1897.  Argnment  on  a  question  of  law  reserved  for  the  opinion  of 

DeoCi/      the  Supreme  Court  arising  out  of  an  action  tried  before 

Dibben  M.  Cape  De  Yilliebs,  C.J.,  and  a  special  jury,  in  which  plaintiff 

Diviflioiud  *  *      «f  * 

Coancil. 
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claimed  the   specific   performance  of  a  certain   oantract,      ji^^ii, 
or  in  lieu  thereof   damages.     The  trial   took  place  on       ^^' 

November  24th,  1897.  "  DiJi^SiiST 

The  plaintiffs  declaration  was  as  follows :  coundL 

1.  The  plaintiff  is  a  contractor,  residing  at  Simon's  Town, 
in  the  Gape  Dinsion,  and  the  defendant  is  the  Divisional 
Council  of  the  Cape. 

2.  In  the  month  of  May,  1897,  the  defendant  Council 
caused  to  be  published  the  advertisement,  copy  whereof  is 
hereunto  annexed,  and  marked  A,  which  the  plaintiff  prays 
may  be  read  as  though  here  inserted. 

3.  The  conditions  and  specifications  of  the  proposed 
contract  were  thereafter  inspected  by  the  plaintiff  at  the 
office  of  the  Council,  and  a  copy  of  the  said  contract  is 
hereunto  annexed  which  the  plaintiff  prays  may  be  read  as 
though  here  inserted. 

4.  Thereafter  in  the  said  month  of  May  the  plaintiff,  in 
response  to  the  said  advertisement,  and  with  reference  to  the 
terms,  conditioos,  and  specifications  of  the  said  contract,  sent 
in  the  tender  in  writing,  copy  whereof  is  hereunto  annexed, 
and  marked  C,  which  the  plaintiff  prays  may  be  read  as 
though  here  inserted. 

5.  Thereafter,  on  the  25tii  day  of  May  aforesaid,  the 
defendant  Council,  after  consideration  of  the  tenders  sent 
in,  resolved  to  accept  the  plaintiff's  offer  upon  condition 
that  he  would  agree  to  the  following  terms  in  connection 
with  his  tender,  to  wit :  **  The  Council  taking  15,000  cubic 
yards  of  macadam  at  8ff.  per  cubic  yard  during  the  first  year, 
and  15,000  cubic  yards  more  or  less  per  annum  during  the 
second  and  third  years  at  the  same  rate,  and  siftings  as 
quoted,"  that  is  to  say,  siftings  at  5s.  6d.  per  cubic  yard. 

6.  The  secretary  of  tiie  defendant  Council  on  the  said 
day  duly  communicated  the  said  resolution  to  the  plaintiff 
by  letter,  and  on  the  same  day  the  plaintiff  in  writing  agreed 
to  accept  the  said  terms. 

7.  Thereupon  the  defendant  Council  and  the  plaintiff 
became  bound  by  a  contract  in  terms  of  the  said  contract 
and  tender,  subject  to  the  terms  agreed  upon  by  the  plaintiff 
as  set  lorth  in  paragraph  6,  the  period  of  the  said  contract 
being  three  years  from  the  Ist  day  of  July,  1897. 

8.  In  accordance  with  its  contract  with  the  plaintiff,  it 
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v^Jii,      l'^^^™^  c^d  ^^  the  duty  of  the  defendant  Coanoil  cm  the 

i>»i-       let  day  of  July  aforesaid  to  deliver  to  the  plaintiff  posseasion 

"^  WTiJoMa*'  ^^  *^®  quarry  referred  to  in  annezure  B,  and  also  of  the 

coondL      plant   therein    mentioned,  and    the    plaintiff  engaged  an 

engineer  and  other  employ^  for  the  purpose  of  carrying 

out  his  contract^  and  was  and  is  ready  and  willing  to  carry 

out  and  perform  the  same  in  all  respects. 

9.  In  breach  of  its  duty  aforesaid  the  sdd  Council  wrcmg- 
fully  and  unlawfully  repudiated  the  said  contract  with  the 
plaintiff,  and  wrongfully  and  unlawfully  refused  to  deliver 
to  the  plaintiff  possession  of  the  quarry  and  plant  aforesaid 
on  the  1st  day  of  July,  1897,  or  at  any  time  thereaft^, 
whereby  the  plaintiff  has  sustained  damages  in  the  sum  of 
£100  sterling. 

10.  The  plaintiff  is,  notwithstanding  the  premises,  ready 
and  willing,  and  hereby  tenders  and  offers  to  carry  out  and 
complete  his  said  contract  with  the  defendant  Council 
upon  payment  of  the  sum  of  £100  sterling  as  and  for 
damages  as  aforesaid,  and  sulHnits  that  he  is  entitled  to 
claim  a  decree  of  specific  performance  and  judgment  fta* 
the  said  sum  of  £100  sterling  as  and  for  damages  already 
sustained. 

11.  In  the  alternative,  if  this  honourable  Court  should 
not  decree  specific  performance  of  the  said  contract^  the 
plaintiff  says  that  by  reason  of  the  breach  by  the  defendant 
Council  of  its  said  contract  he  is  damnified  in  the  sum  of 
£1000  sterling  as  and  for  damages  already  sustained,  and 
as  and  for  loss  of  profits  which  he  would  have  made  in  case 
the  said  contract  had  not  been  repudiated  or  broken  by  the 
defendant  Council. 

Wherefore  he  prays  for :  (a)  A  decree  of  specific  perform- 
ance of  the  said  contract,  and  judgment  for  the  sum  of  £100 
sterling,  as  and  for  damages  already  sustained;  or  in  the 
alternative  (h)  judgment  for  £1000  sterling,  as  and  for 
damages  and  loss  of  profits  aforesaid ;  or  that  he  may  have 
such  further  or  other  relief  in  the  premises  as  to  this 
honourable  Court  may  seem  meet,  together  with  costs 
of  snit. 

The  defendant  Council  in  its  plea  admitted  paragraphs 
1,  2,  3,  and  4  of  the  declaration,  and  that  the  resolution 
mentioned  in  paragraph  5  was  carried  as  alleged,  but  stated 
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that  notice  of  review  of  the  said  resolution  was  at  onoe      J}^„, 
giyen,  and  that  the  resolution  was  rescinded  at  the  meeting      p«»'^' 
following.    The  Council  denied  that  the  letter  written  by  ^pi^n?^ 
the  secretary  was  an  acceptance  of  the  tender  of  plaintiff,      coumil 
and  stated  that  the  letter  was  written  without  the  knowledge 
and  authority  of  the  Council,  and  that  consequently  the 
Council  was  not  bound  by  it    The  Council  denied  that  the 
tender  was  ever  accepted  by  it,  or  that  there  was  any 
complete   and    legally  binding  contract    between  it  and 
plaintiff. 

To  this  plaintiff  replied  generally. 

The  evidence  showed  that  the  defendant  Council  advertised 
for  tenders  for  the  lease  of  a  stone  crusher  and  for  a  supply 
of  macadam,  etc,  from  the  Elsjes  Bay  quarry,  which  belonged 
to  it,  for  a  term  of  three  years.  The  advertisement  stated  that 
conditions  of  contract  could  be  seen  at  th^  Council's  office. 
These  were  contained  in  a  draft  contract  which  contained 
various  stipulations  with  regard  to  the  hire  of  the  quarry, 
and  implements  and  to  the  supplying  of  macadam.  One  of 
the  clauses  read  as  follows : 

**  Acceptance  and  Security. — ^The  C!ouncil  shall  have  the  power  to  accept 
any  tender  they  consider  most  suitable,  and  after  such  acceptance  the 
contractor  shall  be  bound  to  enter  into  a  deed  of  contract  with  the 
Council,  and  he  must  be  prepared  to  find  approved  security  to  the  extent  of 
£500  for  the  due  performance  of  the  works  embraced  in  this  Specification, 
Condition  and  Contract." 

After  seeing  this  contract,  the  plaintiff  tendered  by  letter 
on  the  20th  May,  1897.  At  the  meeting  of  the  Council  on 
the  25th,  the  resolution  referred  to  in  the  declaration  was 
passed,  but  notice  of  review  thereof  was  immediately  given. 
Later  in  that  day  plaintiff,  by  the  secretary's  request,  called 
upon  him,  when  Lind  the  secretary  told  him  that  the 
Council  had  agreed  to  his  tender  if  he  would  accept  certain 
condition&  He  agreed  to  these,  and  later  in  the  same  day 
Lind  wrote  a  letter  to  plaintiff  accepting  the  tender  as 
altered,  and  caused  plaintiff  to  sign  a  letter  to  the  Council 
embodying  the  altered  tender.  Plaintiff  denied  being  told 
anything  about  the  resolution  being  under  review,  though 
Lind  and  some  of  his  clerks  averred  that  plaintiff  was  told 
that  the  matter  was  not  finally  arranged  yet.  Thereafter  at 
the  next  meeting  of  the  Council  the  xesolution  was  rescinded, 
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vvTii      ^^^  plaintiff,  having  taken  certain  steps  in  acting  on  the 
Pw'-^'       alleged  contract,  now  brought  the  present  action* 
^  owJKiiS^     It  is  unnecessary  for  the  purposes  of  this  report  to  detail 
<^<"""<^-      the  evidence,  but  it  is  sufficient  to  say  that  the  jury  found 
for  plaintiff  for  £500  damages  and  costs. 

Sehreiner,  QXJ.  (with  him  MoUeno)^  appeared  for  plaintiff 
and  Ghraham  (with  him  Jones\  for  defendant 

It  was  arranged  after  argument,  by  oonsent  of  oounsely 
that  if  the  verdict  should  be  for  plaintiff,  the  Court  should 
reserve  the  question  of  law  whether  the  Council  was  bound 
by  the  contract  entered  into  between  the  plaintiff  and  Lind« 

Postea  (December  1st). 

Accordingly  on  this  day  the  above  question  was  argued. 

Sdireiner,  Q.O.  (with  him  IfoJ^eno),  for  plaintiff:  Judgment 
for  £500  should  stand,  as  the  question  whether  the  contract 
was  binding  on  the  Council  or  not  was  not  pleaded.  Lind, 
the  secretary  of  defendant  Council  and  the  ostensible  means 
of  communication  between  the  parties,  accepted  plaintifi^s 
tender,  and  so  the  Council  is  bound.  Lind  was  acting  in 
view  of  sect.  241  of  Act  40  of  1889. 

[De  Yilliebs,  C.J. :  Between  individuals  it  is  binding, 
but  sect.  240  of  Act  40  of  1889  requires  contract  to  be  in 
certain  form,  and  this  was  int^erted  for  protection  of  rate- 
payers. Moreover,  it  was  tUira  vires  of  Lind  to  have 
accepted  the  tender]. 

The  secretary  is  the  person  held  out  by  the  Council  as 
being  the  proper  person  to  deal  with  in  case  of  contracts 
with  the  Council,  and  he  binds  the  Council  if  he  acts  or 
purports  to  within  the  scope  of  his  authority.  Outside 
persons  have  to  trust  the  secretary  and  cannot  inquire  if  he 
is  acting  up  to  his  instructions.  Standard  Bank  vs.  Union 
Boating  Co.  (7  Juta,  p.  257) ;  Faure  vs.  Louw  (1  Juta,  p.  3). 
He  is  held  out  as  having  authority,  and  here  actually  a 
resolution  was  passed. 

[De  Villiers,  C.J. :  But  notice  of  review  was  given  in 
terms  of  sect.  92  of  Act  40  of  1889,  and  so  the  resolution 
was  suspended  and  inoperative.] 

But  plaintiff  did  not  know  thi?,  and  notwithstanding  it 
the  secretary  accepted.     The    contract   contains    all  the 
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necessary  provisions  as  laid  down  by  sect*  240  bf  Act  40      1,^7*24. 
of  1889,  except  that  it  is  not  signed  as  required  by  that       ^^' 
section,  and  that  is  the  very  formality  plaintiff  wished  to  ™  ©^^n?'^ 
have  completed  in  his   action.      Defendant   is   liable   to      Qo^*^ 
e;xeeute  a  proper  and  formal  contract,  and  plaintiff  sued 
for  this,  but  as  the  jury  found  in  damages,  he  now  asks 
for  damages.    Moreover  the  words  of  sect.  240,  requiring 
signatures  by  two  councillors,  are  merely  directory.    Max- 
iveU  on  the  Interpretation  of  Statutes  (Libr.  Edit,  p.  518,  etc.) 
as  to  imperative  and  directory  words.    SotUh  of  Ireland 
Colliery  Co.  vs.  Waddle  (3  C.P.,  p.  463 ;  and  4  C.P.,  p.  617). 

Qraham  (with  him  Jones),  for  defendants.  Even  granting 
that  the  fact  is  found  that  Lind  did  not  tell  plaintiff  that 
the  matter  had  to  go  before  the  Council  again,  it  is  still 
open  to  argue  that  no  legal  contract  was  entered  into. 
Taylor  on  Evidence  (sect.  40  of  9th  edit).  The  secretary's 
powers  are  limited.  Eva/ns  on  Prinoipai  and  Agent  (2nd  edit., 
p.  168).  Barrett  vs.  South  London  Bmlwaye  Co.  (18  Q.B.D., 
p.  815).  Eomter  vs.  Miller  (5  Ch.  D.,  p.  648).  MaomeU  on 
Interpretation  of  Statutes  (3rd  edit,  p.  524).  Hunt  vs. 
WinMedon  Local  Board  (4  C.P.,  p.  48).  Young  vs.  Mayor 
and  Corporation  of  Leamington  (8  App.  Ca.,  p.  517).  Briee 
on  Ultra  Vires  (3rd  edit,  pp.  562-4,  652-3).  Leominster 
Canai  Navigation  Co.  vs.  Shrewsbury  and  Hereford  BaUway  Co. 
(3  E.  &  J.,  p.  654).  Exception  was  not  taken>  as  defendant 
being  a  public  body  wished  the  whole  matter  to  be  publicly 
threshed  out 

SchrdneTy  Q.C,  in  reply:  Bossiters  case  was  under  the 
Statute  of  Frauds.  The  other  cases  referred  to  may  be 
differentiated. 

De  Yilliebs,  C. J. :  The  question  reserved  for  the  opinion 
of  this  Court  is  whether  there  was  any  evidence  before  the 
jury  of  a  legal  contract  between  the  plaintiff  and  the 
defendants.  That  question  might  well  have  been  raised 
by  the  defendants'  counsel  after  the  plaintiff's  case  had 
been  closed*  It  was  not  then  raised,  but  after  the  evidence 
for  the  defendant  had  been  given,  and  before  yerdict,  it  was 
arranged  by  consent  of  counsel  on  both  sides  that  if  the 
verdict  should  be  for  the  plaintiff,  the  question  should  be 
reserved. 
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NoTii  ^^  action  was  for  specific  performance  of  a  contract  by 

^P^^'       which  the  defendant  Council  were  to  deliver  to  the  plaintiff 

*^*^J^^2r^  their  quarry  at  Fishhoek  and  certain  plant,  and  to  take 

cwinqa.      15,000  cubic  yards  of  macadam  from  him  for  three  years 

at  ^9.  per  cubic  yard,  with  an  alternative  claim  for  £1000  as 

damages  for  breach  of  contract    At  the  trial  I  intimated 

that  it  was  not  a  case  for  specific  performance,  and  the  jury 

found  a  verdict  for  the  plaintiff  of  £500  as  damages. 

The  evidence  of  the  alleged  ccmtract  was  contained  in  two 
letters,  both  of  them  dated  the  20th  May,  1897,  the  one 
from  the  secretary  of  the  Council  to  the  plaintiff  stating 
that  the  Council  had  considered  the  plaintiff's  tender  and 
asking  whether  he  was  agreeable  to  certain  alterations,  and 
the  other,  from  the  plaintiff  to  the  Council,  stating  that  he 
was  agreeable.  The  secretary  had  not  been  authorised  by 
the  Council  to  write  the  letter.  A  resolution  had  been  passed 
by  the  Council  to  accept  the  plaintiff's  tender  if  he  would 
consent  to  the  alterations,  but  immediately  after  the  meeting 
and  before  the  secretary's  letter  was  written,  notice  of  review 
of  the  resolution  was  given  by  a  member  of  the  Council. 
One  of  the  standing  rules  of  the  Council,  framed  before  the 
passing  of  the  Divisional  Councils  Act,  1889,  and  never  since 
altered,  expressly  prohibits  the  carrying  out  of  any  resolu- 
tion as  to  which  any  notice  of  review  had  been  given.  So 
far,  therefore,  from  the  secretary  having  been  authorised  to 
conclude  the  alleged  contract  with  the  plaintiff,  he  was 
actually  prohibited  from  acting  after  notice  of  review  had 
been  given.  The  plaintiffs  counsel  has,  however,  rightly 
urged  that  any  private  instructions  given  by  the  Council 
to  their  secretary  cannot  affect  the  plaintiff  if  the  secretary 
had  been  held  out  to  the  world  as  having  the  requisite 
authority  and  could  legally  ezercise  it.  There  was  some 
evidence  that  the  secretary  had,  on  two  previous  occasioDS 
accepted  tenders  on  behalf  of  the  Council,  but  no  details 
were  given.  The  secretary  would  of  course  be  the  person 
to  give  notice  to  tenderers  of  the  acceptance  of  their  tenders, 
but  the  question  still  remains  whether  there  is  a  legal  and 
binding  contract  until  the  240th  sect,  of  the  Act  40  of  1889 
has  been  complied  with.  That  section  enacts  that  ^all 
contracts  upon  which  the  price  or  sum  to  be  paid  may 
exceed  ten  pounds  sterling  shall  be  in  writing,  and  shall 
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specify  the  work  to  be  done,  or  the  materials^  or  things  to      ^t.    . 

be  supplied  •  •  •  and  shall  be  signed  by  not  less  than  two      ^i- 

councillorSy  and  also  by  the  person  or  persons  contracting ;  ^^^pJJJJJjjS*** 

which  contract,  or  a  copy  thereof,  shall  be  entered  in  a  book      Coonou. 

to  be  kept  for  that  purpose."    Some  of  the  provisions  of  this 

section  are  no  doubt  directory,  but  is  the  provision  that  the 

contract  shall  be  signed    by  two  councillors    to   be  also 

regarded  as  only  directory  ?    In  my  opinion  it  cannot  be 

so  regarded.    It  is  the  only  provision  which  defines  the 

mode  of  executing  contracts  with  Divisional  Councils  and  it 

dpes  so,  not  upon  an  incidental  point  affecting  part  of  the 

contract  only,  but  upon  an  essential  matter  affecting  the 

whole  of  the  contract    The  241st  section  has  been  relied 

upon  as  showing  that  the  provision  was  not  intended  to  be 

obligatory.    After  directing  that  proposals  for  the  execution 

of  any  work  or  furnishing  of  any  goods  to  the  amount  of 

fifty  pounds  or  upwards  should  be  publicly  invited,  the  , 

section  enacts  that  ^'  the  Council  shall  accept  the  proposal, 

which  on  a  view  of  all  the  circumstances  appears  to  them 

to  be  most  advantageous,  and  may  take  security  for  the  due 

and  faithful  performance  of  every  such  contract,  or  the 

Council  may  decline  or  accept  any  such  proposal."    It  is 

urged  that  an  acceptance  of  the  proposal  is  sufBcient  without 

a  formal  contract,  but  the  whole  content  shows  that  a  formal 

contract  is  in  each  case  required.    The  provision  that  every 

contract  shall  be  signed  by  not  less  than  two  councillors 

is  in  my  opinion  imperative.     It  was  not  intended  that  a 

secretary  should  have  the  power  to  bind  the  Council  by 

any  informal  agreement  even  where  the  Council  has  resolved 

to  accept  a  tender.    The  power  of  the  Council  to  revoke  or 

alter  any  resolution  is  expressly  recognised  by  the  92nd 

section  of  the  Act,  the  only  limitations  being  that  notice  of 

the  intention  to  propose  such  revocation  or  alteration  should 

be  given  to  each  councillor  fourteen  days  at  least  before 

holding  the  meeting,  and  that  such  revocation  or  alteration 

should  be  determined  on  by  a  certain  majority.     In  the 

present  case  notice  of  review  was  given  immediately  after 

the  meeting  at  which  the  original  resolution  was  passed,  and 

at  a  subsequent  meeting  the  resolution  was  revoked.    Not^ 

withstanding  such  revocation  the  plaintiff  insists  upon  his 

right  to  enforce  his  alleged  contract.    In  my  opinion  the 
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hoTm      oontract  was  neyer  executed  so  as  to  bind  the  Conncil^  and 


^^^'  tbe  question  reserred  must  be  answered  aocoidingly.  Judg- 
gJJ!^2;^2r^  ment  of  absolution  from  the  instance  with  costs  must  be 
^'^^•^      entered. 

Buchanan,  J.,  and  Maasdobp,  J^  concurred. 

Point  reserved  accordingly  answered  in  favour  of  defen- 
dantSy  and  judgment  of  absolution  from  the  instance  with 
costs  entered  in  the  suit 

Schreiner,  Q.O.,  thereupon  asked  that  there  might  be  no 
order  as  to  costs,  as  defendants  should  have  excepted  to  the 
declaration  of  plaintiff. 

Oraham  objected.  Alexander  vs.  Armstrong  (Buch.  1879, 
p.  233)  is  the  only  reported  case  where  costs  of  exception 
only  were  granted.  In  South  African  Association  vs.  Van 
Staden  (9  Juta,  p.  95)  the  Court  refused  to  grant  such  costs. 
In  the  present  case  there  was  no  clear  issue  for  an  exception 
to  be  taken.  Moreover,  the  course  adopted  was  the  correct 
one  for  the  defendant,  a  public  body,  to  take  on  English 
precedents. 

De  Yilliebs,  C.J.:  It  is  impossible  to  lay  down  any 
general  rule  that  where  defendant  has  not  excepted  to  tilie 
declaration  when  he  might  have  done  so,  he  should  not  be 
allowed  his  costs  of  the  action  if  successful,  though  there 
may  be  cases  in  which  it  would  be  done.  In  the  present 
case  there  was  not  such  a  clear  issue  raised  for  exception 
that  defendant  could  have  excepted  without  admitting 
certain  facts  which  he  could  not  admit  to  be  true.  The 
defendants  must  therefore  have  costs  of  suit 

[PlalntHTIi  Attorneya,  Scahleh  k  Stfret.     1 
DeftndJUits'  Attorneys,  W.  £.  Mooke  k  Son. J 
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Moll  vs.  Civil  Commissioner  of  Paarl  and  Another. 

Voters*  List — Givil  (hmrmsmners  Court — Illegality — 190^^ 
S/ide  of  Court — Mandatory  interdict — Alien — Procedure, 

An  applieation  to  correct  an  illegality  committed  hy  a  Civil 

Commissioner  in  revising  or  am^ending  voters*  lists  u/nder 

the  25th  section  of  Act  9,  of  1892,  should  be  hy  way  of 

,  mandatory  interdict^  and  not  hy  means  of  a  summons 

u/nder  the  190th  Rule  of  Court. 

No  relief  will  he  granted  u/nless  the  existence  of  a  legal  right 
on  the  'part  of  the  applicant^  and  an  illegal  infringement 
of  such  right  hy  the  Civil  Commissioner ^  have  been  clearly 
established. 

A  person  whose  father  s  name  had  been  on  the  voters*  lists,  and 
whose  own  nam£  had  been  for  seventeen  years  on  the  voters* 
list  of  the  Pauri  division,  was  objected  to  before  the  Civil 
Commissioner's  Court  on  the  ground  that  he  was  an  alien. 
He  admitted  that  he  had  never  been  naturalized  and  that 
he  had.  come  to  the  Colony  with  his  parents  at  the  age  of 
three  years  without  stating  where  he  cams  from. 

Held)  that  even  if  the  Court  had  the  power  to  interfere  at  the 
suit  of  an  objector,  the  evidence  was  wholly  insufficient  to 
justify  such  interference. 

Beyiew  on  a  summons  issued  under  Rule  of  Court  190,        uw, 
callinfi:  upon  the  respondent  Bosenstrauch  to  show  cause  why         — ^  ' 

Moll  nt  Givil 

the  judgment  decision  or  finding  of  the  CiTil  Commissioner  commintonerof 
of  the  Paarl,  and  all  the  proceedings  before  him   in   the      Another, 
matter,  in  which  the  applicant  objected  to  the  name  of  the 
respondent  Bosenstrauch  being  placed  on  the  list  of  regis- 
tered voters  for  the  division  of  the  Paarl,  should  not  be 
reviewed,  set  aside  or  corrected,  upon  the  following  grounds : 
(1)  Because  of  the  gross  irregularity  of  the  said  proceedings, 
in  that  the  said  Civil  Commissioner,  having  heard  the  said 
Itosenstrauch,  and  on  his  |tdmitting  that  he  was  an  alien  and 
had  not  been  naturalized,  and  on  his  omitting  to  prove  his 
qualification  in  terms  of  sections  25  and  26  of  Act  9  of  1892, 
failed  to  deal  with  the  matter  properly  in  accordance  with 
law,  and  decided  that  the  said  Bosenstrauch  was  entitled  to 
remain  on  the  list  of  registered  voters,  and  that  he,  the  Givil 
ToL.  XIV.— Paht  IV.  2  L 
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1S97.        Commissioner,  bad  no  power  to  remove  his  name  ftom  the 

Not.  26.  »  r 

moii'w~citu   ^^  ^^  registered  voters  of  the  Paari.     (2)  Becanse  the 

^'<>^2!^S?^^pro<5eedings  in  the  matter  by  the  said  Civil  CommissioDer 

Another.      y^Q^Q  otherwise  wholly  irregular  and  contrary  to  law,  in 

awarding  costs  against  the  said  apph'cant  when  he  was  acting 

in  strict  compliance  with  the  law. 

The  affidavit  of  tbe  applicant,  ComeUs  Moll,  set  forth  that 
he  had  objected  to  the  name  of  the  respondent  Bosenstrauch 
being  inserted  in  the  voters*  list  on  the  ground  that  he  was 
not  a  naturalized  subject,  and  that  thereupon  the  Field- 
Cornet  had  stnick  off  the  name  from  the  list ;  that  subse- 
quently the  said  respondent  had  sent  in  a  claim  to  be 
registered ;  that  at  a  Court  held  by  the  Civil  Commissioner 
the  deponent  had  objected  to  the  said  claim;  that  at  the 
said  Court  the  respondent  Bosenstrauch  admitted  that  he 
was  an  alien  and  had  not  been  naturalized ;  that  the  Civil 
Commissioner  held  that  the  Eegisteriug  Officer  was  not 
entitled  to  strike  off  the  name  of  the  said  Bosenstrauch,  on 
the  ground  that  his  name  had  appeared  on  the  former  list  of 
voters,  and  awarded  costs  against  deponent. 

The  affidavit  of  the  respondent  Bosenstrauch  set  forth  that' 
he  came  to  the  Colony  with  his  parents  in  1861,  being  then 
3  years  of  age,  that  he  was  not  aware  whether  his  father  had 
been  naturalized,  but  he  was  informed  that  his  father's  name 
appeared  on  the  voters'  list  for  1880 ;  that  respondent's  name 
appeared  on  the  voters'  lists  for  1880, 1882, 1884, 1889, 1891, 
1893  and  1895 ;  that  at  several  elections  he  had  voted  for 
members  of  Parliament,  that  he  had  resided  at  the  Paarl 
since  he  was  3  years  of  age,  that  he  denied  that  he  had 
admitted  that  he  was  an  alien,  that  he  had  made  no  fresh 
application  to  be  registered,  but  that  his  name  had  be^ 
taken  over  from  the  list  for  1895. 

The  records  of  the  proceedings  before  the  Civil  Commis- 
sioner were  put  in.  These  showed  that  the  respondent 
Bosenstrauch  admitted  that  he  had  not  been  naturalized,  bat 
contained  no  reference  to  his  being  an  alien. 

The  Civil  Commissioner  gave  thS  following  reasons  for  his 
decision :  I  have  no  jurisdiction  or  authority  to  review  the 
proceedings  of  previous  Bevising  Courts  or  the  action  d 
previous  revising  officers.  Were  these  fresh  applications 
they  could  easily  be  dealt  with,  but  these  persons  have 
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appeared  on  several  previous  bioDnial  registration  lists  of      ^ov  m 
voters,  and  especially  the  two  preceding  lists  (sect.  76  of  jjou~tjyn 
the  Constitution  Ordinance),  and  no  attempt  is  made  to  deny  ^  p^^^jy  **^ 
that  this  is  so.    The  only  objection  to  them  that  can  le      Another, 
taken  is  that  they  no  longer  possess  the  qualification  in 
respect  of  which  they  have  been  registered.    This  has  not 
been  done,  and  no  other  objection  can  be  received.    Further, 
these  names  appear  in  the  list  of  January  1892  (sect.  33  of 
Act  9  of  1892),  and  they  continue  to  reside  in  the  electoral 
division  of  tlie  Paarl  (sect.  3  of  Act  9  of  1892).    Under  these 
circumstances  I  am  unable  to  remove  the  names  from  the 
voters'  list. 

Sehremer,  Q,C.,  for  the  applicant :  This  is  the  proper  pro- 
cedure to  adopt,  and  it  was  so  decided  in  Clegg'a  ease  ;  Botha 
vs.  Garcia  (6  Juta,  86).  The  principle  is  not  altered  by  the 
Act  of  1892.  Sect.  10  of  the  Constitution  Ordinance  lays 
down  who  are  disqualified  from  registration  as  voteri^,  i.e.y 
all  not  natural  born  subjects  or  not  subjects  who  had  been 
Batavian  subjects  before  1806,  and  not  naturalized  subjects. 
[Buchanan,  J. :  So  children  of  naturalized  subjects  are 
not  British  subjects  ?] 

Certainly  they  are  if  bom  on  British  soil  or  born  after  the 

naturalization  of  their  father.     There  is  nothing  to  show  that 

Kosenstrauch's  father  was  a  naturalized  subject  by  law  in 

^England.    The  individual  himself  must  be  naturalized  if 

not  born  of  natural  or  naturalized  British  subjects.    Eosen- 

strauch's  father  at  his  son's  birth  was  neither.     Act  14  of 

1887  provides  for  a  list  to  be  framed  "  of  all  persons  entitled 

to  be  voters."    The  registering  oflScer  must  frame  a  new  list 

every  two  years,  and  no  name  must  be  put  on  simply  because 

it  was  on  before.    Act  9  of  1892  does  not  alter  this.    Sect. 

5  of  Act  14  of  1887  says  that  no  name  shall  be  put  on  by  the 

registering   officer  unless  there  are  certain   qualifications 

under  the  Constitution  Ordinance  as  amended  by  Act  9  of 

1892.    Under  sect.  16  of  Act  14  of  1887  there  is  a  fresh 

registration  every  two  years.   Every  second  year  all  previous 

lists  become  void  and  a  new  list  must  be  made  out.     It  may 

be  argued  that  sect  76  of  Constitution  Ordinance  "  provided 

that  in  future  registration"  a  certain  privilege  was  given, 

but  even  this  does  not  state  that  a  foreigner  who  had  escaped 

2  L  2 
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1897.        notice,  and  been  pat  on  the  list  for  two  periods  of  registratioiiy 

w  .."~v--..  should  remain  on.    The  proviso  refers  to  fluctuation  in 

^pSwfST*'^^"^®  of  property  and    so  for  purpose    of  avoiding   nice 

AnotiMr.     distinctions  as  to  fluctuating  value.    It  cannot  mean  that 

an  absolutely  unqualified  man  who  by  chance  escapes  notice 

for  two  registrations  can  remain  on  as  of  right.    Act  14  of 

1887  virtually  repeals  this  proviso  by  the  general  repealing 

clause,  repealing  anything  inconsistent  with  or  opposed  to 

it.   Act  14  of  1887,  sect.  3,  says  previous  lists  are  of  no  effect 

There  must  be  a  capacity  and  a  qualification  to  be  put  on 

register.    Here  there  never  was  a  capacity. 

[De  Villirrs,  C.J. :  The  procedure  should  have  been  by 
motion  and  not  by  way  of  review.] 

The  procedure  was  modelled  upon  Boiha  va.  Qareia  (6 
Juta,  p.  86),  but  in  future  the  proper  procedure  will  be 
known.    Mo  prejudice  has  been  caused. 

8h£il,  for  respondent:  Moll  failed  originally  to  comply 
with  terms  of  sect.  14  of  Constitution  Ordinance.  The  only 
objection  was  as  to  not  being  naturalized,  bot  by  sect.  10  of 
Constitution  Ordinance  objection  should  have  been  ^  being 
alien  bom  and  not  naturalized."  The  objection  was  not  in 
proper  form. 

[De  Yilliers,  C.J. :  That  is  a  trivial  point  The  objection 
really  implies  that  he  was  alien  bom,  or  it  is  meaningless.] 

In  cases  like  this  every  point  of  procedure  must  be 
carefully  followed.  There  is  no  proof  at  all  in  the  pro- 
ceedings that  the  man  was  an  alien,  and  that  is  the  very 
foundation  of  the  objection. 

Again  Act  14  of  1887  does  not  repeal  sect.  76  of 
Constitution  Ordinance. 

[He  was  stopped.] 

Ward,  for  Bosenstrauch,  was  not  called  upon. 

Schreiner^  Q,C.,  in  reply. 

[De  Yilliebs,  C.J. :  There  is  no  proof  that  Bosenstranch  is 
an  alien.] 

There  is  no  direct  proof  of  his  being  a  foreigner,  but  we 
allege  so  in  a£Sdavits,  and  he  admitted  he  had  not  been 
naturalized. 

[De  Yilliebs,  G.J. :  He  said  that  in  answer  to  a  question 
put  by  the  objector:  ''Have  you  been  naturalized?"  It 
may  not  have  been  necessary.] 


PurliDd 


'      '.  I  a      at  BosenBtranch  is  alien,        i**'- 

'I  f  is  required  of  his  being 

.  -    ]       7  f  r\,  ^^    li"}  ■  to  prove  a  conriction  to 


C^  on  comes  before  the  Court 

tb  Role  of  Court    Tbat 

leedings  "  in  any  suit  or 

ior  Conrt  of  tliia  Colony." 

>ner  nnder  the  25tli  sect. 

'  vY^  inferior  Court "  as  was 

jaee  of  Botha  vs.  Oarda 

assumed  that  the  Rale 

the  Civil  Commissioner 

,  .      J  K\^      -h/WA'-    '  '      "'         bat  the  application  for 

'    '    ^  innot  be  regarded  as  an 

ommissioner's  Court  for 

}  insertion  of  names  in 

■^■'*— f    *-*.'>'         -  \\\t\       whose  proceedings  may 

^r    \vJ,  Uy.  ' '-^  r<A  y-fji^  li  Rule. 

■How  that  a  person,  the 
•uociiriuu  Ml.  wiiutw  uniuu  »[  Mtiuvse  uojection  to  the  insertion 
of  a  name  has  been  improperly  and  illegally  disallowed  by 
the  Civil  Commissioner,  is  withont  any  remedy.  The  case  of 
Botha  vs.  Qareia  was  decided  under  a  different  Act.  The  25th 
section  of  the  Act  now  under  consideration  enacts  that  "  the 
Civil  Oommissiooer  shall  finally  determine  all  questions 
bronght  before  him,  and  revise  and  amend  the  voters'  lists 
according  to  law."  I  do  not  wish  to  be  understood  as 
admitting  that  if  a  Civil  Commissioner  were  to  revise  or 
amend  the  voters'  lists  in  a  manner  contrary  to  law,  this 
Court  would  be  powerless  to  assist  persons  who  may  thus 
have  been  deprived  of  their  statutory  rights.  The  wide 
power  posaessed  by  the  Court  under  our  law  of  iuterdicting 
illegal  acts  implies  the  power,  as  pointed  out  in  Ne\B 
Gordon  Co.  vs.  IHi  Tottspan  Mining  Board  (9  Juta,  154),  of 
compelling  the  performance  of  a  specific  duty,  at  all  events 
on  the  part  of  a  public  officer,  by  mandatory  interdict  or 
other  form  of  "  mandament."  It  also  implies  the  power  of 
correcting  an  illegality  committed  by  such  public  officer,  so 
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1897.        long  as  it  is  capable  of  correction^  if  the  rights  of  an  indiTidaal 
Moii'w'ciTU   ^^^  infringed  by  such  illegality.    But  it  is  obvious  that 
Commtojioner  of  relief  wiU  uot  be  given  where  such  rights  are  of  a  doubtful 
Another,     nature,  or  where  the  public  officer  has  acted  in  the  exercise 
of  a  discretion  left  to  him,  but  only  where  the  existence  and 
continued  infringement  of  an  absolute  legal  right  have  been 
clearly   established.      The    applicant    complains    that    his 
objection  to  the  insertion  of  the  second  respondent  Bosen- 
strauch's  name  was  disallowed,  notwithstanding  his  admission 
that  he  was  an  alien  and  had  not  been  naturalized.    But  he 
never  admitted  that  he  was  an  alien.    He  did  indeed  admit 
that  he  had  never  been  naturalized  and  that  he  came  to  this 
Colony  with  bis  parents  in  1861,  when  he  was  three  years  of 
age.    It  is  not  stated  where  he  came  from,  nor  indeed  could 
he  speak  of  his  own  knowledge  on  this  point,  considering  his 
age  when  he  came.   This  man,  whose  vote  is  now  objected  to, 
is  the  son  of  a  man  whose  name  in  1880  was  on  the  list  of 
voters.     Since  that  year  he  himself  has  been  a  recognised 
voter  in  the  Paarl  District ;  his  name  appears  on  the  lists 
framed  in  1880,  1882, 1884, 1889, 1893  and  1895.    After 
the  second    respondent    had   enjoyed    and    exercised    the 
franchise  for  so  many  years,  the  applicant  appears  before  tlie 
Civil   Commissioner,  the  first  respondent,  to  object  to  the 
further  insertion  of  the  name  because  the  man  is  an  alien. 
Surely  the  least  that  conld  have  been  expected  was  clear 
proof  that  he  was  an  alien.    It  may  have  been  difficult  to 
obtain  such  proof,  but  the  applicant  cannot  complain  of  it  as 
a  hardship  that  full  proof  is  required.    He  was  not  forced 
into  Court.    Acting  no  doubt  from  the   best   motives  he 
thought  it  his  duty  to  object  to  the  name,  but  still  it  was  his 
own  voluntary  act,  and  if  ever  there  was  a  case  in  which  a 
complainant  should  clearly  prove  his  case,  it  is  the  present 
We  are  asked  to  infer  that  the  man  is  an  alien  because  he 
admitted  that  he  had  never  been  naturalized,  but   wh? 
should  the  Court  draw  the  inference  ?    I  do  not  yet  know 
where  the  man  came  from.    It  is  quite  consistent  with  all 
the  evidence  before  the  Court  that  he  and  his  parents  may 
have  come  from  Great  Britain  or  from  a  British  Colony; 
judging  by  the  name  it  may  be  quite  probable  that  they 
came  from  Germany ;  but  when  the  Court  is  asked  to  compel 
a  public  officer  to  do  his  duty,  it  is  not  enough  to  shew  that 
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be  is  probably  mistaken.    Even  if  tbe  Court  bad  the  power      jjov^.  m. 
to  interfere  at  tbe  suit  of  an  objector,  tbere  should  at  least  jjqj,~qj^ 
be  absolute  proof  of  tbe  existence  of  a  right  on  his  part  and  ^JJJJfJST^ 
of  an  illegal  infringement  of  that  right  by  tbe  public  oflBcer.      Another. 
For  these  reasons  the  application  must  be  refused,  and,  as  the 
applicant  has  asked  for  costs  against  the  respondents,  the 
refusal  must  be  with  costs. 

Buchanan,  J.,  and  Maasdobp,  J.,  concurred. 

Application  for  review  accordingly  refused,  with  costs. 

[Attorneys  for  Moll,  V.  A.  Van  der  Btl.  n 

Attorneys  for  Civil  Conunlailoner,  J.  &  U.  Rbid  &  Nepiiev.  I 
Attorneys  for  Roaenstraucb,  Van  Zyl  &  BdibumnA.  J 


Port  Elizabeth  Habbour  Board  vs.  Maokie, 

Dunn  &  Co. 

Doeummt — Oral  evidence — Variation — Bectifieaiion — 

Complete  Contract 

In  an  action  hrov^ht  hy  the  Port  Elizabeth  Harbour  Board  to 
recover  charges  under  a  certain  tariff  for  conveyance  of 
goods  to  the  defendants*  stores^  the  defendants  pleaded  that 
it  had  been  specially  agreed  between  the  parties  that^  in 
consideration  of  a  lease  of  land  taken  by  the  defendants 
from  the  plaintiffs^  a  lesser  sum  should  be  charged  to  the 
plaintiffs  for  Sfuch  conveyance. 

In  support  of  such  plea^  the  defendants  produced  the  lease  as 
well  as  oral  evidence  taken  in  Cou/rt^  and  on  commission  of 
certain  communications  between  the  parties  before  the 
execution  of  the  lease. 

It  being  dear  that  the  document  was  intended  to  be  a  final  and 
complete  statement  of  the  whole  of  the  transaction  between 
the  parties^ — 

Held,  that  the  previous  communications  would  not  justify  the 
Court  in  importing  into  the  contract  a  term  inconsistent 
with  the  written  lease,  so  long  as  such  lease  was  recognised 
hy  both  parties  as  binding. 

Action  for  the  recovery  of  £165 18«.  lOi.,  being  balance  due  ui'^'i. 
to  plaintiff  by  defendants  for  services  rendered  in  and  about  jiJ*- 
the  landing  of  certain  goods  consigned  to  defendants,  and  SarLwISSlrd 

vt.  Mackie, 
Dunn  &  Co. 
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iMT^      ooDTeying  the  same  to  defendants'  depositing  ground  in 
^w.      Port  Elizabeth. 
g2|Kii^ett|      The  action  wasj  brought  by  Alexander  Bose-Innes  in  his 
rIiim*kco.    capacity  as  Chairman  of  the  Port  Elizabeth  Harbour  Board. 

The  plaintifTs  declaration  was  as  follows : 
The  plaintiffrepresents  the  Port  Elizabeth  Harbour  Board, 
and  sues  in  his  capacity  as  the  Chairman  of  the  said  Board, 
which  is  lawfully  constituted  under  the  Adt  No.  36  of  1896, 
whereby,  in  relation  to  the  port  or  harbour  of  Algoa  Bay, 
powers  are  conferred  upon  and  vested  in  the  said  Board  for 
the  control,  management,  and  regulation  of  the  s^d  port  or 
harbour ;  and  more  especially  for  the  purpose  of  this  suit,  it 
is  necessary  to  refer  to  the  powers  so  conferred  and  vested 
by  the  said  Act  with  regard  to  the  control,  management,  and 
regulation  of  the  shipping  and  landing  of  goods  at  the  said 
port  or  harbour. 

(2)  By  lawful  regulations  made  by  the  said  Board  in  the 
exercise  of  its  powers  there  is,  and  in  the  months  of  January, 
February,  and  March,  1897,  was  in  legal  force  in  the  said 
port  or  harbour,  and  binding  upon  the  defendants,  who  carry  on 
business  in  partnership  as  merchants  as  Mackie,  Dunn  &  Co., 
at  Port  Elizabeth,  a  certain  tariff  of  charges  duly  proclaimed, 
whereby  inter  alia  charges  regarding  the  shipping  and 
landing  of  goods  at  the  said  port  or  harbour  are  lawfully 
made  and  imposed. 

(3)  Amongst  the  said  charges,  one  of  four  shillings  per 
ton  is  and  was  during  the  said  months  lawfully  made  and 
imposed  as  aforesaid  in  respect  of  the  landing  of  goods, 
including  in  such  landing  the  conveyance  of  goods  from  the 
ship's  side,  the  landing  thereof  into  railway  trucks,  and  the 
conveyance  to  the  depositing  ground  or  yard  of  the  consigner 
of  such  goods. 

(4)  The  defendemts,  carrying  on  business  as  aforesaid,  are 
the  lessees  from  the  said  Board,  under  a  certain  leeise  in 
writing  of  date  the  27th  Angust  1895,  of  a  certain 
depositing  ground  at  the  South  End  of  Port  Elizabeth. 

(5)  On  many  occasions  during  the  months  aforesaid  of 
January,  February,  and  March,  1897,  the  said  Board,  by  its 
duly  and  lawfully  constituted  agent,  acting  at  the  special 
instance  and  request  of  the  defendants,  shipped  and  loaded, 
or  caused  to  be  shipped  and  loaded,  cargo  or  goods,  the  pro- 
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perty  of  or   consigned  to  the   defendants   and   thereby      uiljf^is 
rendered  service  to  the  defendants,  in  respect  of  which  the         **  ^*' 
defendants  became  liable  to  the  said  Board  for  the  charges  ^^^^1^^ 
provided  for  in  the  aforesaid  tariff,  and  from  time  to  time    ^^^^^, 
detailed  accounts  were  duly  rendered  to  the  defendants 
showing  the  amounts  due  to  the  said  Board  in  respect  of  such 
services. 

(6)  The  defendants  wrongfully  and  unlawfully  claimed 
and  claim  to  deduct  from  the  amount  shown  to  be  due  upon 
the  said  account  sums  amounting  in  all  to  £165  ISs.  10d.y  the 
defendants  wrongfully  and  unlawfully  contending  that  there 
is  due  to  them  three  shillings  and  four  pence  only,  and  not 
four  shillings  per  ton  as  provided  by  the  said  tariff,  in  respect 
of  certain  goods  landed  as  aforesaid,  and  duly  loaded  and 
conveyed  by  the  said  Board  or  its  aforesaid  agents  to  the 
said  depositing  ground,  and  there  duly  delivered  to  the 
defendants,  in  respect  of  which  goods  the  charge  referred  to 
in  sect.  3  is  lawfully  payable. 

(7)  The  defendants  have  paid  to  the  said  Board  the 
amounts  due  upon  the  account  so  rendered,  save  and  except 
the  said  sum  of  £165  185. 10(2.,  which  amount  they  wrong- 
fully and  unlawfully  refuse  to  pay. 

Wherefore  the  plaintiff  prays  for  judgment  for  the  sum  of 
£165  188.  10(2.,  or  that  he  may  have  such  further  or  other 
relief  in  the  premises  as  to  this  Honourable  Court  may  seem 
meet  together  with  costs  of  suit* 

The  defendants'  plea  was  as  follows : 

(1)  They  admit  paragraphs  1  and  4  of  the  declaration. 

(2)  They  admit  the  allegations  in  paragraphs  2,  3,  5, 
and  7,  except  that  in  respect  of  paragraphs  2  and  3  they 
deny  that  the  tariff  of  charges  therein  referred  to  is  binding 
on  them ;  and  except  that  in  respect  to  paragraph  5  they 
deny  that  their  refusal  to  pay  the  sum  of  £165  I85. 10(2. 
is  wrongful  and  unlawful. 

(3)  They  admit  in  respect  to  paragraph  6  that  they  do 
claim  to  deduct  the  sum  of  £165  188.  10(2.  from  the 
accounts  therein  referred  to,  and  that  they  contend  that 
they  are  liable  at  the  rate  of  35.  4(2.  only  and  not  45.  per 
ton ;  but  they  deny  all  and  other  the  allegations  in  the  said 
paragraph  contained. 

(4)  And  the  defendants  say  specially  that  in  or  about 
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im.        the  month  of  July,  1895,  it  was  agreed  between  Mr.  Heenan, 
./m!      the  then  Resident  Engineer  and  General  Manager  of  and 
SSbSr^SSl  ^  representing  the  plaintiff  Board,  and  Messrs.  L.  G.  Mac- 
Diiim1k%    farlane  and  Searle  as  representing  the  defendants,  that  the 
plaintiff  would  land,  load  on  railway  tracks,  and  oonTey  to 
certain  depositing  ground  at  the  South  End  of  Port  Eliza- 
beth, goods  for  and  on  behalf  of  defendants  at  a  rate  that 
wonld  be  less  than  that  charged  for  similar  services  of  land- 
ing, loading  and  conveying  to  certain  depositing  yards 
known  as  the  North  End  Timber  Yards,  by  a  certain  amount, 
namely  the  difference  between  the  rate  being  thns  actually 
charged  to  the  said  North  End  Timber  Yards,  and  the  rate 
to  a  certain  other  depositing  groond  known  as  the  Board's 
ordinary  depositing  ground,  which  difference  amounted  to 
the  sum  of  8d.  per  ton. 

(5)  The  consideration  for  the  agreement  referred  to  in 
the  preceding  paragraph  was  an  undertaking  on  the  part 
of  the  defendants  that  they  would  enter  into  a  certain  lease, 
to  wit,  the  lease  referred  to  in  paragraph  4  of  plaintiff's 
declaration,  and  they  did  enter  into  such  a  lease. 

(6)  The  rate  per  ton  for  landing,  loading  into  railway 
trucks,  and  conveying  goods  to  the  North  End  Timber  Yard 
during  the  month  of  January,  February,  and  March,  1897, 
was  4«.,  and  the  defendants  were  therefore  liable  for  similar 
services  performed  for  them  to  the  depositing  ground  at  the 
South  End  at  the  rate  of  3«.  4d.  per  ton,  at  which  rate  they 
have  discharged  for  such  services,  and  are  no  further  liable 
to  plaintiff.  Wherefore  defendants  pray  that  plaintiff's 
claim  may  be  dismissed  with  costs. 

The  plaintiff  excepted  to  the  plea  as  affording  no  defence, 
inasmuch  as : 

(a)  The  defendants  admit  that  the  tariff  referred  to  in 
the  declaration  is  of  legal  force  and  effect,  yet  they  deny 
that  the  same  is  binding  upon  them. 

(b)  The  defendants  attempt  to  justify  their  denial  that  the 
tariff  is  binding  upon  them  by  setting  up  an  agreement 
alleged  in  paragraphs  4  and  5  to  have  been  entered  into 
in  July,  1895,  anterior  to  and  in  consideration  of  the  written 
lease  which  is  referred  to  in  paragraph  4  of  the  declaration, 
and  which  is  admitted  to  have  been  executed  on  the  27th 
day  of  August,  1895,  but  which  alleged  agreement  is  not 
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stated  in  the  said  plea  to  be  embodied  in  the  said  written      ^w«7. 

_  f  Mov.  26. 

lease,  and  which  alleged  agreement  it  is  not  legally  com-        »»  ^' 
potent  to  the  defendants  to  plead  by  way  of  defence  to  the  H^J^rsSi^ 
plaintifTs  claim,  or  to  prove  by  evidence  at  the  time  of    ^n"^^^ 
trial. 

(c)  Any  snoh  agreement  as  is  alleged  as  aforesaid  would 
be  bad  in  law,  as  purporting  to  confer  upon  the  defendants 
a  special  exemption  not  provided  for  by  Act  86  of  1896,  and 
not  conferred  by  the  tariff  aforesaid,  which  is  admitted  to  be 
of  legal  force  and  effect. 

(d)  The  said  pturagraphs  4  and  5  of  the  plea,  together 
with  paragraph  6,  are  by  reason  of  the  premises  bcul  in  law, 
and  should  be  expunged,  and  apart  therefrom  the  plea  dis- 
closes no  defence  to  the  plaintiff's  claim. 

The  following  evidence  was  led  for  the  plaintiff,  though 
the  onus  really  rested  on  defendants. 

B.  H.  Hammersley-Heenan,  Engineer-in-Chief  and 
General  Manager  of  the  Port  Elizabeth  Harbour  Board, 
said  that  he  negotiated  a  lease  on  behalf  of  the  Board  with 
Mackie,  Dunn  &  Co.  The  property  in  question  was  ground 
formerly  used  as  a  public  depositing  ground.  Witness 
conducted  the  negotiationa  The  Harbour  Board  had  framed 
a  certain  tariff  of  charges,  but  these  were  no  longer  in  force. 
It  was  under  the  old  tariff  that  the  charge  was  made.  A 
new  tariff  had  since  that  time  been  introduced. 

Cross-examined:  He  represented  the  Harbour  Board  in 
the  negotiations,  subject  to  the  approyal  of  the  Board. 
The  ground  now  leased  by  the  defendants  adjoined  the 
public  depositing  grounds.  At  that  time  the  Associated 
Boating  Company  was  doing  all  the  landing,  and  they  had 
differential  rates.  The  price  he  believed  at  that  time  for 
depositing  goods  on  the  depositing  ground  (Nos.  3  and  4  on 
plan)  was  3d.  4d,  and  on  the  ground  at  the  North  End  (No. 
5  on  plan)  the  charge  was  4«.  At  that  time  they  had  an 
agreement  with  the  Bail  way  Department  to  supply  trucks, 
but  the  arrangement  was  a  loose  one.  The  Board  had  no 
responsibility  at  that  time  as  to  landing ;  the  responsibib'ty 
rested  with  the  Boating  Companies.  There  was  frequently 
a  pressure  for  want  of  trucks.  In  1894  Storey  was  the 
lessee  of  ground  No.  4.  In  1895  he  was  informed  that 
Mackie,  Dunn  &  Co.  had  purchased  ground  near  plot  5  as 
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Koreas  depositing  gronnd.  Mr.  Jas.  Searle  pointed  out  to  him 
M  ^  that  as  Mackie,  Dann  &  Co.  were  large  importers,  it  would 
hSjSt^S^  be  advisable  to  as  £Etr  as  possible  divide  the  traflSc,  and 
iHa^'kco,  ^i^ess  said  he  would  be  agreeable  to  lease  the  ground 
(No.  4)  to  the  firm  on  the  expiry  of  Mr.  Storey's  lease. 
Afterwards  witness  saw  Mr.  Searle,  juu.,  and  Mr.  Macfarlane 
on  the  subject  Mackie,  Dunn  &  Co.  advanced  reasons 
against  taking  the  ground  No.  4»  the  paramount  one  being 
that  they  had  ground  at  No.  5,  and  at  a  cheaper  rate. 
Witness  in  consequence  induced  the  Board  to  reduce  the 
rent  of  the  ground  from  £500  to  £475  per  year,  and  to 
improve  the  ground  by  levelling  it  and  placing  a  new 
siding  on  the  ground.  Into  Storey's  yard  (No.  4)  the 
charge  was  Hd,  a  ton  less  than  to  the  North  End  (plot  No.  5). 
At  that  time  the  charges  to  No.  3  were  the  same  as  to  No.  4. 
The  difference  of  Sd.  meant  the  extra  railway  work  incurred, 
with  which  witness  had  nothing  to  do.  For  three  months 
the  difference  in  the  rates  meant  the  £165.  The  saving 
was  evident  at  the  time,  and  it  may  have  induced  the  firm 
to  give  up  ground  No.  5.  Under  the  Boating  Company's 
tariff,  the  charge  for  putting  goods  on  the  depositing  ground 
at  the  South  End  was  Ss.  4i.,  and  4$.  to  the  North  End 
yards.  Witness  could  not  say  if  the  8d,  represented  the 
railway  haulage ;  the  Railway  Traffic  Manager  could  better 
speak  on  that  point.  This  tariff  went  on  to  September, 
1896,  when  a  new  tariff  was  introduced,  but  witness  was  in 
England  at  the  time.  That  tariff  would  still  secure  to  the 
defendants  the  advantage  of  8d.  per  ton.  In  January,  1897 
(in  witness's  absence),  this  advantage  was  taken  away  by 
simply  making  both  North  and  South  ikds  the  same  rate. 
There  was  no  extra  charge  made  for  the  haulage  from  the 
jetty  to  ground  No.  5.  Witness  was  away  at  the  time,  and 
knew  nothing  about  the  charge ;  he  had  avoided  going  into 
the  matter. 

Be-examined :  Mackie,  Dunn  &  Co.  complained  of  the 
tariff  of  September,  but  eventually  they  got  the  benefit 
down  to  the  end  of  December,  1896.  Then  came  the  new 
uniform  charges  in  September,  1897,  by  which  the  firm  did 
not  receive  the  reduction  of  8i.  on  goods  for  the  North  End. 
To-day,  on  the  Board's  depositing  ground,  the  charge  of  4^. 
per  ton  was  in  force. 
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^  Nov.  25, 

trol  over  the  charges  of  the  Boating  Companies.    The  work        »»  ^* 
of  landing  and  dealing  with  cargoes  on  the  sea  was  done  by  H^rb^JJ^S^ 
the  Boating  Companies ;  the  cargoes  were  then  craned  by    Du',m  a'^S. 
the  Harbour  Board,  and  the  haulage  was  done  by  the  Board. 
The  Board  had  therefore  the  key  of  the  situation,  and  could 
allow  any  reduction.    The  Board  could  if  necessary  do  the 
work  for  nothing. 

G.  Cresswell  Clarke,  Traffic  Manager,  Midland  system  Cape 
Goyemmeut  Eailways,  deposed  that  at  present  the  railway 
took  the  loaded  trucks  from  the  jetties  and  conveyed  them 
to  the  different  sidings.  The  Harbour  Board  had  the  coutrol 
of  the  landing  from  the  ship's  side  to  the  yards.  At  present 
the  Boating  Company  got  Sd.,  the  Harbour  Board  6^.,  and 
the  Railway  Department  6c2.  Whether  the  railway  hauled 
near  or  far  they  got  6cZ.  per  ton.  Since  December  31,  1896, 
the  same  charge  was  made  to  the  Harbour  Board's  ground 
as  to  the  ground  (No.  4)  of  Mackie,  Dunn  &  Co.  For 
every  ton  of  goods  there  4s.  was  paid.  The  Boating  Com- 
panies acted  as  collectors  for  the  Harbour  Board.  From 
September  1  to  December  31  an  allowance  was  given  to 
Mackie,  Dunn  &  Co.  in  consequence  of  their  complaints  as 
to  the  disparity.  Witness  got  the  allowance  from  the 
Grovemment.  The  Harbour  Board  gave  up  6(2.  and  the 
Bailway  Department  2(Z.  to  make  up  the  allowance  required 
by  Mackie,  Dunn  &  Co.  The  railway  took  over  the  work 
in  September,  1896 ;  before  that  the  railway  charges  were 
separate  from  the  Harbour  Board's  charges. 

By  the  Court:  The  railway  before  September,  1886, 
charged  38.  per  truck.  They  charged  direct  to  the  mer- 
chants. 

Witness  said  that  before  September,  1896,  the  tariff  was 
4s.  for  the  depositing  floors  at  the  South  and  North  Ends. 

For  the  defendants  evidence  was  led  as  follows  : 

Edward  M.  Searle,  principal  salesman  and  confidential 
clerk  with  Mackie,  Dunn  &  Co.,  said  that  in  1894  the  firm 
hired  ground  from  Mr.  Storey  for  a  depositing  gi-ound,  and 
later  they  acquired  the  ground  at  the  South  End,  marked 
on  the  plan  No.  4.  Subsequently  they  acquired  ground  at 
the  North  End,  for  which  they  paid  £800.  Witness  one 
morning  was  asked  by  Mr.  Heenan  why  they  were  going  to 
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NoY^/k      ^^^  ^^^^  ^^^     ^**  ^^  ^^'^^  J"'y'  1885.     Witness 
»»  ^      said  because  it  was  cheaper  to  go  there  instead  of  using  the 

SarbSreSMd  ^^^^^  -^"^  depositing  grounds.  Mr.  Heenan  pointed  out 
Dunn'rca!  ^^^^  there  would  be  the  haulage,  and  said  that  by  it  the 
rent  of  the  South  End  yard  would  be  equalised.  At  that 
time  there  was  a  block  at  the  North  End,  and  Mr.  Heenan 
said  that  he  wished  to  get  Mackie,  Dunn  &  Co.  from  the 
North  to  the  South  End.  Witness  recommended  Mr. 
Heenan  to  see  Mr.  Macfarlane,  and  Mr.  Heenan  called  at 
the  ofiBce  and  the  interview  took  place.  Ultimately  it  was 
agreed  that  witness  should  see  the  chairman,  Sir  Frederick 
Blaine,  and  put  their  case  before  him.  Mr.  Heenan  said 
that  there  would  be  a  reduction  allowed  of  8d.  per  ton  on 
the  goods  going  to  their  South  End  depositing  ground 
(No.  4).  Witness,  on  receiving  the  lease,  noticed  that  there 
was  nothing  in  it  about  the  reduction  of  Sd.  per  ton,  and 
the  lease  was  sent  back  to  the  lk)ard's  attorneys  and  a  clause 
(clause  5)  was  inserted.  After  the  lease  was  drawn  up  they 
paid  the  same  rate  for  the  South  End,  but  Sd.  a  ton  less 
for  the  North  End.  From  September  they  charged  4s.  to 
the  North  End,  but  the  8d,  was  ultimately  returned  them. 
Since  the  beginning  of  this  year  the  charge  had  been  48,  to 
both  ends.  The  firm  had  not  received  the  benefit  of  the  8cL 
as  arranged. 

James  Searle,  sen.,  managing  director  of  the  Associated 
Boating  Companies  of  Port  Elizabeth,  deposed  to  the  mode 
of  carrying  on  the  work  at  the  Port  Elizabeth  Harbour 
already  referred  to.  Since  September,  1896,  the  Bailway 
Company  did  the  delivery  work.  In  1895  he  koew  that 
certain  ground  was  becoming  vacant  (No.  4),  and  that 
Mackie,  Dunn  &  Co.  had  ground  at  the  North  End  (No.  5). 
There  was  a  tremendous  block  at  the  North  End  at  the 
time,  and  he  advised  that  steps  be  taken  to  induce  Mackie, 
Dunn  &  Co.  to  transfer  their  goods,  mainly  timber,  to  the 
South  End.  He  saw  Mr  Maefarlane,  on  Mr.  Heenan's 
suggestion,  and  afterwards  negotiations  were  entered  upon 
between  the  Harbour  Board  and  Mackie,  Dunn  &  Co.  The 
8d.  advantage  was  the  reason  that  Mackie,  Dunn  &  Co.  gave 
up  the  ground  at  the  North  End. 

The  evidence  of  J.  G.  Maefarlane,  partner  in  defendant 
firm,  was  taken  on  commission  in  London.    After  describing 
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the  preliminary  conversations  and  negotiations  as  to  the      jjjjf  25. 
lease,  and    urging    that    there    was    an    agreement   with        »»  ^^- 
plnintiffs'   manager  to  the  effect  that  there  should  be  a  g^J^J^^ 
difference  of  8d.  per  ton  between  the  price  charged  for    ^^^q^, 
landing  and  conveyance  to  the  site  leased  and  the  price 
charged  for  the  same  operations  to  the  yards  at  the  north 
end  of  Port  Elizabeth,  witness  stated^s  follows :  "  I  received 
the  draft  lease  for  approval.     We  found  that  the  lease 
contained  no  reference  to  the  8d.  per  ton  preference  landing 
cl  large  at  the  South  End  over  the  North  End.    At  my 
instance  a  clause  was,  after  the  solicitors  had  consulted 
Heenan  (the  manager),  inserted  in  the  lease  dealing  with 
this  omission.    The  clause  was  drawn  by  the  solicitors ;  we 
made  no  suggestion  as  to  its  language."    The  solicitors 
referred  to  were  defendants'  solicitors,  and  the  clause  referred 
to  was  the  fifth  clause  of  the  lease,  which  was  worded  as 
follows :  *^  That  the  charge  for  landing  goods  and  hauling 
them  to  the  ground  hereby  leased  shall  not  at  any  time 
exceed  those  for  the  same  service  during  a  like  period  to 
the  ordinary  depositing  ground  of  the  lessors." 

Witness  stated  that  he  read  the  lease  in  the  original  when 
signed,  and  he  thought  the  clause  protected  him  in  his 
rights  as  now  contended. 

Schreiner,  Q.C.  (with  him  Molteno\  for  the  plaintiff.  The 
onus  is  upon  defendants  as  they  admit  the  lease. 

McGregor  (with  him  Buchanan\  for  defendants.  I  admit 
that  onus  is  upon  defendants.  The  evidence  as  to  the 
contract  regarding  the  charge  being  as  defendanta  say  is 
admissible,  as  it  was  a  contract  collateral  to  and  inducing 
the  written  lease,  and  this  contract  does  not  vary,  and  is  not 
inconsistent  with  the  terms  of  the  lease. 

[Buchanan,  J. :  But  the  lease  was  meant  to  embody  the 
whole  contract  between  the  parties.] 

The  contract  as  to  the  difference  of  &2.  per  ton  delivered 
to  yards  at  South  End  and  North  End  was  not  included  in 
lease.  Evidence  to  prove  this  contract  is  admissible. 
Erskine  vs.  Adeane  (8  Ch.  Ap.,  756). 

Even  if  not  admissible  as  a  collateral  agreement^  the  lease 
was  by  mistake  wrongly  worded  and  may  be  rectified. 
Story  vs.  Equity  Jurisprudence  (sect.  152).     Equity  is  on 
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Nov!  M.      dtjfendants'  side.    Plaintiff  made  a  pactum  de  rum  petendo 

**  ^'      and  agreed  not  to  charge  the  same  as  for  other  yards. 

S?b5lHBSS      IP^  ViLLiERS,  C.J. :  Even  supposing  for  sake  of  argu- 

Daim'^&    ment    that    evidence    is    admissible,   can    you    claim    an 

exception    from   a  tariff  legally  imposed?    Can  plaintiff 

differentiate  ?] 

Plaintiff  cannot  rain  the  point  that  any  exception  from 
tariff  is  illegal,  as  he  made  the  contract  to  charge  less  and 
thereby  induced  defendants  to  enter  into  lease,  by  which 
plaintiff  received  a  high  rental  and  relieved  the  congestion  of 
traffic.  Mersey  Docks  and  Harbour  Board  vs.  Gihbs  (L.  R  1, 
H.  L.  Cases,  p.  93)  quoted  in  Oifford  vs.  Table  Bay  Dock  amd 
Breakwater  Management  Commission  (Buch.  1874,  p.  67). 

[Db  ViiiLiERS,  C.J. :  But  here  you  want  to  take  an  illegal 
exception.    They  are  not  insisting  on  an  illegality.] 

By  Act  36  of  1896,  s.  32,  plaintiffs  are  precluded  from 
giving  any  preference  to  shipping,  but  that  does  not  refer  to 
commercial  contracts  like  this. 

The  case  of  GoUeetor  of  Customs  vs.  Cape  Central  BaUway 
Co.  (6  Juta,  p.  402)  is  different  to  this.  There  charges  were 
paid  to  the  Crown,  but  plaintiffs  are  not  a  Government  body 
but  a  distinct  corporation  under  private  Act 

SchreineTy  Q.C.  (with  him  Molteno),  was  not  called  upon. 

Postea  (Nov.  26th),— 

De  Yilliebs,  C.J. :  This  is  an  action  to  recover  a  sum 
alleged  to  be  due  to  the  plaintiff  for  work  and  labour  in 
landing  the  defendants'  goods  at  Port  Elizabeth  and  con- 
veying them  to  their  stores.  The  charges  were  made  under 
a  tariff  which  is  admitted  to  have  been  legally  framed  by 
the  plaintiff.  The  defence  is  that  there  was  a  contract 
between  the  parties  that  the  charge  for  conveying  goods  to 
the  defendants'  stores  would  in  every  case  be  eightpence 
less  per  ton  than  is  charged  for  conveying  goods  to  the 
North  End  at  Port  Elizabeth.  It  is  admitted,  however, 
that  both  parties  intended  that  the  written  contract  which 
was  actually  executed  should  embody  all  the  terms  of  their 
agreement.  In  order  that  no  mistLe  might  be  made  a 
clause  was  proposed  by  the  defendants  after  the  draft  of  a 
contract  had  been  submitted  to  them.    The  clause,  which 
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was  agreed  to  by  the  plaintiflfs,  was  as  follows :  "  That  the      jj^^^-g 
charge  for  landing  goods  and  hauling  them  to  the  ground        »  ^^' 
hereby  leased  shall  not  at  any  time  exceed  those  for  the  gJJj,^2S^ 
same  service  during  a  like  period  to  the  ordinary  depositing    ^^^ 
ground  of  the  lessors."     The  ordinary  depositing  ground  was 
near  to  the  defendants'  stores,  and  the  charge  for  conveying 
goods  to  that  ground  was,  at  the  time  of  the  execution  of  the 
contract,  eightpence  less  per  ton  than  it  was  for  conveyance 
to  the  North  End.     The  charges  were  afterwards  equalised 
by  the  plaintiff,  with  the  result  that  the  defendants  were 
called  upon  to  pay  at  the  same  rate  for  conveyance  of  goods 
to  their  stores  as  was  paid  by  others  for  conveyance  of 
goods  to  the  North   End.    This  charge,  they  say,  was  a 
breach  of  contract.     It  could,  however,  only  be  a  breach  of 
contract  if  a  further  term   had   been  introduced  into  the 
written  contract — "  that  in  every  case  the  charge  made  for 
conveyance  to  the  ordinary  depositing  ground  of  the  lessors 
shall  be  eightpence  less  per  ton  than  the  charge  for  con- 
veying goods  to  the  North  End."    Upon  what  principle  can 
the  Court  now  import  such  a  term  into  a  written  contract 
which  admittedly  was  intended  to  embrace  all  the  terms  of 
the  agreement  ?    If  the  parties  had  not  intended  the  docu- 
ment to  be  a  complete  and  final  statement  of  the  whole  of 
the  transaction  between  them,  it  would  have  been  possible 
for  the  defendants  to  rely  upon  a  separate  oral  agreement 
as  to  a  matter  on  which  the  document  was  silent,  and  which 
is  consistent  with  its  terms.     As  the  case  stands,  however, 
such  a  defence  is  not  open  to  them.     Of  course,  if  one  of  the 
terms  of  the  agreement  between  the  parties  was  by  mistake 
omitted,  that  might  be  a  ground  for  reforming  or  rectifying 
the  document,  but  very  different  evidence  would  be  required 
in  an  action  for  such  rectification.    It  would  not  be  enough 
to  prove  that  one  of  the  parties  to  the  agreement  understood 
that  the  omitted  term  should  be  inserted.    To  succeed  in 
such  an  action  proof  would  be  required  that  both  parties 
had  agreed  to  the  term,  and  that  by  mistake  or  fraud  it  was 
ondtted.    There  is  no  evidence  in  the  present  case  that  the 
plaintiff  ever  intended,  or  led  the  defendants  to  believe, 
that  the  Board  intended  to  deprive  itself  of  the  power  to 
equalise  the  rates.     One  of  the  inducements  held  out  by 
their  general  manager  to  the  defendants  to  take  the  lease 
Vol.  XIV.— Part  IV.  2  M 
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1R97.        was  the  fact  that  at  that  time  the  rate  to  the  ordinary 

Nov.  36.  I  1  T 

»  »••  depositing  ground  was  less  than  to  the  North  End,  but 
SlrboMBoMS  ^^^^^  ^^  "^  promise,  express  or  implied,  that  the  difference 
i>nnn^&.  ^^^'^  Continue  during  the  whole  period  for  which  the  lease 
was  to  run.  If  there  was  such  a  promise  the  defendants 
may  even  have  the  right  to  claim  a  cancellation  of  the  lease, 
on  the  ground  that  it  did  not  correctly  embody  the  terms 
agreed  upon,  but  they  cannot  claim  to  have  the  full  benefit 
of  the  lease  and  at  the  same  time  enjoy  an  exemption  which 
is  inconsistent  with  the  terms  of  the  lease.  The  judgment 
of  the  Court  must  therefore  be  for  the  plaintiff  with 
costs. 

BuoHANAK,  J.9  and  Maasdobp,  J.,  concurred 

rPUintifTk  Attmvejs,  Fairbridob.  Abdkhh^  k  JjAimmri 
Li-'efendants'  Attorneys,  Scaklbm  fr  Stfret.  J 


Queen  vs.  Abel. 
lAquor  Licensing  Acts — Bottle  Store — Oeneral  Store — Lieenee. 

The  holder  of  a  ^^ bottle  licence**  cmthorising  him  to  sell  on 
"  Erf  No.  106,  Hopejieldy*  without  any  fwrther  restriction^ 
sold  a  bottle  of  wine  in  the  door  of  his  general  store  which 
was  about  ten  ya/rds  distant  from  the  bottle  store,  but  on 
Erf  No.  106,— 

Held,  that  he  could  not  be  convicted  of  selling  liquor  at  a  jAaee 
where  he  was  not  authorised  to  sell. 

1897.  Appeal  from  a  conviction  of  accused  (now  appellant)  by 

Nov^.  ^^  Acting  Assistant  Resident  Magistrate  of  Malmesbury,  for 
Qaeen  w.  Abd.  ^  contravention  of  the  Liquor  Licensing  Act,  No.  28  of  1883. 
Accused  was  charged  with  having  contravened  sect.  75  (rf 
Act  28  of  1883,  in  that  on  the  23rd  October,  1897,  at  Hope- 
field  district,  Malmesbury,  he  did  wrongfully  and  unlawfully 
sell  or  offer  or  expose  for  sale  intoxicating  liquor  at  his 
premises  used  as  a  general  store,  on  erf  No.  106,  Hopefield, 
it  being  a  place  where  he  was  not  authorised  by  his  licence 
to  sell  liquor.  The  accused  pleaded  "not  guilty."  The 
evidence  showed  that  on  the  6th  July,  1896,  accused  applied 
for  a  "  bottle  licence  "  on  erf  No.  106,  Hopefield.     Accom- 
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panying  the  application  was  a  plan  showing  the  building  in        imt. 
which  applicant  intended  to  use  his  bottle-store  licence.  _     — -   ^ , 

m    •  •  Q066II  w.  Abel* 

This  building  was  about  ten  yards  distant  from  a  building 
on  the  same  erf  No.  106  in  which  applicant  carried  on  a 
general  store  under  a  retail  general  dealer's  licence.  The 
Licensing  Court  granted  a  licence  ''to  Samuel  Abel,  of 
erf  No.  106,  Hopefield,  to  sell  on  the  said  premises  but 
not  elsewhere."  This  licence  was  renewed  on  April  10th, 
1897.  In  neither  case  was  the  bottle-licence  restricted  to 
the  particular  building  used  as  a  bottle-store. 

On  the  23rd  October,  1897,  the  chief  constable  of  Hope- 
field  sent  two  coloured  boys  as  **  traps  "  to  buy  liquor  from 
accused.  These  boys  stated  that  they  went  to  the  general 
store  of  accused  and  bought  the  wine  there,  and  it  was  sent 
for  by  accused  and  delivered  to  them  there.  Accused  and 
his  witnesses  swore  that  accused's  boy  was  sent  to  the  bottle- 
store  for  the  liquor  and  that  it  was  sold  to  the  ''  traps  "  and 
delivered  to  them  by  him  on  the  "  stoep  "  of  the  general 
store.  The  Magistrate  evidently  believed  the  witnesses  for 
the  Crown,  found  accused  guilty,  and  sentenced  him  to  pay 
a  fine  of  £7  10a.,  or  in  default  of  payment  to  seven  "days' 
imprisonment.    From  this  sentence  accused  appealed. 

Schreiner,  Q.(7.,  for  appellant  The  Magistrate  erred,  as 
no  ofience  at  all  was  committed.  Accused  was  licensed  to 
sell  on  erf  No.  106,  and  he  sold  the  liquor  on  that  erf,  so 
that  Act  28  of  1883,  s.  75,  was  not  infringed.  It  is  true  he 
did  not  sell  in  the  bottle-store,  but  the  Licensing  Court  did 
not  limit  the  licence  to  sales  in  the  bottle-store.  The  bottle- 
store  was  on  erf  No.  106, 

Shell,  for  Crown.  The  sale,, as  Magistrate  believed,  took 
place  in  the  general  store,  and  the  question  is  whether  that 
is  legal.  Accused  when  he  applied  for  the  licence  submitted 
a  plan  showing  the  intended  bottle-store  separate  from  the 
general  store,  and  the  licence  was  granted  in  terms  of  the 
application  and  plan  filed  therewith. 

[De  ViLLiERS,  C.J. :  The  licence  under  which  accused 
sold  refers  only  to  erf  No.  106,  and  not  to  the  plan  at  alL] 

That  licence  was  a  renewal  of  the  old  one  granted  on  the 
basis  of  the  plan  submitted. 

[De  Villiers,  C.J. :  Even  the  old  licence  does  not  limit 

2  M  2 
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Sehreiner,  Q.G.,  in  reply,  cited  Qtiem  ts.  Schmidt  (2  Jata, 
p.  97). 

Db  Villiebs,  C.J. :  The  accused  was  charged  with  a 
contravention  of  the  75th  sect  of  the  Liquor  Licensing  A<^ 
of  1883,  by  haying  sold  liqnor  at  a  place  where  he  was  not 
authorised  to  sell.  The  licence,  which  was  a  bottle-licence, 
authorised  him  to  sell  on  ^*  erf  No.  106,  Hopefield/'  and  the 
sale  took  place  in  the  door  of  his  general  dealer's  stora  His 
bottle-store  is  about  ten  yards  distant  from  his  general  store, 
and  at  the  time  of  applying  for  his  bottle-licence  he  sent  in 
a  plan  showing  that  the  two  stores  were  separate  and  apart 
from  each  other.  Unfortunately,  however,  the  licence  granted 
to  him  did  not  confine  his  right  of  selling  liquor  to  the 
bottle-store,  but  gave  him  a  general  authority  to  sell  on  the 
erf  on  whi*  h  the  general  store  also  stands.  If  the  licence 
had  been  an  ordinary  retail  liquor  licence  the  prohibition  of 
sect.  17  of  Act  25  of  1891,  against  selling  in  the  same  place 
in  which  a  general  dealer's  business  is  carried  on,  would  have 
applied.  But  there  is  no  similar  provision  in  regard  to 
bottle-Iicenees,  and  as  the  Licensing  Court  has  omitted  to 
restrict  the  applicant's  sales  to  his  bottle-store,  this  Court 
has  no  power  to  supply  the  omission.  He  has  sold  the 
liquor  on  erf  No.  106,  and  therefore  appellant  could  not  be 
convicted  of  the  offence  of  selling  liquor  at  a  place  where 
he  was  not  authorised  to  sell.  The  appeal  must  accordingly 
be  allowed. 

Buchanan,  J.,  and  Maasdobp,  J.,  concurred. 

Appeal  allowed  accordingly. 

[AppellAiit^  Attornef,  D.  Tesvajxt,  Jan.] 
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Van  deb  Byl  and  Haupt  vs.  Scholtz. 

Will — TJndvs  exeevtion — Acquiescence — Minors — 

Heirs  ab  intestato. 

The  Court  wUl  exercise  great  caution  in  declaring  nuU  and 
void,  by  reason  of  undue  execution^  a  tvill  which  has  been 
duly  registered  and  acted  upon,  but  will  not  refuse  relief 
to  the  heirs  ab  intestato  of  the  deceased  if  there  has  been 
no  acqudescence  on  their  part. 

The  fact  that  they  have  not  instituted  their  action  until  ten 
years  after  the  registration  of  the  will,  is  not  sufficient 
proof  of  such  acquiescence  if  they  were  minors  at  the 
time  of  such  registration,  and  instituted  proceedings 
within  a  reasonable  time  after  they  became  of  age. 

Action  brought   by  plaintifTs  against  defendant  for  an        \g9i. 
order  declaring  the  will  of  plaintiffs'  mother  to  be  null  and      ^^_^' 
voidy  on  the  ground  that  it  was  not  executed  in  a-cordance  Md^HMpt m. 
with  law,  and  making  the  defendant  account  for  the  vahie  ^' 

of  the  testatrix's  estate,  and  ordering  him  to  pay  over  the 
portion  to  which  plaintiffs  were  entitled  as  heirs  ab  intestato 
to  their  mother's  estate. 

Plaintiffs'  declaration  was  as  follows : — 

1.  The  plaintiffs  are  Johanna  Cornelia  flaupt  (married 
without  community  of  property  to  Andries  Christoffel  van 
der  Byl,  and  as>isted  by  him  in  so  far  as  need  be)  and 
Johnnnes  Jacobus  Haupt.  The  plaintiffs  reside  at  the  Paarl. 
The  defendant  is  Willem  Adolf  Sc-holtz,  J.  son,  residing  at 
the  Paarl,  and  he  is  sued  both  personally  and  in  his  capacity 
as  executor  under  the  will  of  his  late  wife,  Helena  Susauna 
Elizabeth  Scholtz,  formerly  Haupt  (bom  De  Villiers). 

2.  The  plaintifis  are  children  of  the  said  late  Helena 
Susanna  Elizabeth  Haupt  (bom  De  Villiers),  widow  of  the 
late  Carl  Albrecht  Haupt,  and  subsequently  married  to 
the  defendant,  and  hereinafter  called  the  testatrix;  there 
are  five  other  children  of  the  testatrix,  four  of  whom  are 
minors. 

3.  On  the  1st  Febniary,  1887,  the  testatrix  died  at  her 
frirm  called  Rhone,  situated  at  6 root  Drakenstem,  in  the 
district  of  the  Paarl. 
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Nov^w  4.  On  tbe  28th  January,  1887,  a  mutual  will,  purporting 

van"rt^Bvi  ^^  ^  executed  by  tlie  testatrix  and  defendant,  was  signed  at 
"schoJS'"'  *^®  ^^  ^^^^  Rhone,  and  the  witnesses  purport  to  be  one 
Charles  Hanpt  and  on^  H.  D.  Schwartz.  A  translation  of 
the  said  will  is  hereunto  annexe^l,  marked  "  A,"  from  which 
it  appears  that  tbe  said  will  purports  to  have  been  signed 
on  the  7th  January,  1887.  The  defendant  has  taken  out 
letters  of  administration  as  executor  under  the  said  will 

5.  The  said  H.  D.  Schwartz,  who  purports  to  be  a  witness 
to  the  testatrix's  k^ignatnre  to  the  said  will,  and  whose  full 
name  is  Hendrik  Daniel  Schwartz,  did  not  see  her  sign  the 
said  document,  nor  was  he  present  at  the  execution  of  the 
said  will,  and  the  said  will  is  therefore  null  and  void,  as  not 
having  been  executed  in  conformity  with  the  provisions  of 
Ordinance  15  of  1845. 

6.  Under  the  said  will  the  survivor  was  appointed  sole 
heir  of  all  the  estate  of  the  first  dying.  The  said  estate  of 
the  testatrix  was  at  the  date  of  her  death  of  considerable 
value,  and  the  chief  assets  therein  have  recently  been  sold 
for  about  £8000  or  £9000. 

7.  The  defendant  has  realised  the  said  estate,  and  had  in 
his  possession  the  whole  of  the  funds  thereof. 

Wherefore  the  plaintifis  claim :  (a)  That  the  said  will  of 
their  late  mother  (the  testatrix)  may  be  declared  null  and 
void,  as  not  having  been  executed  in  accordance  with  law, 
and  that  their  late  mother  has  died  intestate ;  (b)  that  the 
defendant  be  ordered  to  account  to  such  person  as  may  be 
appointed  executor  dative  in  the  testatrix's  estate  for  the 
value  of  the  estate,  and  to  pay  over  to  him  the  portion  to 
which  the  plaintiffs  are  entitled  as  heirs  ab  intestaio;  (e) 
alternative  relief;  (d)  costs  of  suit. 

And  for  an  alternative  claim  the  plaintifis  say : — 

8.  They  crave  leave  to  refer  to  the  matters  pleadtd  above 
in  paragraphs  1,  2,  3,  4, 6  and  7. 

9.  The  said  will  was  not  signed  freely  and  voluntarily  by 
the  testatrix,  and  at  a  time  when  she  was  in  full  and 
complete  possession  of  all  her  faculties,  but  she  was  unduly 
influenced  to  sign  the  same. 

10.  Prior  to  signing  the  said  will,  the  testatrix  dictated  to 
the  defendant  the  terms  of  the  will  which  she  desired  to 
make,  including  the  terms  that  the  defendant  should  receive 
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£500  from  the  testatrix's  estate,  and  should  live  upon  and      ^o^^i, 
work  the  farm,  the  farm  belonging  to  her  for  the  benefit    vanlwBTi 
and  support  of  the  children  of  testatrix,  and  that  thereafter  *"  y^^gj  "^ 
upon  the  majority  of  the  testatrix's  two  eldest  sons  the  said 
farm  should  become  their  property. 

11.  Thereafter,  at  the  instance  of  the  defendant,  the 
testatrix,  being  in  a  feeble  condition  of  body  and  mind, 
and  neither  fully  undei-standing  the  terms  of  the  document 
nor  acting  entirely  of  her  own  free  will,  but  being  persuaded 
and  influenced  unduly  thereto  by  one  Curl  Albrecht  Haupt 
and  the  defendant,  signed  the  will,  a  copy  of  which  is  here- 
unto annexed. 

Wherefore  the  plaintifis  claim :  (e)  That  the  said  will  be 
declared  null  and  void ;  (/)  that  the  testatrix  be  declared  to 
have  died  intestate;  (g)  that  the  defendant  be  ordered  to 
accouot  to  such  party  as  may  be  appointed  executor  dative 
for  the  portions  accruing  ah  irUestato  to  the  plaintifis ;  (h) 
alternative  relief;  (J)  costs  of  suit. 

The  defendant,  in  his  plea,  admitted  the  allegations  con- 
tained.in  the  first  four  paragraphs  of  the  declaration,  save 
that  he  said  (a)  he  resides  at  Somerset  West ;  (b)  the  farm 
Bhone  was  at  the  death  of  his  late  wife  registered  in  the 
name  of  her  former  husband,  Carl  Albrecht  Haupt;  {c) 
the  will  was  duly  executed  and  attested  as  it  purports  to  be 
on  the  7th  January,  1887. 

2.  He  denied  the  allegations  in  paragraph  5,  and  also  the 
allegation  that  the  estate  of  the  testatrix  was  at  the  date  of 
her  death  of  considerable  value,  inasmuch  as  there  were 
heavy  liabilities  then  resting  thereon,  which  the  defendant 
during  subsequent  years  paid  and  discharged. 

3.  He  denied  the  allegations  in  paragraphs  9, 10,  and  11 
of  the  declaration. 

The  replication  admitted  the  registration  in  the  name  of 
Carl  Albrecht  Haupt  and  joined  issue. 

Searle,  for  the  plaintiffs,  stated  that  the  alternative  claim 
had  now  been  withdrawn. 

The  evidence  showed  that  Mrs.  Van  der  Byl  (born  Haupt) 
was  bom  in  1872  and  was  married  in  1891 .  She  had  lived 
up  to  date  of  marriage  with  her  mother  on  the  farm  Rhone. 
Her  mother  died  on  1st  February,  1887,  and  the  will  in 
question  was  made  four  days  previously.    Witness's  father 
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>«»».        died  in  1885.     Plaintiff  J.  J.  Haupt  was  born  in  1874,  and 

Nov.  19,  *  ' 

v«n"d^  B 1  ^^  preparing  for  the  miDistry  at  the  Public  School, 
*"scioSSf'*'  Wellington.  Another  brother  of  plaintiff's  wa^  just  twenty - 
one  years  old,  and  there  were  several  mibors,  children  of 
Mr>\  Scholtz  (formerly  Haupt),  by  her  marriage  with  Hanpt. 
All  the  children  were  minors  when  the  will  was  executed  in 
1887.  The  fact  that  the  will  was  not  properly  executed  was 
only  discovered  by  Attorney  Van  E)k  on  the  14th  or  15lh 
April  1897,  and  it  was  found  out  by  mere  chance.  Plaintiffs 
did  not  know  that  the  law  required  two  witnesses  to  a  will, 
nor  did  they  know  the  manner  of  due  execution  of  the  same. 
No  legal  adviser  was  consulted  before  Mr.  Van  Eyk  was  seen 
by  Mr.  Van  der  Byl  on  the  question  whether  a  parent  could 
disinherit  children,  when  Mr.  Van  Evk  di.'-covered  that  the 
will  was  not  properly  executed. 

The  Court  found  that  the  ^ill  had  not  been  properly 
executed  in  accordance  with  Ordinance  15  of  1845. 

SearUy  Q.C.^  (vt  plaintiffs,  was  not  called  upon. 
SehreineTy  Q.C.  (with  him  McOregor),  for  defendant. 

De  Villiebs,  C.J. :  I  quite  agree  with  Mr.  Schreiner  as 
to  the  extreme  caution  which  the  Court  should  exercise  when 
asked  to  set  aside  a  will  which  has  been  duly  registered  with 
and  accepted  by  the  Master  of  the  Supreme  Court,  and  has 
been  acted  upon  by  those  concerned  in  its  provisions.  The 
necessity  for  such  caution  becomes  still  more  obvious  when, 
as  in  the  present  case,  a  period  of  ten  years  has  elapsed  since 
the  death  of  the  testator^  On  the  other  hand  it  is  impossible 
to  lay  down  any  rule  as  to  what  lapse  of  time  should  foreclose 
the  heirs  from  objecting  to  the  validity  of  a  will.  The  lapse 
of  ten  years  could  afford  strong  proof  of  acquiescence  on 
their  part,  but  it  is  not  conclusive  where  a  reasonable  and 
satisfiictory  explanation  of  their  silence  is  forthcoming.  The 
explanation  given  by  the  p]ainti£&  in  the  present  case  is  that 
they  were  minors  at  the  time  of  the  death  of  their  mother, 
that  after  their  mother's  death  they  continued  to  live  with 
their  stepfather,  the  present  defendant,  that  they  were  wholly 
i<2;norant  of  the  law  as  to  the  proper  execution  of  wills,  and 
that  within  a  reasonable  time  after  they  became  of  age  and 
were   infoimed  of  their  rights  they  instituted    the  present 
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act'oiu  The  explanation  is  satisfactory  so  far  as  it  goes,  but  ^^i^ 
it  should  not,  under  the  ciicumstancep,  dispense  with  the  vanlwByi 
clearest  proof  as  to  the  undue  execution  of  the  will.  If,  for  •"g^'JJgj'"*' 
instance,  the  witnesses  to  the  will  were  now  dead,  it  would 
be  difficult  to  induce  the  Court  to  accept  the  statement  of 
other  persons  who  were  present  at  the  signing  of  the  docu- 
ment, that  a  will  which  had  been  acted  upon  for  so  many 
years  had  been  unduly  executed.  In  fact  both  the  witnesses 
to  the  will  in  question  are  still  alive  and  gave  their  evidence. 
One  of  them  swears  positively  that  the  signature  of  the 
testatrix  was  neither  made  nor  acknowledged  in  his  presence, 
and  that  he  did  not  attest  the  will  in  the  presence  of  the 
testatrix.  He  gave  a  clear  accoimt  of  all  the  circumstances 
under  which  the  document  was  executed,  and  was  not  in  the 
least  shaken  in  cross-examination.  The  other  witness  to  the 
will,  Charles  Haupt,  spoke  doubtfully  as  to  what  took  place, 
and  was  not  prepared  to  deny  the  statement  that  Schwartz 
signed  the  document  in  a  different  room  from  that  in  which 
Mrs.  Scholtz  was  lying.  Seeing  that  Charles  Haupt  has 
made  two  contradicting  affidavits  as  to  the  manner  in  which 
the  document  was  execute,  I  prefer  to  dismiss  his  evidence 
from  consideration  altogether.  The  defendant  himself  is 
positive  that  all  the  requisite  solemnities  were  observed. 
His  wife,  he  says,  was  anxious  to  leave  him  all  her  property 
on  condition  that  he  should  look  after  her  children,  and  he 
had  in  consequence  asked  Mr.  Isaac  Marais  of  the  Paarl  to 
prepare  the  will.  It  would  have  been  more  prudent  if  he 
had  also  asked  a  lawyer  to  be  present  at  the  execution  of  the 
will.  His  wife  was  very  ill,  she  was  about  to  appoint  him  as 
her  sole  heir  to  the  exclusion  of  her  children  by  a  former 
husband,  and  the  least  he  could  have  done  was  to  see  that 
she  was  properly  assisted  and  advised  in  the  execution  of  her 
will.  The  eldest  child,  Mrs.  Van  der  Byl,  who  is  one  of  the 
plaintiffs,  swears  that  Schwartz  was  not  present  at  the  execu- 
tion of  the  will,  and  she  is  supported  by  her  two  brothers. 
One  of  them  speaks  with  some  animus  against  his  stepfather, 
who,  he  says,  had  made  him  work  "  like  a  nigger,''  but  the 
evidence  does  not  support  him.  The  young  man  says  he  is 
a  theological  student,  and  I  trust  when  he  comes  to  have  a 
congregation  of  his  own,  he  will  teach  them  the  dignity  of 
labour  rather  than  degrade  labour  by  speaking  as  if  it  were 
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^iw7^  only  fit  for  a  nigger.  On  the  whole,  I  have  come  to  the 
vanler  Byi  ^'^^^'^Jon  that  the  Will  was  not  duly  executed,  and  judgment 
and^pt M.  must  be  given  accordingly  with  costs  out  of  the  estate. 

Buchanan,  J.,  and  Maasdobp,  J.,  concurred. 

Judgment  accordingly  for  plaintiffs,  with  costs  out  of  the 
estate. 

tPUintitft'  Attorneys,  Vaw  Zkx  k  Ruissiirifi.     "| 
DefeDdants'  Attorne}8,  Wauleb  a  JAOOBSOHif.  J 


Thompson  vs.  Brown. 

Bfifamation — Slander — Injuria  yerbalis — "  Outsider  " — 

Words  not  Befamatory, 

T.,  the  owner  of  a  bar,  called  B.,  who  was  in  the  bar,  an 
''outsider**  in  the  presence  of  others  frequenting  the 
bar.  Held,  in  a  suit  for  damages  for  slander,  that 
the  word  was  not  actionahle. 

1897.  Appeal  from  a  judgment  of  the  Assistant  Resident  Magis- 

— *       trate  of  Cape  Town  on  an  action  in  which  plaintiff  (now 
BrowiDL  ^*  respondent)  sued  defendant  (now  appellant)  for  £20  damages 
for  slander. 

The  plaintiff  in  his  summons  alleged  that  defendant  had, 
in  the  bar  of  the  Victoria  Hotel,  of  which  he  was  owner,  used 
tlie  following  words  about  plaintiff  in  the  presence  and 
hearing  of  one  Bosa  Soroeryille:  ''Brown  is  a  damned 
thief.    I  won't  have  him  in  my  house.    He  owes  me  £40." 

The  plaintiff  also  alleged  that  subsequently  on  the 
4th  October,  when  he  came  into  defendant's  bar  in  the 
morning,  defendant  said  to  plaintiff  in  the  presence  of  four 
or  five  people,  **  I  won't  have  that  man  here ;  he  is  a  tbief 
and  an  outsider."  Speaking  to  plaintiff  he  said,  *'  I  don't 
want  your  custom,  I  don't  want  an  outsider  here." 

There  was  great  conflict  of  testimony,  some  witnesses 
deposing  to  the  words  "  thief  "  and  "  outsider  "  being  used, 
some  only  to  ''  outsider,"  and  others  to  neither  having  been 
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used.    Those  persons  who  heard  the  word  "  outsider  "  used       ^f^ 
stated  that  they  understood  it  to  mean  that  plaintiff  was  not   x^o,^Z^^ 
respectable  and  not  fit  to  come  into  the  house.     Defendant       Brown, 
pleaded  the  general  issue.     The  Magistrate  found  that  the 
word  "  outsider  "  only  had  been  used  by  defendant  towards 
plaintiff,  and  that  as  there  was  no  plea  of  justification,  and 
as  the  word  "  outsider  "  used  under  the  circumstances  would 
throw  contempt  and  ridicule  on  plaintiff,  who  was  behaving 
quietly,  he  held  that  the  word  was  a<'tionable,  and  awarded 
plaintiff  £5  damages  and    costs.      From    this  judgment 
defendant  appealed. 

Graham,  for  appellant.  The  word  "outsider"  is  not 
defamatory,  and  does  not  even  become  so  by  use  under  the 
circumstances  of  this  case. 

[De  Villiers,  C.  J. :  Does  it  mean  uitlander  ?] 

I  should  say  not,  otherwise  we  should  have  many  such 
slander  cases  nowadays. 

Buchanan,  for  respondent.  The  Magistrate  correctly  found 
that  the  word  ''  outsider,"  used  in  the  circumstances  of  this 
case,  is  a  word  of  contempt  and  ridicule,  and  so  defamatory 
and  importing  injuria.  The  word  is  a  relative  one,  gathering 
its  meaning  from  the  context  and  circumstances  in  which  it 
is  used.  The  Imperial  Dictionary  defines  it  to  mean,  irder 
alia,  '*  a  person  who  is  not  in  a  set  in  society."  Here  it  was 
used  to  mean  that  respondent  was  not  fit  to  be  in  appellant's 
bar,  and  therefore  a  person  of  no  character.  It  was  so 
understood  by  the  persons  in  the  bar.  The  gist  of  the 
injuria,  which  is  a  very  wide  term,  is  the  animus  injuriandi, 
and  that  was  present.  The  test  whether  words  are  defama- 
tory is  to  look  first  at  plain  meaning  of  words,  and  then  at 
the  context,  circumstances,  and  tone  of  utterance.  Bnidd 
vs.  de  Vo8  (9  Juta,  p.  491).  Injuria  is  a  very  wide  term. 
Voet  (47.  10  8.  etc.).  Cape  law  of  slander  is  different  to 
English  law.  Bennett  vs.  Morris  (10  Juta,  p.  223).  For 
definition  of  injuria  verhdis  see  judgment  of  Clobte,  J.,  in 
Hare  vs.  White  (1  Eoscoe,  p.  246).  In  cases  of  words  of 
doubtful  meaning  being  used,  that  signification  in  which 
hearers  of  reasonable  sense  understood  them  must  be  taken. 
Folkard  on  Libel  and  Slander  (Libr.  Edit.,  pp.  69  and  87-9, 
and  p.  91). 
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jw»-  De  Villiebs,  C.J.:    The   Magistrate  appears  to  liave 

found  that  the  word  ''thief"  was  not  used,  and  to  have 

BrowiL  relied  on  the  fhCt  that  the  respondent  was  called  an  . 
•'ontsider."  Now  the  word  "outsider**  does  not  seem  to 
me  capable  of  any  defamatory  meaning  under  the  circum- 
stances. The  man  was  called  an  "  outsider  '*  by  the  keeper 
of  the  canteen,  and  the  only  meaning  that  can  be  drawn 
from  the  woid  U  that  in  the  opinion  of  the  canteen  keeper 
tlie  man  should  not  have  been  amongst  those  frequenting 
the  bar.  I  am  of  opinion  that  the  word  was,  in  those  ^ 
circumstances^  rather  a  word  of  commendation  than  other- 
wise. The  real  text  is  whether  the  word  injured  the 
respondent  amongst  the  topers  frequenting  the  bar,  and  in 
my  opinion  it  could  not  have  done  so.  The  Magistrate 
should  have  dismissed  the  case,  and  the  appeal  will  ac- 
cordingly be  allowed  with  costs. 

BucHAKAK,  J.,  and  Maasdorp,  J.,  concurred. 

Appeal  allowed  with  costs. 

[Appell»nt*«  Attorney,  D.  Temh amt,  Jan.l 
Uaspondent's  Attorney,  ▲.  P.  Kzukjlly.  J 


UONDEBOSGH  MUNICIPAL  COUNCIL  V8.  CaPB  ToWK 

Districts  Waterworks  Company,  Limited. 

Contract — Construction — Stipulation — Municipal  Area — 

Extension. 

By  a  contract  entered  into  between  the  B.  Municipal  Council 
and  the  D.  Waterworks  Company  the  latter  undertook  to 
lay  down  pipes  for  the  efficient  supply  of  water  in  all 
thoroughfares  and  streets  at  its  own  cost  upon  receiving 
a  guarantee  from  the  owners  of  property  within  the 
Municipality  for  whose  sake  such  pipes  might  be  laid 
down  that  they  would  take  suffi,eient  water  to  yield  a 
certain  return  of  interest. 

Held,  in  the  absence  of  any  provision  in  the  contract  to  meet 
the  case  of  an  extension  of  the  area  of  the  Municipality, 
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that  only  the  owners  of  property  which  was  within  the 
Municipality  at  the  time  of  the  contract  could  take  the 
henejvt  of  the  stipulation  made  on  their  hehalf  hy  the 
Cov/ncil. 

Action  by  the  Eondebosch  MuDicipal  Council  against  the        "J^- 
Cape  Town  District  Waterworks  Company,  Limited,  for  the    no,;^;^^,^^, 
specific  performance  of  a  contract  entered  into  by  the  parties,  coiiS8*M*^pe 
or  for  £10,000  damages  for  breach  thereof.  ^w3J£!5SJta' 

The  plaintifTs  declaration  was  as  follows :  uSKS!* 

1.  The  plaintiff  is  the  Bondebosch  Municipal ity,  a  body 
duly  incorporated  under  the  provisions  of  Act  45  of  1882 ; 
the  defendant  company  is  a  joint-stock  company,  carrying 
on  business  in  this  Colony,  and  duly  registered  with  limited 
liability  according  to  law. 

2.  On  the  6th  March,  1890,  an  agreement  was  entered 
into  between  the  plaintiff  Council  and  tlie  defendant  com- 
pany, iu  terms  of  which  the  plaintiff  Council  granted  to  the 
defendant  company  for  a  term  of  twenty  year'*,  reckoned 
from  the  Ist  January,  1889,  the  riglit  to  lay  p  pes  au<l  con- 
struct works  for  the  supply  of  water  witliin  the  Municipality 
of  Eondebosch,  and  specially  the  right  to  lay  down  and  fix 
pipes,  hydrants,  and  other  appliances  for  such  supply  in  or 
across  any  of  the  public  streets  or  Municipal  lands  within 
the  Municipality  of  Boudeboscb. 

3.  In  terms  of  the  said  agreement,  and  in  consideration 
of  the  privileges  granted  to  it  by  the  plaintiff  Council,  the 
defendant  company  undertook  to  supply  such  quantity  of 
pure  water,  not  exceeding  300,000  gallons  per  .diem,  as  the 
said  Council  and  the  inhabitants  of  the  Municipality  entitled 
thereto  might  require,  at  a  certain  price  per  hundred  gallons, 
to  be  paid  by  each  person  or  body  to  whom  water  was 
supplied. 

4.  The  defendant  company  further  undertook  as  aforesaid 
to  erect,  at  the  cost  of  the  company,  hydrants  for  the 
purpose  of  extinguishing  fires  at  such  spots  within  the 
Municipality  as  the  Council  should  from  time  to  time 
indicate,  provided  that  such  spots  were  within  sixty  feet 
of  any  main  of  the  company,  and  to  supply  water  for 
Municipal  purposes  at  such  hydrants. 

5.  It  was  specially  provided  by  the  said  agreement  that 
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1897.        the  defendant  company  should  be  bound  to  lay  down  main 

—        or  other  pipes  (exclusive  of  private  water-leadings)  neces- 

Monidpfti     sary  for  the  efficient  supply  of  water  in  all  thoroughfares 

GonnoU  vt.  Cape        f  .  ,      i  •    - 

Town  Districts  and  strects  at  its  own  costs  and  charges  upon  receiving  a 

Wfttorworks  •••i       ir      -    • 

comp^,  guarantee  from  the  owners  of  property  withm  the  Munici- 
pality, for  whose  sake  such  main  or  other  pipes  might  be 
laid  down,  that  they  would  take  a  supply  of  water  for  a 
term  of  three  years  sufficient  to  yield  a  return  equal  to 
15  per  cent,  per  annum  on  the  amount  expended  on  the 
main  or  other  pipes  specially  laid  down  for  the  supply  of 
water  to  such  proprietors.  It  is  not  necessary  for  the 
purposes  of  this  action  to  set  forth  the  further  terms  of  the 
agreement. 

6.  It  is  greatly  to  the  convenience  and  advantage  of  the 
plaintiff  Comicil  that  the  provisions  of  the  said  agreement, 
which  are  set  forth  in  the  preceding  paragraph  hereof, 
should  be  observed,  and  that  mains  should  be  laid  down 
and  water  supplied  by  the  defendant  company  in  as  many 
streets  and  thoroughfares  within  the  Municipality  as 
possible. 

7.  A  certain  street  or  thoroughfare  called  Sandown-road 
duly  exists  within  the  Municipality,  and  no  main  or  other 
pipe  has  been  laid  do^n  along  the  said  thoroughfare  east  of 
the  Black  River. 

8.  The  owners  of  property  bordering  on  the  said  thorough- 
fare, and  for  whose  sake  a  main  or  other  pipe  along  the  said 
road  for  the  supply  of  water  would  exist  if  laid  down,  have 
requested  the  defendant  company  to  lay  down  such  a  pipe, 
and  have  duly  guaranteed  to  the  defendant  company  that 
they  will  take  a  supply  of  water  for  a  term  of  three  years 
sufficient  to  yield  a  return  of  15  per  cent,  per  annum  on  the 
amount  which  the  company  would  have  to  expend  in  laying 
down  such  main  or  other  pipe  along  the  said  thoroughfare. 

9.  Notwithstanding  the  premises,  the  defendant  company 
declined  and  refused  to  lay  any  main  or  other  pipe  aJong 
the  said  road.  Thereupon  the  said  owners  of  property  called 
upon  the  plaintiff  Council  to  enforce  the  terms  of  the  afore- 
said agreement  as  against  the  defendant  company.  The 
plaintiff  Council  thereafter  conveyed  to  the  defendant  com- 
pany the  fact  that  a  guarantee  aforesaid  had  been  duly  given, 
and  called  upon  the  said  company  to  lay  down  a  main  or 
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pipe  along  the  said  thoroughfare  as  aforesaid;   but  the       jWJ^^ 
defendant  company  refuses  so  to  do,  and  does  not  admit  the    k^^^^^jj 
right  of  the  plaintiff  Council  to  demand  that  such  main  or  counoif^'cLpe 
pipe  shall  be  laid  down.  ^wSJn^ta* 

The  plaintiff  Council  claims:  (a)  An  order  compelling  ^?{SJ[* 
the  defendant  company  to  lay  down  a  main  or  other  pipe 
along  the  said  Sandown-road  east  of  the  Black  River,  for 
the  supply  of  water  to  the  owners  of  property  along  the  said 
road  entitled  thereto,  and  to  supply  water  in  terms  of  the 
said  contract  to  snch  owners ;  or  (b)  payment  of  the  sum  of 
£10,000  as  damages;  (c)  alternate  relief;  (d)  costs  of  suit. 

The  defendant  company  pleaded  as  follows : 

1.  The  defendant  admits  paragraph  1  of  the  de<-lardtion. 

2.  With  regard  to  paragraphs  2,  3,  4,  and  5  of  the 
declaration,  the  defendant  annexes  hereto  a  true  copy  of 
the  agreement  of  date  the  6th  day  of  March,  1890,  referred 
to  in  the  said  paragraphs,  and  craves  that  it  may  be  read 
as  though  here  set  forth,  and  the  defendant  says  tliiit  it  is 
bound  by  the  said  at>reement,  but  does  not  admit  the  said 
paragraphs  save  in  so  far  as  they  are  in  accordance  with  the 
terms  of  the  said  agreement. 

3.  With  regard  to  paragraph  6,  the  defendant  submits 
that  the  allegations  therein  contained  are  iiTelevant  and 
inconsequential  in  this  action,  and  the  defendant  does  not 
admit  that  it  is  under  any  duty  to  lay  main  or  other  pipes 
at  the  request  of  the  plaintiff  other  than  such  duty  as  is 
imposed  by  a  true  construction  of  the  terms  of  the  above 
agreement. 

4  On  the  6th  day  of  March,  1890,  there  did  exist,  and 
there  still  exists,  within  the  limits  of  the  Municipality  of 
Bondebosch,  as  the  said  Municipality  at  that  date  lawfully 
extended,  a  certain  road  or  thoroughfare  called  Sandown- 
road,  and  along  the  said  road  the  defendant  laid  and  has 
maintiiined  a  main  pipe  for  the  supply  of  water. 

5.  The  road  beyond  or  lying  east  of  the  Black  Eiver, 
and  joining  or  continuing  the  aforesaid  road,  and  also  called 
the  Sandown-road,  did  on  the  6th  day  of  March,  1890,  lie 
outside  of  the  limits  of  the  said  Municipality,  and  was  not 
included  therein  until  or  about  the  17th  day  of  April,  1896, 
and  was  not  one  of  the  thoroughfares  or  streets  contemplated 
by  tlie  terms  of  the  said  agreement. 
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i8»T.  6.  The  said  road  lying  east  of  the  Black  River  is  more- 

BoDdebofloh    ^^®'  ^  ^*  °^^  ^^^^  formed  or  constructed   or  lawfully 

coiJSi  w'oipe  *^®^  ^^®^  '^y  ^^^  plaintiff  as  a  public  street  or  thoroughfare. 

^wTttf^riu       ^*  ^^®  council  and   the  inhabitants  entitled  to  water 

^^J2JJ2*     tmder  the  said  agreement  did  not,  under  clause  2  of  the  said 

agreement  and  within  the  period  of  eighteen  months  therein 

stipulated,  require  the  defendant  company  to  supply  any 

water  by  any  main,  or  extended  main,  or  otherwise,  for  the 

use  of  any  person  or  persons  residing  along  the  said  road 

lying  east  of  the  Black  River,  nor  was  the  plaintiff  entitled 

to  any  further  period  of  time  after  the  expiration  of  ihe  said 

period  of  eighteen  months  for  the  purpose  of  making  any 

such  requisition  on  the  defendant. 

8.  Certain  inhabitants  owning  land  along  the  said  road 
]ying  east  of  the  Black  Biver,  and  since  the  17th  day  of 
April,  1896,  included  within  the  said  Municipality,  were  for 
some  time  in  negotiations  with  the  defendant  with  a  view  to 
obtaining  an  extension  of  the  defendant  s  main  pipe  along 
the  said  road,  but  no  agreement  was  completed  nor  any 

'guarantee  accepted  whereby  the  defendant  was  or  is  bound 
to  the  said  inhabitants  so  to  extend  the  said  main  pipe. 

9.  The  defendant  admits  that  it  has  refused,  and  submits 
that  it  is  justified  by  reasouiof  the  premises  in  refusing:,  to 
comply  with  the  plaintiff's  claim  that  it  is  bound  by  the 
agreement  of  the  6th  March,  1890,  to  extend  its  main  pipe 
along  the  said  road  lying  east  of  the  Black  River,  whether 
it  is  or  is  not  willing  to  do  so. 

10.  Save  as  aforesaid  the  defendant  denies  the  allega* 
tions  in  paragraphs  7,  8,  and  9. 

11.  The  defendant  specially  denies  that  the  plaintiff  is 
entitled  under  the  said  agreement  of  the  6th  Marcli,  1890, 
to  obtain  from  tliis  honourable  Court  such  an  order  as  is 
prayed  for,  or,  in  the  alternative,  the  payment  of  damages 
laid  at  £10,000,  and  craves  leave  to  refer  to  clause  10  of  the 
said  agreement,  by  which  the  plaintiff's  remedy,  if  any,  is 
provided. 

Wherefore  the  defendant  prays  that  the  plaintiff's  claim 
may  be  dismissed,  with  costs. 

Plaintiff  Council  in  its  replication  admitted  that  on  the 
6th  March,  1890,  the  Sandown  Road  did  lie  outside  the 
limits  of  the  Municipality  of  Rondebosoh,  but  said  that  in 
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April,  1896,  the  boundaries  of  the  RondeboBch  and  Glare-      ^* 
mont  Mnnicipalities  were  readjusted,  and  the  said  road,    «,jrr^w, 
which  prior  to  that  date  fell  within  the  Municipality  ^f  coaMff*SlP&Di 
Claremont  was  thereafter  included  in  the  Municipality  of  '^w\^!!^F 
Bondebosch,  and  denied  that  the  defendants  had  suffered    ^  ^SidO^' 
any  prejudice  by  the  above-mentioned  &ct,  inasmuch  as 
there  existed  in  April,  1896,  and  still  existed  between  the 
Claremont  Municipality  and  the  defendant  company  an 
agreement  similar  to  that  annexed  to  the  plea. 

Defendant  company  in  its  rejoinder  admitted  the  agree- 
ment with  the  Claremont  Municipab'ty,  but  said  it  was 
irreleyant  to  the  matter  in  dispute. 

The  contract  was  entered  into  on  March  6th,  1890,  between 
the  Bondebosoh  Municipality  and  the  defendants.  After 
setting  out  that  the  Coimcil  grants  to  defendant  permission 
to  supply  water  within  the  limits  of  the  Municipality  for  a 
term  of  twenty  years  from  January  Ist,  1889,  and  subject  to 
an  option  of  renewal  by  the  company  for  another  twenty 
years,  the  company  undertook  to  supply  not  more  thajn 
300,000  gallons  of  water  per  diem,  as  the  Council  and 
inhabitants  entitled  thereto  might  require.  The  contract 
then  fixed  the  price  to  be  charged  per  100  gallons,  and  gave 
the  company  the  right  to  open  up  the  streets  to  lay  the 
pipes,  etc.,  and  also  provided  for  the  placing  of  hydrants  in 
the  streets. 

The  sixth  clause  of  the  contract  provided  that:  ^^The 
company  shall  be  bound  to  lay  down  and  keep  in  thorough 
repair,  at  its  own  costs  and  charges,  all  mains  in  the  main 
road  within  the  said  Municipality,  and  it  shall  also  be  bound 
and  obliged  to  lay  down  main  and  other  pipes  exclusive  of 
private  water-leadings  necessary  for  the  efficient  supply  of 
water  in  all  thoroughfares  and  streets  at  its  own  cost  and 
charges^  upon  receiving  a  guarantee  from  the  owners  of 
property  within  the  said  Mv/nidpality  for  the  sake  of  whom 
such  main  or  other  pipes  are  laid  down,  that  they  will  take  a 
supply  of  water  for  a  term  of  three  years  sufficient  to  yield 
a  return  equal  to  fifteen  per  cent,  per  annum  on  the  amount 
expended  on  the  main  or  other  pipes  specially  laid  down. . .  .*' 

When  the  contract  was  entered  into  the  portion  of  the 
Municipality  now  sought  to  be  supplied  with  water  was  not 
included  within  the  limits  of  the  Bondebosoh  Municipality, 
Vol.  XIV.— Pabt  IV.  2  N 


496 

J897.  but  was  part  of  the  Claremont  Municipalityy  from  which  it 
-  TT"  ..  had  since  been  cut  off  and  added  to  the  former  Municipality. 
MonidMi     The  defendant  company  took  up  the  position  that  it  had  not 

Council  w.  C*pe  f        ,  .  .1  1  11 

ToMjJ^irtrirtB  contracted  to  supply  this  part  with  water,  but  only  those 
^^jjg^»  portions  of  the  Municipality  as  it  existed  at  the  time  of  the 
agreement.  It  would  entail  great  expense  to  supply  the 
water  down  the  lower  portion  of  Sandown  Boad,  which 
would  not  be  recouped  by  the  rates  payable  by  the  inhabi- 
tants living  there. 

Graham  (with  him  Buchanan\  for  plaintiffs :  The  eyidence 
shows  that  a  guarantee,  as  required  by  the  contract,  was 
entered  into  by  the  inhabitants  who  wanted  the  water ;  but 
this  was  refused  by  defendants.  The  contract  was  entered 
into  between  plaintiffs  and  defendants,  and  so  plaintiffs  are 
the  proper  parties  to  sue.  The  coiftract  was  to  continue  for 
twenty  years  certain  and  twenty  more  at  option  of  defendants, 
and  so  it  must  have  been  contemplated  that  the  Municipality 
would  expand. 

[De  Villiebs,  C.J. :  By  Tradesmen' b  Benefit  Soeiefy  vs. 
Du  Preez  (5  Juta,  p.  269),  a  third  person,  for  whose  benefit 
a  contract  was  made,  was  held  able  to  adopt  the  contract 
and  to  sue  upon  it.  Should  not  the  inhabitants  here 
sue?] 

That  case  does  not  say  the  party  to  the  contract  cannot 
sue  also.  If  Court  holds  that  inhabitants  should  sue,  I  now 
apply  that  they  be  joined  as  co-plaintifis. 

[Db  ViLLiERS,  C.J.:  When  contract  entered  into,  this 
land  was  not  portion  of  Bondebosch,  and  so  parties  to  con- 
tract did  not  have  it  in  contemplation.] 

The  contract  was  for  forty  years,  and  parties  must  have 
looked  to  expansion  of  the  Municipality. 

Sehreiner^  Q.C.  (with  him  Close),  for  defendants,  not  called 
upon. 

De  Yiluers,  C.J. :  It  is  not  necessary  to  hear  Mr. 
Schreiner.  There  is  no  provision  in  the  contract  to  me^ 
the  case  of  an  extension  of  the  area  of  the  Municipality.  It 
is  clear  from  the  preamble  that  what  was  contemplated  at 
the  date  of  the  contract  was  the  supply  of  water  within  a 
limited  area.  Knowing  what  the  limits  of  the  Municipality 
were,  the  Company  could  make  its  arrangements  for  the  supply 
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of  water  within  a  certain  area.  Those  limits  could  be  extended        i»'- 

Deo.  a. 

by  arrangement  between  the  Government  and  the  Council,    jjj>,;5;jog<^ 
without  the  company  having  any  voice  in  the  arrangement.  cottndSwf&pe 
In  fact,  the  area  has  been  so  enlarged,  and  the  present  action  ^waterwSu 
is  brought  by  the  Council  on  behalf  of  persons  owning  land     ^™' 
which  was  not  within  the  original  area.    They  cannot,  in 
my  opinion,  take  the  benefit  of  the  stipulation.    It  is  said 
that  a  similar  stipulation  was  made  on  behalf  of  those 
owners    by  the  Municipal    Council  of  Claremont,  within 
whose  jurisdiction  the  land  formerly  was,  but  the  plaintiffs 
cannot  take  the  benefit  of  that  stipulation.    It  might  have 
been  different  if  the  owners  of  the  land  had  been  the  plain- 
tiffs, but  as  the  case  stands,  there  must  be  absolution  from 
the  instance  with  costs. 

Buchanan,  J.,  and  Maasdobp,  J.,  concurred. 

Absolution  from  the  instance  with  costs  was  accordingly 
granted. 

[Plaintifb'  Attorneys,  J.  8t  H.  Beid  &  Nephew.  "j 

Defendants'  Attorneys,  Faibbridoe,  Ardebne,  &  Lawton.  J 


Murray  a^d  Others  vs.  Resident  Magistrate  op 

Cape  Town  and  Others. 

Begistermg  Officer — Magistrate — Voters^  List — Election  Law 

Amendment  Acts^Act  14  of  1874. 

A  person  whose  name  is  omitted  from  the  provisional  list  posted 
in  terms  of  the  19>th  and  19<A  sections  of  Act  14  of  1874, 
and  who  has  not  lodged  a  written  claim  with  the 
registering  officer  in  terms  of  the  20th  a/nd  22nd  sections 
of  the  Act,  has  no  locus  standi  to  have  his  claim  to  he 
registered  as  a  voter  adjudicated  upon  hy  the  Magistrate 
v/nder  the  24ith  section^  although  he  may  have  originally 
sent  in  his  claims  in  terms  of  the  5th  and  6th  sections  of 
the  Act. 

It  is  the  duty  of  the  registering  officer  to  include  such  original 
claims  among  the  '^original  writings^*  delivered  hy  him 
to  the  Magistrate  in  terms  of  the  24th  section  of  the  Act, 

Hnrrsy  and 

This  was  an  application  on  a  notice  (a)  requiring  the      RSSdent 
respondents  A.  J.  McGregor,  lately  Registering  OflBcer,  and  o^^l^^ 

2  N  2  others. 


lft9Y. 
Decs. 
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INT-  Howel  Jonep,  BegisteriDg  Officer  for  the  Electoral  Diraion 
—  of  Cape  Town,  to  show  cause  why  they  should  not  be  ordered, 
^»^-  in  pursuance  of  section  24  of  Act  14  of  1874,  to  deliyer  to  the 
c?**TSim  Md  R^ident  Magistrate  of  Cape  Town  the  original  claims  con- 
oomb.  tained  in  the  schedules  signed  by  the  applicants  and  received 
by  them,  the  respondents,  from  the  Town  Council  of  Cape 
Town,  and  the  further  claim  lodged  with  them  on  behalf  of 
the  applicant,  Murray,  as  part  of  the  original  writirrgs 
referred  to  in  the  said  section;  and  (l)  requiring  the 
respondent  William  Martin  Fleischer,  Besident  Magis- 
trate of  Cape  Town,  to  show  cause  why  he  should  not  be 
ordered  to  consider  and  adjudicate  upon  the  claims  of  the 
applicants  and  such  other  persons  as  may  appear  in  support 
of  their  claims  contained  in  the  original  schedules,  but 
rejected  by  the  Registering  0£Scer ;  or  (o),  in  the  alternative, 
requiring  all  three  respondents  to  show  cause  why  the  names  of 
the  applicants  should  not  be  placed  upon  the  list  of  yoteis 
for  the  Electoral  District  of  Cape  Town,  or  such  other  order 
made  as  to  the  Court  might  seem  proper.  The  affidavit  of 
Cornelius  Murray,  one  of  the  applicants,  set  forth  that  he 
resided  in  District  No.  4,  Cape  Town,  where  he  occupied  a 
room  of  more  than  £75  in  yalue,  that  his  name  appeared  on 
the  registers  of  voters  for  Cape  Town  of  the  years  1887, 
1893,  and  1895,  that  he  had  not  since  altered  his  status  or 
qualification,  that  in  May,  1897,  he  put  his  mark  to  a 
schedule  provided  for  a  claim  to  be  registered  as  a  voter  for 
the  Electoral  Division  of  Gape  Town,  and  that  he  believed 
that  this  schedule  was  duly  forwarded  to  the  Municipal 
collector,  that  he  was  informed  by  the  respondent  Howel 
Jones  that  his  name  did  not  appear  in  the  preliminary  list, 
and  that  the  said  Howel  Jones  declined  to  register  him, 
contending  that  he  had  not  the  proper  qualification,  that  he 
then  put  his  mark  to  another  schedule,  claiming  to  be 
registered,  and  authorising  the  secretary  of  the  South 
African  Political  Association  to  appear  as  his  agent  in 
support  of  his  claim,  which  mark  was  duly  witnessed,  that 
as  his  name  was  not  inserted  in  the  provisional  list  he 
attended  at  the  Court  held  by  the  Besident  Magistrate  on 
the  24th  November,  1897,  that  the  Magistrate  declined  to 
eutertain  his  application,  saying  that  he  had  no  written 
claim  befoi*e  him,  that  the  two  claims  in  writing  were  called 
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for  but  not  produced  by  the  Registering  Officer,  and  that      ^"^ 
deponent  was  desirous  of  having  his  name  placed  upon  the    ii^,^,^^ 
list  of  voters  and  was  prepared  to  prove  his  quali6cation  to     ^aSSSent 
the  satisfaction  of   the   Magistrate  or    any  other  officer  oJ^^j^nMd 
nominated  by  the  Court.  otiiaw. 

The  affidavit  of  Jesse  G.  Ghevers,  one  of  the  applicants, 
set  forth  that  he  was  qualified  to  be  registered  as  a  voter 
for  Cape  Town,  but  that  his  name  had  been  omitted  from 
the  Voters'  List,  that  he  bad  filled  in  a  schedule  and  handed 
it  to  the  Municipal  Collector,  that  he  had  appeared  at  the 
Court  held  by  the  Besident  Magistrates,  that  he  had  called 
for  his  written  claim,  but  that  it  was  not  produced,  that 
the  Magistrate  held  that  he  could  not  entertain  deponents* 
application  as  the  schedule  was  not  produced. 

The  affidavit  of  Howel  Jones,  Begistering  Officer,  set 
forth  that  he  had  taken  over  all  printed  papers  containing 
registration  claims  from  the  respondent  A.  J.  McGregor, 
that  he  was  ready  to  hand  over  to  the  Besident  Magistrate 
all  claims  receiv^ed  by  him,  but  had  not  been  required  to 
do  so,  nor  had  he  considered  it  his  duty  in  terms  of  Act  14 
of  1874  to  deliver  to  him  any  other  claims  than  the  writings 
lodged  with  him  under  sections  19  and  20  of  Act  14  of  1874, 
after  the  posting  of  the  Provisional  List,  that  if  the 
applicant's  schedules  had  been  delivered  to  him  they  did 
not  comply  with  the  requirements  of  Act  14  of  1874,  as 
amended  by  Act  9  of  1892,  and  that  he  had  consequently, 
as  directed,  taken,  no  notice  of  them,  that  the  applicant 
Murray  claimed  in  person  before  him,  and  that  he  refused 
to  take  his  name  down,  considering  that  he  did  not  possess 
the  necessary  qualification,  that  the  said  applicant  informed 
him  that  he  paid  no  separate  rental  for  any  house  or  room 
but  paid  a  certain  fixed  sum  for  board  and  lodging,  that  the 
said  applicant's  claim  was  handed  by  deponent  to  a  clerk  of 
the  applicant's  agent,  and  had  not  been  returned,  that  copies 
of  the  Provisional  List  were  duly  posted  in  each  district, 
together  with  the  notice  required  by  section  19,  giving  three 
weeks  within  which  claims  in  writing  might  be  lodged,  but 
since  such  posting  no  claims  had  been  sent  in  by  either  of 
the  applicants. 

The  Minutes  of  Proceedings  in  the  Court  held  by  the 
Besident  Magistrate  on  the  24th  November,  1897,  were  put 
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^f^       in.    These  showed  that  the  Besident  Magistrate  held  that 

MarnTuid    ^^^  claim  of  the  applicant  Murray,  beiog  pat  in  after  the 

^g^jj^-     List  was  closed  in  writing  under  secti<»n  25,  could  not  be  dealt 

cmrSwnwaA  ^^^^f  ^  ^*  ^^  ^^^  received  in  writing  by  the  Begislering 
^^'''•^      OflBcer  in  terms  of  section  19. 

Ward,  for  the  applicants.  There  are  three  periods  when 
persons  can  claim  to  vote.  First,  when  the  schedule  or 
claim  to  rote  is  sent  out  and  filled  in,  and  then  handed  to 
the  Municipal  Collector.  Second,  when  the  Registering 
OfBcer  calls  upon  the  Municipal  authorities  to  hand  over  to 
him  these  schedules,  makes  up  the  Provisional  List,  and 
calls  upon  any  persons  who  have  not  filled  up  or  made 
applications  to  make  a  verbal  claim  before  him.  Third, 
when  written  claims  are  sent  in  in  terms  of  section  20  of  Act 
14  of  1874.  The  applicant  Murray  filled  up  a  schedule, 
and  when  he  found  that  his  name  was  not  in  the  Provisional 
List,  he  made  a  verbal  application  to  the  Registering 
Officer.  Afterwards  be  filled  in  a  claim  in  writing  in  terms 
of  section  20  of  Act  14  of  1874. 

[Db  ViLLiERS,  C.J. :  Was  it  after  the  Provisional  List 
was  posted  ?] 

No,  it  was  not.  It  was  not  in  pursuance  of,  but  in  terms 
of  section  20,  that  the  claim  was  sent  in.  The  Registering 
Officer  treats  schedules  as  purely  private  documents,  which 
no  one  has  any  right  to  inspect  or  see.  In  this  he  is  wrong. 
Ltihbe  <fe  Others  vs.  Burton  (Buch.  1869,  p.  7).  Section  24  of 
Act  14  of  1874  lays  down  that  all  claims  in  writing  received 
by  the  Registering  Officer  have  to  be  handed  over  to  the 
Resident  Magistrate.  The  person  "  who  shall  have  claimed 
in  writing,"  referred  to  in  section  25,  is  any  person  who  has 
made  a  claim  in  writing,  whether  before  or  after  the  posting 
of  the  Provisional  List.  The  claim  is  a  claim  to  be  regis- 
tered as  a  voter  shown  in  the  Schedule  to  Act  14  of  1874, 
which  has  been  replaced  by  Schedule  E  of  Act  9  of  1892. 
Section  12  of  Act  14  of  1874  speaks  of  "  printed  lists  con- 
taining claims,"  and  the  notice  contained  in  this  section 
also  calls  these  printed  papers  '^  claims."  The  Legislature 
has  so  interpreted  these  very  papers  m  section  29  of  Act  9  of 
1892.  Any  person  who  has  claimed  in  writing  has  brought 
himself  within  section  25  of  Act  14  of  1874. 
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[Db  Villiebs,  C.J.:  Section  19  says,  *'  If  any  person  whose       ^^ 
name  is  not  inserted  in  the  Provisional  List  shall  claim  to    jg^^^^g^^ 
have    his  name   inserted    therein  .  .  .  such    person  may     ^SeSSent 
lodge  ...  his  claim."     And  section  25  says,  "  Any  person  (^IJ^^wJ^d 
not  inserted  in  the  voters*  list  as  posted,  who  shall  have      othen. 
claimed  in  writing  to  be  inserted  therein."] 

The  Besident  Magistrate  is  a  Court  of  Appeal  against  the 
Begistering  Officer. 

[Db  Yillibbs,  C.J. :  It  is  a  pity  that  the  applicant  did 
not  send  in  a  claim  in  writing  after  the  Provisional  List 
was  posted.] 

That  would  have  concluded  the  matter,  but  such  a  course 
is  often  impossibla 

[Maasdorp,  J. :  Is  not  the  subsequent  written  notice 
of  claim  after  the  Provisional  List  a  notice  of  appeal  ?] 

There  is  an  appeal  as  a  matter  of  course  by  any  person 
whose  claim  in  writing  has  been  refused.  Section  15  of  Act 
14  of  1874  supports  this — ^if  a  verbal  claim  is  rejected,  then 
a  written  claim  must  be  put  in ;  nothing  is  said  as  to  persons 
whose  original  schedules  have  been  rejected.  See  North 
vs.  Tamplin^  51  L.  J.  (N.  S.),  Q.  B.,  p.  177,  as  to  juxta- 
position of  words  and  sentences. 

[Db  Villiebs,  C.  J. :  The  notice  of  Provisional  List  calling 
for  claims  has  a  form  annexed,  and  section  22  says  that  the 
form  must  be  adhered  to.  If  a  man  does  not  comply  with 
this  form,  can  he  appear  before  the  Magistrate — has  he  any 
hetiB  stcmdi  ?] 

Tes,  he  has.  His  claim  is  to  be  put  on  the  list,  and  the 
Magistrate  has  to  decide  those  claims  and  not  the  Begistering 
Officer. 

Slml,  for  the  Besident  Magistrate.  The  19th  and  25th 
sections  must  be  read  together.  *'  Therein "  in  section  25 
means  a  list  as  posted,  and  so  cannot  refer  to  original  claims. 
The  Magistrate  must  have  some  notice  that  an  appeal  is  to 
be  made  to  him. 

Schreiner,  Q.C.,  for  the  Begistering  Officer.  Section  29  of 
the  Constitution  Ordinance  is  the  precursor  of  section  24  of 
Act  14  of  1874,  and  is  almost  exactly  in  the  same  words. 
It  speaks  of  original  writings  containing  objections.  No 
such  writing  is  ever  in  the  hands  of  the  Begistering  Officer 
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1?*^        aft^r  the  Proyisional  List  is  made.    Section  24  says  he  most 

muftT'wmi    ^^^^  ^^  these  writings. 
^g2J«-         [De  Viluebs,  C. J, :  Don't  you  call  the  original  schedule 

cii?Kwl?Md  *  P*P®J^  coming  under  sect  24  ?] 

^^****^  No.    It  is  referred  to  as  a  printed  paper.    After  the 

drawing  up  of  the  Provisional  List,  the  papers  are  useless 
and  may  be  burnt.  Notice  of  the  Provisional  List  has  to 
be  given  in  the  form  provided  in  the  Act. 

[Buchanan,  J. :  If  objection  is  taken  to  a  name  on  the 
Proyisional  List,  it  is  essential  that  the  Magistrate  should 
have  the  original  sc*hedule  or  claim  wliich  was  the  Begister- 
ing  Officer's  reason  for  putting  the  name  on  the  Provisional 
List] 

Original  writings  mean  soch  writings  themselves  as  are 
sent. in  after  the  Provisional  Libt  is  posted.  The  term 
**  original "  is  used  in  contradistinction  to  the  List  which  is 
also  sent  in  by  the  Begistering  Officer. 

Wordy  in  reply :  "  All  original  claims  and  objections  "  in 
section  24  refer  also  to  schedule  claims  in  first  instance.  This 
section  does  not  include  the  word  '*  such/'  as  does  section  29 
of  the  Cionstitution  Ordinance.  Voters  have  no  cheek  upon 
the  Begistering  Officer  as  to  his  reason  for  disqualifying 
them,  unless  they  can  get  inspection  of  the  original  papers. 

De  Viluebs,  C.J. :  This  case  has  been  very  ably  and 
fairly  argued  by  Mr.  Ward  on  behalf  of  the  applicants,  but 
I  fear  that  the  Court  is  imable  to  give  them  any  assistance. 
Mr.  Sinclair,  in  his  affidavit,  states  that  after  the  provisional 
roll  was  posted  he  secured  about  eight  hundred  late  claims 
which  were  adjudicated  upon  by  the  Magistrate  in  terms 
of  the  25th  sect  of  Act  14  of  1874.  If  the  applicants  had 
done  the  same  thing,  if  they  had  observed  the  provisions  of 
the  19th  and  20th  sections  of  the  Act,  their  claims  would  also 
have  been  adjudicated  upon.  The  question  now  is,  can  they 
ask  the  Court  to  compel  the  Magistrate  to  consider  their 
claims  notwithstanding  their  omission  to  lodge  any  written 
claim  with  the  Begistering  Officer  after  he  had  issued  a  notice 
in  terms  of  the  19th  section  ?  They  contend  that  their  filling 
up  and  sending  in  the  original  papers  required  by  the  5th 
and  6th  sections  was  a  sufficient  compliance  with  the  require- 
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ments  of  the  Act,  bat  this  contention  entirely  ignores  the        im. 
express  provisions  of  the  19th,  20th  and  22nd  sections  of        —' 
the  Act.    The  only  argument  which  might  appear  to  favour     otbenvs. 
the  applicants'  contention  is  that  founded  on^he  provision   Magistral  of 

CftDA  Town  ftmi 

of  the  24th  section,  which  includes  among  the  papers  to  be  otben. 
delivered  by  the  Begistering  Officer  to  the  Magistrate  ''  the 
original  writings  containing  all  claims  and  objections."  I 
agree  with  the  view  that  by  "original  writings"  are  meant 
the  claims  mentioned  in  the  Schedale  A  to  Act  9  of  1892, 
and  I  do  not  attach  much  weight  to  the  juxtaposition  of  the 
terms  "claims"  and  "objections."  But  the  circumstance 
that  the  Registering  Officer  has  to  deliver  the  original  claims 
to  the  Magistrate  does  not  prove  that  the  legislature  intended 
die  latter  to  adjudicate  upon  such  claims  even  if  no  written 
claim  was  lodged  with  the  Eegistering  OflBeer  in  terms  of  the 
20th  section  of  Act  14  of  1874.  Those  original  writings  would 
be  very  useful  evidence  to  assist  the  Magistrate  in  ad- 
judicating upon  written  claims  filed  afterwards,  but  without 
filing  such  later  claims,  persons  whose  names  have  been 
omitted  from  the  Provisional  List  acquire  no  loeu»  standi  to 
have  the  omission  rectified.  Such  written  claims  bear  some 
analogy  to  a  summons  in  a  civil  case  without  which  the 
Magistrate  has  no  jurisdiction  to  entertain  the  suit«  The 
applicants  in  my  opinion  had  no  locvs  standi  before  the 
Magistrate  when  he  held  his  Court  in  terms  of  the  25th 
section,  and  they  cannot  now  obtain  an  order  compelling  the 
Begistering  Officer  to  send  the  original  claims  to  the  Magis- 
trate or  compelling  the  Magistrate  to  place  their  names  on 
the  list  of  voters.  For  the  assistance,  however,  of  the 
Begistering  Officers  the  Court  is  prepared  to  express  the 
opinion  that  they  should  include  the  original  claims  among 
the  writings  to  be  delivered  to  the  Magistrate. 

Buchanan,  J.,  and  Maasdorp,  J.,  concurred, 

[ Applicants*  Attorneys.  Van  Ztl  &  Buissimii.  *! 

Attorneys  for  Resident  Maclstrate,  J.  &  U.  Reid  8t  Nephew.  I 
Attorney  for  Registering  CWcer,  Gus.  Tbollip.  J 
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Mason  vs.  Bernstein. 

Husband  and  Wife — Contract  for  HoMehdli  Purposes — 
Necessaries — Midwife—Expenses  of  Confinement. 

The  defendants  wife,  being  ahout  to  be  confined^  engaged  the 
plaintiff  as  midmfe  without  any  notifications  to  her  that 
the  husband  would  not  be  responsible  for  the  wages. 

The  circumstances  of  the  defendant  were  such  as  to  make  the 
employment  of  a  midwife  proper  and  reasonable. 

Held,  that  it  was  a  necessary  contract  for  household  purposes, 
upon  which  the  defendant,  as  husband,  was  liable, 

1897.  This  was  an  appeal  from  a  decision  of  the  Assistant  Beei^ 

— '  dent  Magistrate  of  Cape  Town.  The  evidence  in  the  Court 
BeniBieiii.  below  showed  that  the  wife  of  the  defendant  engaged  the 
plaintiff,  a  nurse^  to  attend  her  in  her  confinement  from  the 
15th  April  to  the  15th  May  at  a  charge  of  £7.  She  did  not 
avail  herself  of  the  plaintiff's  services,  as  the  confinement 
did  not  come  off  during  the  said  period,  but  plaintiff  was  at 
the  disposal  of  defendant's  wife,  and  refused  to  take  other 
engagements  during  this  period*  Plaintiff  sued  the  def<^- 
dunt  for  £7  damages.  The  defendant  and  his  wife  were 
married  by  ante-nuptial  contract^  which  was  put  in,  and  the 
wife  stated  that  her  husband  had  nothing  to  do  with  the 
engagement  of  plaintiff.  The  Assistant  Besident  Magistrate 
granted  absolution  from  the  instance,  and  gave  the  following 
reasons :  '^  In  this  matter  the  evidence  goes  to  show  that 
Mrs.  Bernstein  entered  into  the  contract  on  her  own  behalf. 
She  says  her  husband  had  nothing  to  do  with  the  engage- 
ment, and  that  she  actually,  subsequently,  paid  for  her 
confinement  out  of  her  own  private  means.  I,  therefore,  in 
terms  of  section  2  of  the  ante-nuptial  contract,  held  that  the 
husband  should  not  have  been  joined  in  the  action.'* 
Against  this  judgment  the  plaintiff  appealed. 

Oraham,  for  the  appellant :  The  Assistant  Magistrate  was 
wrong  in  his  law  :  Coetzee  vs.  Higgins  (5  E.  D.  C,  p.  352). 

[De  ViLLiERS,  C.J. :  In  that  case,  was  there  a  clause 
similar  to  section  2  of  this  ante-nuptial  contract  ?] 

Usually   all   ante-nuptial  contracts  contain   this  clause. 
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The  husband  is  liable  for  all  necessaries  sapplied  to  his        v*9i. 

*  *  I>eo.  6. 

Wife.  ^  — 

Mamn  vs. 

Schreiner,  Q.C.,  for  the  respondent :  I  do  not  dispute  that     Bemstein. 
this  u  a  necessary.     But  the  wife  has  contracted  to  bind 
herself,  and  not  for  her  husband,  therefore  the  wife  only  is 
liable.    Lane  vs.  Iremonger  (13  Meeson  &  Welsby,  p.  368) ; 
Fisher's  Bigesty  IV.,  p.  366. 

[Maasdobp,  J. :  But  did  she  not  contract  as  agent  for  her 
husband  ?] 

That  is  the  usual  presumption,  but  it  is  rebuttable,  and  in 
this  case  was  rebutted,  for  she  did  not  purport  to  bind  her 
husband.  It  is  an  issue  of  fact  in  eyery  case  whether  the 
wife  purported  to  contract  for  herself  or  for  lier  husband. 
The  Assistant  Magistrate,  in  his  capacity  as  a  jury,  found 
that  the  wife  did  not  contract  for  her  husband,  but  for 
herself. 

De  Villiers,  C.J. :  Mr.  Schreiner  has  candidly  admitted 
that  the  service  which  the  plaintiff,  as  midwife,  agreed  to 
perforin  for  the  defendant's  wife  was  in  the  nature  of  a 
"necessary."  This  is  a  term  which  has  been  taken  over 
from  the  English  law,  but  the  terra  itself  fairly  represents 
the  class  of  household  purposes  for  which  a  wife  is  held  by 
our  law  to  have  a  tacit  authority  to  bind  her  husband's 
credit.  Van  Leev/wen  refers  to  two  cases  decided  bv  the 
Court  of  Holland  as  early  as  1602  and  1607,  in  which  it  was 
held  that,  a  woman  buying  upon  credit  anything  which 
serves  for  the  benefit  of  the  common  household,  is  con- 
sidered thereby  to  bind  both  herself  and  husband  {Van 
LeevAven's  Comm.,  Koize's  transl.y  p.  44).  Voet  points  out 
the  obvious  impossibility  of  laying  down  a  hard  and  fast 
rule  as  to  what  contracts  for  domestic  purposes  would  be 
binding  upon  the  husband  (Voeiy  23.  2.  46).  Much,  he  says, 
must  be  left  to  the  discretion  of  the  judge,  who  should  be 
guided  not  only  by  the  custom  of  the  country,  but  by  the 
position  and  circumstances  of  the  husband,  and  by  his 
practice  in  the  past  in  regard  to  similar  contracts.  The 
circumstances  of  the  delendant  were  such  that  the  engage- 
ment of  a  midwife  to  attend  his  wife  in  her  confinement 
cannot  be  regarded  as  otherwise  than  proper  and  reasonable. 
He  was  the  author  of  the  child  about  to  be  born,  and  in- 
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^'^  curred,  at  least,  aa  much  responsibility  fur  the  proper  treat- 
„  —  meut  of  the  wife  and  child  in  her  confinement  as  the  wife 
Bemstoiii.  herself,  who  engaged  the  plaintiff  as  midwife.  The  defen- 
dant's wife,  in  her  evidence,  said  that  her  husband  had 
nothing  to  do  with  the  contract,  but  this  statement  does  not 
conclude  the  matter.  She  did  not  tell  the  plaintiff  that  she 
had  no  authority  to  bind  the  husband  with  whom  she  was 
living  at  the  time,  and  that  he  incurred  no  responsibility  for 
the  engagement.  She  simply  engaged  the  plaintiff  to  attend 
her  in  her  confinement,  and  the  plaintiff  was  quite  justified, 
in  the  absence  of  any  clear  notification  to  the  contrary,  in 
concluding  that  the  husband  would  be  liable  for  so  purely 
domestic  a  service  rendered  to  his  wife.  The  plaintiff  was 
ready  and  willing  to  fulfil  her  contract  during  the  time  for 
which  she  had  been  engaged,  and  having  been  kept  out  of 
service  for  the  whole  of  the  month,  she  is  entitled  to  the 
wages  agreed  upon.  Her  appeal  will  be  allowed,  and  judg- 
ment entered  for  the  plaintiff  for  £7,  with  costs  in  this  Court 
and  in  the  Court  below. 

Buchanan,  J.,  and  Maasdorp,  J.,  concurred. 

t  Appellant's  Attomej.  A.  P.  Kekealet.I 
Uespondent's  Attoraef ,  D.  TENMAirr.     J 


1897. 
Deo.  6. 


Cabtee  vs.  Aliwal  Noeth  Municipality. 
Contract — VaricUion — Quantum  MeruU. 

The  defendant  Town  Council  having  engaged  the  pUUntiJTs 
services  as  Medical  Officer  of  Health  ai  a  certain  remunera^ 
turn  for  each  inspection  and  report,  and  having  afterwards 
requested  him  to  make  certain  house  to  house  inspections 
and  reports,  held  bound  to  pay  him  according  to  the  scale 
agreed  upon,  in  the  absence  of  proof  that  the  terms  of  the 
contract  had  dv/ring  the  interval  been  varied. 

The  fact  that  on  one  occasion  the  plaintiff  had  made  lower 
charges  for  inspections  during  a  smallpox  epidemic  does 
not  constitute  such  proof. 


ot^vt.         Appeal  from  the  Circuit  Court  of  Aliwal  North.     The 
MonidpAmj^  record  showed  that  the  appellant  was  appointed  Medical 
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Officer  of  Health  to  the  Municipality  of  Aliwal  North,  his       ^\ 
appointment  being  contained  in  the  following  letter : —  cJtwM 


December  ISth,  1894. 

DsAB  SiB, — In  accordance  with  notice  callmg  for  applications  for  a 
Medical  Officer  of  Health,  I  have  much  pleasure  in  informing  you  that  at 
a  meeting  of  the  Town  Ck>uncil  held  last  night  you  were  duly  elected 
Medical  Officer  of  Health  to  the  Municipality  of  Aliwal  North,  the 
remuneration  to  he  the  same  as  paid  to  previous  officers,  viz.,  half-a- 
guinea  (10s.  6d.)  for  each  inspection  and  report.    Tours  feiithfully, 

(Signed)        G.  Griffiths, 

Acting  Town  Clerk  and  Treasurer. 

Subsequently,  on  the  14th  January,  1897,  the  appellant 
received  the  following  letter : — 

Dear  Sir,— Owing  to  typhoid  fever  being  reported  to  the  Council  as 
having  occurred  in  town,  it  was  resolved  at  the  last  meeting  of  the 
Council  that  you,  with  the  sanitary  inspector.  Sergeant  Baker,  make  a 
house-to-house  inspection,  to  see  that  all  premises  are  in  a  proper  sanitary 
state,  and  report  accordingly ;  also  that  you  be  requested  to  report  to  the 
Council  any  case  that  may  come  under  your  notice.    Tours  faithfully, 

(Signed)       G.  Griffiths, 

Town  aerk. 

Accordingly  the  appellant  made  a  house-to-house  inspec- 
tion, inspecting  and  reporting  on  235  premises,  and  charged 
for  this  £123  Is.  6(2.,  being  at  the  rate  of  lOa.  6d.  for  each 
inspection.  Appellant  sued  the  Municipality  in  the  Circuit 
Court  of  Aliwal  North  for  the  sum  of  £138  Is.  Qd.,  including 
in  his  account  the  said  sum  of  £123  7s.  6d.  The  defen- 
dants pleaded  that  the  plaintiff  was  engaged  nine  days  in 
the  said  house-to-house  inspection,  and  sent  in  a  report  there- 
on, and  that  £5  58.  per  day  was  a  fair  and  reasonable  amount 
for  the  said  inspection  and  report.  The  defendants  admitted 
the  other  items  in  the  plaintiff's  account,  and  tendered  the 
sum  of  £61  19s.,  including  therein  the  sum  of  £47  5^.  for  the 
house-to-house  inst>ection.  This  tender  the  plaintiff  refused. 
Judgment  was  giyen  for  the  amount  tendered ;  plaintiff  to 
pay  costs.  Mr.  Justice  Lange  gaye  the  following  reasons  for 
his  judgment : — 

"  I  have  not  the  opportunity  of  referring  to  my  notes  of 
evidence,  which  were  in  due  course  forwarded  to  the  Regis- 
trar of  the  Eastern  Districts  Court,  but  as  &r  as  my  memory, 
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^'''^  aided  by  a  few  rough  memoranda  at  my  disposal,  senres  me, 
c^^^  the  facts  were  somewhat  as  follows : 
MunSwUtt^  "  ^^^  action  was  one  upon  account  for  services  rendered  by 
the  plaintiff  to  the  defendants  at  their  request  The  only 
item  in  dispute  between  the  parties  was  for  the  sum  of  £126 
odd,  being  the  amount  claimed  for  a  house-to-house  inspec- 
tion of  the  town  of  Aliwal  North  made  by  the  plaintiff  at  the 
special  request  of  the  defendant& 

*'  The  plaintiff  made  a  charge  of  10s.  6d.  for  each  inspection, 
which  charge  he  based  upon  a  letter  addressed  to  him  by  the 
defendants  some  two  years  before,  when  they  appointed  him 
their  medical  officer.  I  came  to  the  conclusbn  after  hear- 
ing the  evidence  that  this  house-to-house  inspection  was 
special  work  not  covered  by  the  letter  in  question  and  not 
contemplated  by  the  parties  when  it  was  written  or  received. 
The  plaintiff  himself  stated  in  evidence  that  subsequent  to 
the  receipt  of  this  letter  he  did  certain  work  for  the  defen- 
dants in  connection  with  an  outbreak  of  smallpox  in  the 
township,  and  that  he  made  a  special  charge  for  same,  not 
in  terms  of  the  letter,  although  he  contended  that  he  might 
have  called  his  visits  "  inspections,"  which  would  have  re- 
sulted in  his  receiving  a  larger  amount  for  that  work  than 
he  did  under  the  special  charge  made.  Later  on  he  made  a 
report  for  the  defendants  upon  the  condition  of  the  town  as 
regards  typhoid  fever,  in  which  case  he  also  ignored  the 
terms  of  the  letter,  demanding  and  receiving  a  special  fee. 

'^  The  plaintiff  admitted  that  if  he  were  not  entitled  to 
charge  in  terms  of  that  letter  a  fee  of  five  guineas  (£5  5s.) 
per  diem,  as  tendered  by  defendants,  would  be  fair  and 
reasonable ;  but  he  contended  that  in  addition  to  the  nine 
days  occupied  in  the  actual  inspection  he  was  entitled  to 
be  paid  for  three  more  days'  work  in  drafting  his  report. 

''He  admitted,  however,  upon  cross-examination  that 
although  he  did  work  at  the  report  at  odd  times 
during  the  course  of  three  days,  it  did  not  occupy  more 
than  three  or  four  hours  of  his  time.  It  seemed  to  me  that 
the  report,  which  was  merely  a  verbatim  copy  of  the  notes 
taken  by  plaintiff  in  his  notebook  upon  his  inspection  of 
each  individual  premises,  would  not  have  occupied  more 
than  half  an  hour  at  the  end  of  each  day's  inspection,  if 
taken  in  hand  daily;   and  in  my  opinion  the  fee  of  five 
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guineas  (£5  58.)  per  diem  might  fairly  be  held  to  include        i«j»- 
not  only  the  inspections  made  upon  the  particular  day  but     n^^^ 
also  so  much  of  the  final  report  as  referred  to  those  inspec-   MaSdMU^ 
tions. 

*'  For  the  above  reasons  I  held  the  tender  made  by  defen- 
dants to  be  sufBcieut,  and  gave  judgment  accordingly." 

Against  this  judgment  the  plaintiff  appealed. 

Innes,  Q,G.  (with  him  Oardiner),  for  the  appellants :  The 
question  is,  do  these  inspections  come  under  the  charge  of 
the  letter  of  appointment,  or  under  a  special  charge  as  a 
qiLanttim  meruit  ? 

Searle,  Q.C,  (with  him  Oraham).  There  is  a  great  differ- 
ence between  the  inspections  and  the  general  house-to-house 
visitation.  The  contract  is  only  intended  to  refer  to  special 
inspections  required  by  the  Council. 

Ifi/neSy  Q.C.,  in  reply,  admits  that  certain  deductions  must 
be  made  for  work  apparently  charged  twice  over. 

[De  Villiers,  C.J. :  The  only  other  alternative  is  to  remit 
the  case  for  further  evidence.] 

Db  Villiers,  C.J. :  The  amount  charged  by  the  plaintiff 
appears  to  be  very  large,  but  the  question  to  be  determined 
by  the  Court  below  was  whether  the  charge  was  according 
to  contract.  On  the  18th  of  December,  1894,  the  plaintiff 
was  informed  by  letter  that  at  a  meeting  of  the  defendant 
Town  Council,  he  had  been  "  duly  elected  Medical  OflScer 
of  Health  to  the  Municipality,  the  remuneration  to  be 
the  same  as  paid  to  previous  officers,  viz.,  half  a  guinea 
for  each  inspection  and  report."  On  the  14th  of  January, 
1897,  he  was  informed  by  letter  of  a  resolution  of  the 
Council  that  he,  with  the  sanitary  inspector,  should  make 
a  house-to-house  inspection,  to  see  that  all  premises  are  in  a 
proper  sanitary  state,  and  report  accordingly.  He  proceeded 
to  inspect  about  two  hundred  and  thirty-five  premises,  and 
sent  to  the  Council  a  general  report  which  embraced  a  brief 
and  detailed  report  upon  each  of  the  premises  so  inspected. 
Upon  his  asking  for  payment  according  to  the  original 
contract,  the  Council  offered  to  pay  him  according  to  the 
number  of  days  he  had  been  employed,  as  on  a  qtumtum 
mertdt,  and  not  as  a  special  contract.    The  defendants  by 
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^'^  their  plea  admitted  the  contract,  and  lliey  ako  admitted 
^j^^^^  that  they  requested  the  plaintiff  to  make  the  house-to- 
MoSS^'ty!  ^^^^  inspection  and  report  accordingly,  and  that  the 
plaintiff  did  so  inspect  and  report,  but  they  tendered 
remuneration  at  the  rate  of  £5  5«.  a  day  as  being  fair  and 
reasonable.  The  only  witnesses  examined  were  the  plaintiff 
nnd  the  sanitary  inspector.  The  latter  said  nothing  which 
had  any  bearing  on  the  case.  The  plaintiff  prored  the 
performance  of  the  work,  but  admitted  that  after  his 
appointment  as  Medical  Officer  he  had  on  one  occasion, 
in  connection  with  an  outbreak  of  smallpox  in  the  Munici- 
pality, made  a  somewhat  lower  charge  for  visits  to  the 
infected  houses  than  he  was  entitled  to  make  under  the 
contract.  It  is  this  admission  which  seems  to  have  induced 
the  learned  Judge  in  the  Court  below  to  support  the 
amount  of  the  defendants'  tender.  Unless,  however,  the 
lower  charges  had  been  made  under  circiunstances  which 
might  fairly  have  led  the  defendants  to  believe  that  the 
terms  of  the  contract  would  be  departed  from  in  future,  the 
plaintiff's  admission  cannot  possibly  affect  the  present  case. 
Large  though  the  amount  might  appear  to  be,  the  plaintiff 
is  entitled  to  be  paid  according  to  the  contract  so  long  as 
the  contract  is  in  force.  If  he  made  a  special  charge  under 
exceptional  circumstances,  he  is  not  bound  to  continue  that 
special  charge,  unless  the  defendants  had  been  misled  into 
the  belief  that  it  would  be  continued.  Of  such  belief  there 
is  no  evidence  whatever,  nor  is  there  any  plea  that  the 
original  contract  had  been  varied.  For  the  reasons  pointed 
out  during  the  argument,  the  sum  of  £11  17«.  must  be 
deducted  from  the  plaintiff's  claim,  and  judgment  entered 
for  the  plaintiff  with  costs  in  this  Court  and  in  the  Court 
below. 

Buchanan,  J.,  and  Maasdobp,  J.,  concurred. 

[AppelUnt's  Attorneys,  Reio  ft  Nefhew.      l 
luqwiictoiita*  Attorneys,  Sauer  &  Stamdeh.  J 


611 


(         Muibt's  Exbcutobs  and  Anotheb  v8.  Ava. 

WiU — Fidei-eommiisum — Fiduciary  heirs — Testator — 

Intention. 

A  testator  by  his  mil  appointed  his  Ufife  and  children  as  his 
hmrSy  and  by  a  codicil  directed  thai  **  should  his  wife 
come  to  die,  the  whoh  estate  shaU  divert  to  his  children  L 

i  and  A.  in  trust  only  to  receive  the  rents  and  profits 
observing  to  his  said  estate,  and  after  their  death  the 
whole  estate  shall  he  equally  divided  amongst  the  children 

i  ..'  procreated  or  h^eafter  to  he  procreated  of  the  said  I.  and 
AJ*  The  testator  died  first,  and  after  Ms  wife's  death  L 
and  A.  received  the  rents  and  profits  in  equal. shares  until 
1893,  when  I.  died,  leaving  one  son.  Held,  that  upon  I.'s 
deaih,hisdkireof  the  fiduciary  inheritance  did  not  accrue 
to  A.,  but  ihat  Vs  son  and  heir  became  entitled  to  one 
half  share  of  the  rents  and  profits  untU  the  final  dis' 
trUution  of  the  fidei-commissary  inheritance  takes  place 
on  the  death  of  A. 

This  was  a  special  case  stated  for  decision  by  tlie  C!ourt  iMt. 

jn  the  following  terms.           '  •,  li, 

1.  The  plaintiffs  are  Samuel  Tonkin,  of  Cape  Town,  and  liijiet'i 
Omaar  Sedicki  of  Claremont,  in  the  Cape  Diyision,  who  sue  Another  «t. 

^in  their  capacity  of  executors  dative  to  the  estate  of  the 
late  Ebrahim  Achmat  Mijiet,  alias  Ibrahim  Mahed,  and 
,Moonab,  residmg  in  Cc^  Town,  who  sues  in  her  capacity 
of  mother  and  natural  guardian  of  her  minor  son  Achmat 

2.  The  defendant  is  Ava,  residing  in  Cape  Town,  who  is 
sued  both  personally  and  in  her  capacity  of  executrix 
testamentary  in  the  estate  of  the  late  Achmat  Mahed. 

3.  On  or  about  July  30th,  1867,  the  said  Achmat  Mahed, 
and  ^  one  Gravi^va,  to  whom  he  was  married  in  this  Colony 
according  to  Malay  rites,  made  a  joint  will. 

4.  Under  the  said  will  it  was  provided  that  the  survivor 

and  the  testator's  children  should  be  the  sole  and  universal 

heirs  of  the  whole  estate  as  it  existed  at  the  death  of  the 

first  dying;   that  the  survivor  and  the  children  of  the 

testators  should  enjoy  the  usufruct  or  interest  of  the  whole 

Joint  estate  during  the  survivor's  lifetime ;  that  the  estate 
Vol.  XlV.— ?abt  IV.  '20 
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i«»T.        slioald  remain  in  possesRion  of  the  snrviTor  to  be  administered, 

^  !»»'      and  that  after  the  snrvivor*8  death  it  shonld  remain  in 

MijieCto      possession  of  the  said  children;  that  the  estate  should  be 

Aoothervf. 


Ata. 


yalned  and  that  half 'should  deyoWe  npon  the  children  c^ 
testator's  children,  and  the  other  half  npon  the  relations  of 
the  testator,  who  might  then  be  lin&g;  and  certain  oth^r 
f)rovisions  were  therein  made  not  now  necessary  to  specify. 
Under  the  said  will  the  snrriyor,  tocher  with  the  testator's 
6hildren  Ibrahim  (namely  the  said  Ebrahim  Achmat  Mijiet) 
and  Aya  (the  defendant)  were  appointed  execntors.  A  copy 
of  the  said  will  is  hereunto  annexed,  marked  **  A." 

5.  Thereafter,  on  or  about  June  3rd,  1875,  the  testators 
executed  a  codicil  to  the  said  will. 

6.  Under  the  said  codicil  it  was  proyided  that  if  the 
testatrix  was  the  snrriTor,  she  should  remain  in  possessioa 
of  the  whole  of  the  testator's  estate  left  at  his  decease,  and 
should  receiye  the  rents  and  profits  thereof,  bvt  that  in  case 
she  should  re-marry,  the  said  rents  and  profits  should  be 
Teceiyable  by  the  testator's  children,  the  said  Ibrahim  and 
Ava,  and  should  after  their  death-  deyolve  upon  their 
children.  And. that  in  ease  the  testatrix  should  die,  the 
whole  estate  should  divert  to  the  said  Ibrahim  and  Aya  in 
trust  only  to  receive  the  rents  and  profits  occurring  to  the 
testator's  said  estate,  and  after  their  death  the  whole  estate 
should  be  equally  divided  amongst  the  children  of  the  said 
Ibrahim  and  Ava.  A  copy  of  the  said  codicil  is  hereunto 
annexed,  marked  **  B." 

7.  Thereafter,  on  or  about  5th  February,  1876,  the 
testator  died,  leaving  the  testatrix  and  two  children  to 
wit,  the  said  Ibrahim  and  Aya,  him  surviving,  and  without 
having  reyoked  the  said  will  and  codicil,  and  the  testatrix 
took  out  letters  of  administration  under  the  said  will, 
together  with  the  said  Ibrahim  and  Ava,  and  adiated 
under  the  said  will  and  codicil,  and  conformed  to  the 
proyisions  thereof. 

8.  On  or  about  28th  December,  1873,  the  said  Ibrahim 
was  lawfully  married  in  community  of  proper^  to  the 
plaintiff  Moonah.  There  is  one  child  of  the  marriage 
named  Achmat,  who  is  a  minor,  of  about  the  age  of  twenty 
years. 

9.  The  defehdant  is  married  by  Malay  rites  to  one  Mag- 
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meet  Effendi ;  is  of  the  age  of  about  fifty-fonr  years ;  and      J^*^ 
bas  no  children.  t.  '»» 

10.  On  or  about  13th  June,  1880,  the  testatrix  died  with-  B,*SSS*«id 
out  having  remarried.  '^aST*^ 

11.  Thereafter  the  said  Ibrahim  and  Ara  received  the 
rents  and  profits  of  the  testator's  estate  in  equal  shares. 

12.  Thereafter,  on  or  aboi!it  29th  December,  1893,  the 
said  Ibrahim  died  intestate,  and  the  plaintiffs  were  on  ot 
about  September  17th,  1896,  appointed  executors  dative  to 
his  estate. 

The  plaintiffs  claim — 

(a)  That  upon  the  death  of  the  said  Ibrahim,  his  son 
Achmat  became  entitled  to  the  use  and  benefit  of  the  half 
share  of  the  rents  and  profits  of  the  testator's  estate,  enjoyed 
by  the  said  Ibrahim  up  to  his  death. 

(&)  That  it  is  the  duty  of  the  defendant  Ava  to  pay 
oyer  to  the  first-named  plaintiffii  or  to  the  second-named 
plaintiff  the  said  half  share,  for  and  on  behalf  of  the 
minor* 

The  defendant  contends— 

(a)  That  upon  the  death  of  the  said  Ibrahim  she  became 
entitled  to  the  whole  of  the  rents  and  profits  of  the  testator's 
estate  during  the  term  of  her  natural  life. 

(h)  That  upon  her  death  the  whole  estate,  including  such 
rents  and  profits  as  may  then  be  available,  must  be  divided 
in  equal  shares  amongst  the  children  of  the  said  Ibrahim  and 
the  defendant. 

The  following  is  a  copy  of  the  will  above  referred  to  and 
marked  A : — 

Be  it  hereby  made  knoWn  that  on  thisr  the  thirtieth  day  of  July  in  the 
Year  of  Our  Lord  One  Thousand  Eight  Hundred  and  Sixty-Seven,  before 
the  witnesses  who  have  hereunto  set  their  hands  appeared  Achmat 
Mabed  a  native  of  India,  and  Gavifva  his  wife,  both  residing  at  Gape 
Town^  being  in  health  of  body,  of  sound  and  disposing  mind  memory  and 
understanding,  and  capable  of  doing  any  act  which  requires  thought^ 
Judgment,  or  reflection,  declare  this  to  be  our  last  will  and  testament^ 
hereby  revoking  and  annulling  all  Wills,  Codicils  and  other  Testamentary 
Acts  or  dispositions  heretofore  passed  by  us  or  either  of  us,  and  we 
declare  to  nominate  and  appoint  the  survivor  qf  tu  together  with  the 
children  already  begotten  or  which  shall  or  may  hereafter  he  begotten  by  ue 
during  our  marriage  to  be  the  sole  a$id  universcU  heirs  of  our  estate^  goods, 
efifects,  stock,  inheritances,  legacies,  chattels,  credits,  and  things  what- 
soever and  wheresoever  the  same  may  be,  which  shall  be  l^t  at  the  death 
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i8»7.  of  thefirti  dec&ued,  wKether  moveable  or  immoveable,  and  oip  tfKat  lu^tom ' 
•  \^  is!  or  kind  soever,  whether  in  possession,  reversion,  remainder,  or  expectancy, 
MUlet'k  nothhog  excepted,  with  this  express  condition,  however,  that  the  survivor 
Ssmmton  and  together  with  the  children  shall  during  his  or  her  life  enjoy  the  usufruct  or 
JSZ  '**  interest  of  the  whole  of  the  joint  Estate ;  which '  said  interest  shall  not  be ' 
subject  to  the  control  of  any  Creditor  or  Creditors  of  either  of  tlie  sur- 
vivor of  us  or  of  our  such  child  or  children,  but -that  it  shall  be  enj(^ed^ 
by  them  exclusively  for  their  own  sole  use  and  benefit.  It  is  our  further 
will  and  desire  that  the  Estate  shall  remain  in  possession  of  the  longest 
living,  hy  him  or  her  to  he  administered,  and  after  the  death  q^  hoih  ther 
Testators  then  to  remain  in  possession  of  our  said  children  ;  it  is  our  widi 
and  desire  that  the  Estate  shall  be  valued  by  two  competent  at^firaisera,. 
and  that  the  one  half  thereof  ascertained ,  either  by  valuation  or  sale 
shall  devolve  upon  our  said  children's  children,  and  the  other  half  shall 
devolve  upon  the  relations  of  the  Testator  Achmat  Mahed,  who  may 
then  be  alive  in  India  or  elsewhere.  It  is  further  our  wish  and  desim 
that  in  case  of  the  death  of  the  said  Testator  Aohmat  Mahid  previous 
to  his  intended  voyage  to  India,  that  a  sum  of  £400  sterling  shall  be  set 
apart  and  paid  over  to  his  sister  named  Gadua  now  residing  in  India, 
the  said  sum  to  be  paid  out  of  the  amount  at  present  in  the  Bank,  as  it  is 
his  intention  to  proceed  to  India  shortly  and  to  take  that  amount  with' 
faim,  so  it  is  the  Testator's  (Achmat  IAabed^)  desire  that  in  case  of  hia 
demise  in  India  no  money  whatever  shall  be  paid  to  his  said  sister.  We 
declare  to  nominate,  constitute,  and  appoint  the  survivor  together  with  our 
children  named  Ibbabdc  and  Ava  to  he  the  Executors  of  this  our  WiU^ 
administrator  or  administratrix  of  our  Estate  and  effects,  and  guardian  of 
our  minor  children,  hereby  giving  and  granting  unto  each  other  recipro* 
cally  all  such  powers  ^s  are  required  or  allowed  in  law,  and  especially 
those  of  assumption,  substitution,  and  surrogation.  And  we  reserve  to 
ourselves  jointly  during  our  joint  lives  the  power  from  time  to  time  and 
at  all  times  hereafter  to  make  all  such  alterations  or  additions  to  this 
our  Will  as  we  shall  think  fit,  eidier  by  separate  act  or  at  the  foot  hereof, 
desiring  that  all  such  alterations  or  additions  so  made  under  our  signatures 
shall  be  held  as  valid  and  e0ectual  as  if  they  had  been  inserted  herein. 
Thus  done  and  passed  at  Cape  Town  the  day  month  and  year  aforewritten, 
in  the  presence  of  the  witnesses. 

The  following  is  a  copy  of  the  codicil  ahove  mentioned 
and  marked  B : — 

By  virtue  of  the  clause  reservation  mentioned  in  our  mutnal  will  dated 
the  thirtieth  day  of  July,  in  the  year  of  Our  Lord  one  thousand  mjihi 
hundred  and  sixty-seven,  the  said  Testators  declared  that  in  case  of  the 
ilocease  of  the  Testator  before  the  death  of  his  wife  Gavifva  it  is  his 
desire  and  will  that  she  shall  remain  in  full  possession  of  the  whole  of 
his  estate  which  shall  be  left  at  his  decease,  and  shall  be  entitled  to 
receive  the  rents  and  profits  of  all  and  singular  the  premises  belonging  to 
the  Testator  during  her  lifetime,  but  in  case  his  said  wife  Gavifva  shall 
re-marry  then  and  in  that  case  she  shall  be  divested  of  all  the  profits  and 
interest  which  shall  then  be  recei  viable  by  her  the  Testatrix,  and  that  the 
same  shall  be  receivable  by  our  two  ehildren  Ibrahim  and  Ava  for  their 
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own  use  and  benefit  dnring  their  lifethne  and  after  their  death  devolve         ;m7. 
upon  their  children.    The  Testators  further  desire  it  to  be  their  will  that        .  ^,   i^ 
should  his  saicL  wife  come  to  die  in  that  case  the  whole  estate  shall  divert       jiuirt'g 
to  his  said  children  Ibrahim  and  Ava,  in  trust  only  to  receive  the  rents  Sxeooton  and 
and  profits  accruing  to  his  said  estate,  and  after  their  death  the  whole 
ertate  shall  be  equally  divided  amongst  the  children  procreated  or  here« 
after  to  be  promated  of  the  said  Ibrahim  and  Ava.    The  Testators 
further  declare  that  it  is  their  will  and  desire  that  the  Executors  shall  not 
be  bound  to  file  an  account  of  their  estate  with  the  Master  of  the 
Supreme  Court  or  any  other  functionary,  and  they  hereby  exclude  all 
fimctipnaries  or  other  persons  and  especially  the  ^foster  of  the  Supreme 
Court  for  intBrfering  in  any  way  with  them  or  the  administration  thereofl 

Searle^  Q.C.y  for  plaintiff:  There  is  no  jus  aoereseendi  in 
this  case,  as  presumption  of  law  is  against  it,  requiring 
express  terms  to  make  that  role  apply:  Stemkamp  ys. 
De  Villiers  (10  Juta,  p.  56).  MeOregor's  TramkUion  of 
Voet  on  Fidet'Oommissa  (Bk.  36,  sect.  22)  brings  up  the 
AuthoniieB  on  jvs  acerescendi. 

It  is  not  necessary  that  distinct  shares  be  assigned  ta 
beneficiaries  to  repel  any  question  of  Jus  accrescendi,  but  it  iB 
sufficient  if  it  can  be  inferred  from  the  will  that  the  pn>perty 
is  divided  into  shares,  as  the  testator's  intention  must  in 
every  case  be  followed.  In  numerous  cases  it  has  been  held 
that  jm  accrescendi  does  not  obtain :  Pofgieier  vs.  Van  den 
Eleever's  Executors  (11  S.  0.  R,  p.  40) ;  Bahl  vs.  De  Jager 
(1  Juta,  p.  38) ;  De  Jager  vs.  Seheepers  (Buch.  1875,  p.  86)  ;■ 
feee  also  Orotiue  (2.  24.  19 ;  2.  26. 2) ;  Van  Leeuwen  (3.  9.  31 ; 
3k  6..  38).  The  presumption  is  that  the  division  must  be 
per  stirpes;  Voet  (Bk.  30.  1.  2,  sect.  61)  as  to  jus  aecres" 
cendi. 

Joubert,  for  defendant:  Jta  a^oerescendi  is  capable  of 
existing  as  between  Ubufructuaries.  Voet  (7.  2.  1.)  gives 
reasons  for  the  rule ;  see  also  Voet  (7.  4.  1.) ;  Van  Leemoen^ 
Cens.  For.  (2.  15.  21.).  The  cases  deciding  that  no  jus 
ecerescendi  obtains  {supra^j  are  all  different :  Steenkamp  vs« 
De  VtlKers  (10  Juta,  p.  56,  judgment  of  Db  Villibrs,  C.J.) ; 
J&  Mut&ry's  Will ;  ex  parte  Batdiff{b  Juta,  p.  39) ;  Wentzel 
Vs.  BrmVs  Executors  (9  Juta,  p.  328).  The  grandchildren 
*are  not  heirs  of  usufructuaries,  but  of  the  testators :  8teg» 
mann  vs.  Boa/rd  of  Executors  (11  S.  C.  R.,  p.  421) ;  Utrechtsch$ 
Conmdtatien  (Cons.  142  of  vol.  3). 
•    Searle,  Q,C.,  ixi  reply. 
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^J2^Y         Pa«fe«  (December  18th)  :— 

SsiS^'MMi  '^^  ViLLiERS,  CJ.:  By  his  will,  the  testator  in  effect 
^'^'^^  appointed  his  wife  and  two  children  as  his  heirs.  By  a 
codicil  to  his  will,  the  testator  **  desired  that,  shonld  bis  wifb 
come  to  die,  the  whole  estate  shall  divert  to  his  said  children 
Ibrahim  and  Aya,  in  trast  only  to  receive  the  rents  and 
profits  accruing  to  his  estate,  and  after  their  death  the  whole 
estate  shall  be  equally  divided  amongst  the  children  pro* 
created,  or  hereafter  to  be  procreated,  of  the  said  Ibrahim 
and  Ava.*'  The  testator  died  in  1876,  and  his  wife  in  1880. 
Thereafter,  Ibrahim  and  Ava  received  the  re|its  and  profits 
in  equal  shares  until  1893,  when  Ibrahim  died,  leaving  a 
Bcm  Achmat,  on  whose  behalf  the  present  action  is  brought., 
The  plaintiff  contends  that  Achmat  is  entitled,  until  the 
final  distribution  of  the  estate  on  Ava's  death,  to  one  half 
share  of  the  rents  and  profits  at  least  The  defendant  Ava 
contends^  firstly,  that  upon  Ibrahim's  death  she  became 
entitled  to  the  whole  of  the  rents  and  profits  during  her  life ; 
and,  secondly,  that  on  her  death  the  estate  must  be  divided 
in  equal  shares  among  her  children  and  the  children  of 
Ibrahim.  As  she  is  fifty-four  years  of  age,  and,  although 
married  for  many  years,  has  no  chUdren,  there  seems  do 
likelihood  of  her  ever  havjLng  any,  and  the  second  part  of  the 
defendant's  contention  need  not  be  seriously  considered. 

Tbe  present  case  differs  from  the  many  cases  in  whidi  the 
application  of  the  jua  aeereecendi  has  been  oonsidered  by  the 
Court  in  the  fact  th^t  the  persons  to  whom  this  right  of 
accrual  is  sought  to  be  applied  are  fiduciary  heirs  who  have 
entered  on  their  inheritance.  They  are  burtJiened  with  a 
fidei<4>mmi98um  in  favour  of  their  children  upon  the  death 
of  tike  survivor  of  the  two  heirs*  The  question  is,  who  is  to 
enjoy  the  share  of  the  first  dying  heir  until  the  death  of  the 
survivor  ?  Even  under  tbe  Boman  Law,  which  favoured  tbe 
application  of  the  Jus  (looreseendi  to  an  extent  unknown  in 
the  Dutch  Law,  it  would  appear  that  accrual  of  the  de- 
ceased's share  to  that  of  the  survivor  would  not  have  taken 
place  under  similar  circumstances.  According  to  Julianus 
(Digest  7,  2,  1,  sect.  4),  if  a  testator,  having  instituted 
two  heirs,  bequeaths  the  owners^hip  c^ter  deduction  of  the 
usufruct  to  another,  the  heirs  do  npt  enjoy  the  jus  occres* 
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eendi.  Voet  (7,  2,  5),  oommentiDg  upon  this  passage,  states  ^\^ 
the  reason  of  the  nile  to  be  that  the  usufruct  was  regarded  »»  ^^ 
as  hayiDg  been  originally  constituted  in  farour  of  each  heir  ^j^JJ^Swaad 
in  proportion  to  his  share  of  the  inheritance,  WTien  once,  -^"Jjjjf  "^ 
therefore,  the  fiduciary  heirs  have  entered  upon  their  re- 
spectiye  shares  of  inheritance,  the  separation  of  interests  has 
taken  place  which,  differing  in  this  respect  from  the  effect 
of  a  mere  usufruct,  prevents  the  operation  of  ihejus  aceres* 
eendi  in  favour  of  the  survivor.  In  the  case  of  Steenkamp 
vs.  de  Viiliers  (lO^Juta,  56),  the  question  of  accrual  arose  in 
regard  to  the  bequest  of  a  farm  to  the  testator's  two  sons, 
subject  to  a  nsufruct  in  favour  of  his  wife.  The  Court  held 
that  the  right  to  the  legacy  had  vested  before  the  death  of 
one  of  the  two  sons,  and  that,  therefore,  even  if  the  will  were 
in  such  a  form  that  thejtis  aecrescendi  would  have  applied  in 
the  absence  of  such  vesting,  the  heirs  of  the  deceased  son 
were  entitled  to  the  share  which  had  so  vested  in  him.  But 
the  Court  went  further,  and  held  that  inasmuch  as  the  will 
indicated  a  desire  to  give  the  sons  separate,  although  equal, 
shares  in  the  farm,  the  fact  that  the  sons  were  joined  re  et 
verbis  did  not  raise  a  conclusive  presumption  in  favour  of 
ac(*rual.  The  present  case  must  be  decided  on  somewhat 
different  grounds.  The  defendant  and  Ibrahim  were 
fiduciary  heirs  in  respect  of  the  whole  inheritance.  Upon 
the  death  of  their  mother,  each  of  them  became  entitled  to 
his  or  her  share  of  the  rents  and  profits,  and,  if  there  had 
been  no  other  administrators  of  the  estate,  each  would  have 
been  bound  to  restore  one  half  share  of  the  inheritance  on 
his  or  her  death  to  the  fidei-commissary  heirs.  But  the 
fidei-commissary  heirs  can  only  take  under  the  codicil  after 
the  death  of  both  the  fiduciary  heirs.  What,  then,  is  to 
become  of  the  rents  and  profits  in  the  interval  ?  For  the 
reasons  already  given,  there  is  no  right  of  accrual  in  favour 
of  Ava,  and  the  only  person  who  can  legally  claim  the 
enjoyment  of  Ibrahim's  share  of  the  inheritance  until  Ava's 
death  is  Ibrahim's  only  son  and  heir.  The  judgment  of  the 
Court  must,  therefore,  be  in  favour  of  the  plaintifi^s  con- 
tention, and  the  costs  must  come  out  of  the  estate. 

Buchanan,  J.,  and  Maasdobp,  J.,  concurred. 

fPlftlDtiffii*  Attorney,  S.  Atlvf.  "[ 

LDefendant's  Attorney,  C.  W.  Uxkold.  J 


LONDON: 
PRINTED  BY  WILLIAM  CLOWES  AND  SONS,  Limitbo, 

STAMPOSO  8TSBKT  AND  CHAXING  CROSS, 


List  OF  CASES  REPORTED  IN  THIS 

VOLUME. 


<^' 


PAGE 

Attwell  A  Co,  tw.  Purcell,  Yallop  A  Everett ,»     868 

Barker.  v$.  B^er         . ,         ..         , ,     113 

Bartholomew  vs.  Stableford ,,      ]0 

Baeaon  w.  Van  Zyl ,         ..       24 

Begley  vi,  Denton  A  Thomas 344 

Bekker  tw.  Van  Heerden 398 

Bernstein  v«.  Bernstein's  Trastee        161 

Bettelheim  vs.  Williams  182 

Black  t^s.  Lawrence       .. ,     441 

Blackburn  w.  Mitchell  ..         338 

Bloem  w.  Zietsman       ..         ..         361 

Booi  Lusiti  vs.  Ben        224 

Bosman's  Trustee  v«,  Bosman ,     323 

Botha's  Executor  vs.  Du  Plooy  &  Dreyer       414 

Gaimcross  vs.  Oudtshoom  Town  Council        ,. 272 

Cape  Divisional  Council  vs,.Langford..    .....         ..         ..     148 

Carter  vs.  AUwal  North  Municipality..         „         506 

Chiwell  vs.  Carlyon  and  Others  ••       '  ••         ..         ..         ..       61 

Claremont  Sanitarium  vs.  Claremont  Municipality    ..         ..         ..     236 

Cohen  vs.  Sytner  ..         ..         ..         ..         ..         „         ..       13 

Colonial  Government  vs.  Cook  Brothers    ...         ..         «.         ..         1 

r:  vs.  Gertenbacb's  Ei^ecutors      ..         ,.       ,  ,.       61 

Consistory  of  the  Dutch  Reformed  Church,  Cape  Town,  In  re        ••        5 
Corporation  of  Manchester  vs.  Perkins,  Graham  «fe  Co.,  Limited,  and 

vjtners        ••      .••         ••         ..         ••         ••         ••         •«     ^qx  l 

Croywagen  vs.  Gird      ••         ..         ..         ••         ..  ..       46 

Davison  vs.  Bailway  Departigoent  ..         297 

De  Klerk  vs.  Niehaus    ..         ..         ..         ••         ..         ..         ..     302 

DeMarillao  vs.  Bruyns  ..         317 

De  Villiers  vs.  Stiglin^'s  Executors ..         ..     388 

Dibben  vs.  Cape  Divisional  Council     ..         45i 

'  Du  Toit  and  Others  vs.  Domingo         126 

Porthvs.  Grunewald 269 

Fortuin's  Executor  vs.  Abrahaivts        . .      21 

Foorie  vs.  Resident  Magistrate  of  Worcester  .«         64 

Giffordvs.  Hare..         ..         266 

2  F  2 


• 


620 

PAGE 

Gillet  VS.  Colonial  Government            ••         ..         ..         ..          ..  1H5 

Hall  vs.  Clarke  &  Go 170 

Haupt  vs.  Haupt           39 

Herbert  vs.  Cape  Town  Town  Coancil            ••  267 

Heydenrych  vs.  Woolven        ..         ••         •.         ..         ..         ..  376 

Indwe  Railway,  Collieries  &  Land  Co.,  Limited  vs.  Colonial  Govern- 

ment           ••         ••         ..         ..         ••         ••         ••         ••  228 

Jewell  &  Ratter  vs.  Hazell  &  Steer     ..         ..         ••         ••         ..  16 

Jones  vs.  Matthews       ..         ••         ••         ••         ••         ..         ••  68 

Kimberley  Waterworks  Co.,  Limited  vt.  De  Beers  Consolidated 

Mines,  Limited  (P.  C.  Appeal) 262 

Leffler  vs.  Hudson         ..         ••         ..         ••  91 

Leicester    Consolidated    Diamond    Mines,    Limited    vs.    Colonial 

Government           ..         ..         ..         ••         ••         ••         ..  403 

Lischtiy  vs.  Worcester  Municipality . ..          ..         ••         ••         ..  334 

Loiigden,^|xir<e        ..         ••         ••         ••         ••         ••         ••  355 

Louw  vs.  Andrews        ..         ..  .«  -  -    ..  .•         ••         ••27 

Lyons  vs.  Hessen           ..         ..         ..         ..   •      ••         ••          ••  432 

Mama  vs.  Resident  MagiKtra^e  of  Herscbd                ..         ..          ..  41 

Marico  Board  of  Executors  vs.  Auret  ••         ..         ..         ••          ..  445 

Maritz  vs.  Vi«ser            ..         ..          ..          ..         ..         ..          .•  277 

Mason  vs.  Bernstein       ..                     ..         ..          ..         ••         ••  504 

Mijiet's  Exeoutors  and  Another  vs.  Ava         ..         ••         ••          ••  511 

Moll  vs.  Civil  Commissioner  of  Paarl  and  Another    .«         ..          ..  463 

Munioi|ialiry  of  Alice  vs.  Crallan          ..         ..         ..         ..          ..  379 

Murray  and  Others  vs.  R«^ident  Magistrate  of  Cape  I'own  and  Others  497 

Nelvs.  DuToit ..         199 

l^icholson  vs.  Mybnrgh ..         ..         ..          ••         ..         ••          ..  384 

Nieuwoudt  vs.  Registrar  of  Deeds        ••          ..         ..          ..          ..  244 

Oosthuizen  vs.  Pienaar  ..         ..         ..         ..         .•         ••          ••  373 

Port  Elisabeth  Harbour  Board  vs.  Mackie,  Dunn  &  Co.       ••          ..  469 

Queen  vs.  Abel  ..         ••     •    ..    •• ..  480 

— — —  vs.  Budd  &  Shortle         ..         ..                    ..         ..          ..  436 

vs.  Field  ..         ..         ....         87 

^— vs.  Kelaman  •     ..         ..  329 

^— v8.LeRoux     ■    ..         ..         ..         ..         ..         ..          .,  424 

vs.  MitcheU         119 

vs.  Nel 428 

—  vs.  VanBoven     ..      •    ..         ..         ..         ..         .,  ..4 

Reid  vs.  The  Sunreyor-Geneml  and  Another  ..      ...         ..          .,  34 

Khoode  vs.  Jeftha          ••         ..         ..         ..  *.       ••         ..          ..  206 

icondebosch  Municipal  Council  vs.  Cape  Town  Districts  Waterworks 

Co.,  Limited ..         :          ..         ..  490 

Itoss  vs.  Neezer  ..         ..         ..         ..         172 

Qcanlenf  JEx  parte         ..         ..                    ..  191 

Schoevers  vs.  du  Plessis           ..         ..         ..  290 

8earight  &  Co*  vs.  Marcbiitisen ••         •.  94 

^mit  vs.  Smit's  Executrix         ..         ..     -«,*•••     &•    -     ..  142 

Bteuts  &  Co.  vs.  Dunn  &  Co.    •;     -     .'.       •  .v         '••         .^   '      .<  115 

^Bbekers' Executors  vs.  Lawrence         ..     ...         ..         «.         ,.  ^If 


521 


Steer  &  Ca  vs,  Rowland 
Table  Bay  Harbour  Board  vs.  Deputy-Sheriff.. 
Thacker  vs,  Fourie 

llieron  &  Du  Plessis  vs.  Schoombie    .. 
Thompson  vs.  Barkly  East  Rinderpest  Committee 
-  vs.  Brown    .. 


a* 


Tregidga  &  Co.  vs.  Sivewright,  N.O.  .. 
Van  der  Byl  &  Haapt  vs.  Scholtz 
Van  der  Spuy  vs.  Colonial  Gbvemment 
Van  Niekerk  t*«.  Fagan .« 

vs.  Van  Niekerk  ••         .. 

Van  Scbalkwyk  vs.  Hauman    •• 

Viljoen  and  Others  vs.  Uamman  and  Another 

Webner  vs.  Bam  ..         

White  vs.  Adams  

Willvs.  DeJuy 

Wilson  and  Another  vs.  Hirschler 

Windley  vs.  Favre 

Winterbach  vs.  Worcester  Municipality 

Woodhead,  Plant  &  Co.  vs.  Gully 

Wright,  Crossley  &  Co.  vs.  The  Royal  Baking  Powder  Co 

York 
Zozi  vs.  Nanisi 


of  New 


PAGE 

358 
319 
123 
192 
393 
488 

76 
483 
410 

47 
178 
214 
246 
212 
152 

31 
283 

29 
351 
102 

366 
353 


INDEX 


PAGK 

ABSOLtmoN  FBOM  lKfn*AKC]fi.    See  Vlrjldisq  432 

AoooDNT.    /SSee  Magistrate's  GouBT 24 

AooouKT,  Sbttlbd — Be-opening — Attorney  and  ClierU— Mistake. — 
Where,  on  a  settlement  of  accounts,  a  written  acknowledgment 
of  debt  Las  been  given  by  one  party  in  payment  of  the  balancB 
found  to  be  due  to  the  other,  the  C!ourt  will,  in  a  suit  on 
such  acknowledgment,  allow  the  accounts  to  be  opened  and 
re-examined  upon  proof  of  some  material  mistake  in  such 
accounts. 

A  settled  account  between  attorney  and  client,  or  between 
other  persons  standing  in  confidential  relations  to  each  other, 
will  be  more  readily  opened  than  accounts  between  persons 
standing^  in  independent  relations  towi^xls  each  othe;v  ^^  vs. 
J}e  vtiy       ••         ..         ••  .•  ••  •■  ••         ••       31 

AcQuiEsoBNOB  IN  Will.    iSie  Will  ..         ..         ..                    ..  483 

Act  20  of  1856,  schedule  B,  s.  68.    See  Pbactigb 87 

20  OF  1857.    /See  ExPBOPBiATiOM          297 

16  OF  1872.    iSje  ExPBOPBiATiON          297 

18  OF  1873.    /Sw  Mastbb  AHD  Skbvant          423 

14  OF  1874.    /8Sm  Election — Hboistbation 497 

21  OF  1875.    iS^  Husband  AND  Wife 323 

21  OF  1876.    5ce  Appeal          ..  334 

10  OF  1879.    /8^  Practice        208 

3  OF  1882.    SeeGRAXT 228 

45  OF  1882.    /8^  MuNiciPAUTY  236,351 

— -  27  OF  1883,  ss.  14  and.l7.    See  Attorney 191 

28  OF  1883,  ss.  76  and  85.    /See  Liquor  Licensing  Act        ..  4 

20  OF  1884.    See  Company        398 

37  OF  1884,  s.  20.    See  Review 41 

15  OF  1887.    iS^  Grant 228 
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Act  40  of  1889,  8. 240.    See  Divisional  Counoil  ..         ••         ••    454 

9  OF  1892.    See  Elbction— -Bigietkatiok— Pbactic*       •.     497 

26  OF  1892.    /8^  Election— RBaiBTBATioK—PBAoncB       ..     463 

26  OF  1893.    See  Municipalitt 267 

20  w  1894.    iSaeScAB 277,290 

26  OF  1894.    /SwRbtow  ..     224 

41  OF  1895.    /8^  Maobbtratm's  CJouBT— JuBisDicnoK         ..      29 

36  OF  1896,  8.  84.    SeeBm? ..     819 

25  OF  1897.    /8^  MxmiciPALiTT  267 

Admibbion  OF  Attobket.    /SSm  Attobnet 191,235 

Adultbbt,  AimissioN  of.    See  Husband  and  Wife         ••         ••     178 
Adveetisbiisnt.    iSte  Pubchase  and  Sale 344 

Advocate — Attorney — Admission  to  Practice — Cancdlabion  of  Enr 
rotment — Se-instatement  of  Attorney, — ^Theadmisfflon  of  an  en- 
rolled attorney* ns  an  advocate  of  the  Supreme  Ck)urt  cancels  his 
enrolment  as  an  attorney  of  such  Ck>urt. 

L.  was  admittKl  as  an  attorney  of  the  Supreme  Ooort  in  1888, 
and  in  1892  was  admitteil  as  an  advocate  of  such  Court,  but  by 
some  entHT  his  name  was  not  removed  fh>m  the  roll  of  attorneys. 
On  his  application,  the  Coubt  cancelled  his  admission  and  en- 
rolment as  an  advocate  and  re-instated  him  as  an  attorney  of  the 
Supreme  Court. 

Sexble:  Previons  to  admission- as  an  advocate,  an  attorney's 
name  shonld  be  removed  from  the  roll  of  attorneys.  Ex  parte 
Longden     «•         ••         ••         ••         ••         ••         ..         ••     355 

Agent.    See  Pbtvate  Pboseootion •        ••         ••      54 

—  Attorney — Authority — Credit. — ^Where  a  firm  of  attorneys 
carry  on  busiuess  in  two  towns  and  employ  an  agent  in  one  of 
them  to  conduct  the  business  in  their  name,  a  tradesman  is  not 
entitled  to  rec<*ver  from  the  firm  the  price  of  goods  bought  by 
the  agent  in  the  name  of  the  firm  without  proof  that  the  goods 
were  in  fact  supplied  to  the  firm  or  that  the  agent  had  authority, 
express  or  implied,  to  pled$^  his  principal's  credit  for  such  pur- 
chasis.    Smuts  d;  Co.  vs.  Dunn  A  Co.   »,         ..         ••         ••     115 

Municipal    Councillor — Riykt    to   Appear — MagistraJte, — A 

Magistrate  is  not  justified  in  refusing  to  allow  an  accused  person 
to  be  defended  by  a  duly  enrolled  agent  of  his  Court,  because 
the  prosecution  was  at  tlie  instance  of  a  Municipal  Couocil,  of 
which  such  agent  was  a  member.  Lisehtty  vs.  Worcester 
Municipality         ..         ••         ..         ..         «•         ••         ••     334 

Power  of  Attorney — Cancelled — Delivery  to  Principal. — Z. 
made  a  General  Pbwer  of  Attorney  in  favour  of  N.,  which  was 
subsequently  put  in  as  evidence  by  N.  in  a  suit  in  a  Magistrate's 
Court  by  N.  against  Z ,  and  which  was  then  verbally  cancelled 
by  Z.    The  clerk  of  the  Court  refused  to  ddiver  the  document 
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to  Z.,  wlio  allied  that  N.  had  made  application  for  it  and  would 
use  it  to  his  loea. 

Thb  Coubt  made  absolute  a  rule  nisi  operating  as  an  interim 
interdict,  and  calling  upon  N.  and  the  dark  of  the  Ma^strate's 
Court  to  show  cause  why  the  power  of  attorney  should  not  be 
delivered  to  Z.    Zozi  vs.  Nantsi  ..         ..         ..         ..         ..     353 

AasNT.  PrincipcU  Undisclosed — ScUe — Setoff — Compensatio  — 
Price. — A  person  purchasiDg  from  the  agent  of  an  imdisclosed 
principal  without  notice  of  the  agency  is  entitled  to  set-off 
against  the  price  claimed  by  the  principal  a  debt  owing  by  the 
purchaser  to  the  agent.    Eeydenrych  vs.  Wodven       ..  ..     376 

Aasirr's  Ghabges.    See  Co-ownsbs — ^Likn 16 

■ 

See  Bbokbb  ••         ..         ••         ••         ..         .•       91 

Alien.    See  Election — ^Reoistbatiok — ^Pbagtice 463 

Alienation.    See  Bubial-Gbound 5 

^y  Restbiction  on.    jSee  Pbactiob  ..••.„         ..     244 

Alluvial  Digkunq.    See  Diamond 152 

Annexation.    See  Maoistbate's  Coubt — Jubibdiction — ^Appeal  29^  31 

Ante-nuptial  Contbaot.    See  Husband  and  Wife         ..        161, 323 

Appeal — Privy  Council — Recognisance, — ^An  application  to  ertreat 
a  recognisance  for  the  due  prosecution  of  an  appeal  to  the  Privy 
Coimcil  cannot  be  heard  without  notice  to  the  sureties.  As  a 
general  rule  an  application  to  discharge  leave  given  by  the 
Supreme  Court  to  appeal  should  be  ipade  to  the  Privy  Council* 
Colonial  Oovemment  vs.  Cook  Brothers  ••         ,.         .,         1 

Special  Leave  to  Prosecute — AnnexcUion. — Shortly  after  the 

annexation  of  British  Bechuanaland  to  the  Colony,  an  appeal 
was  noted  against  a  judgment  of  a  Magistrate's  Court  in  the 
territory  within  the  month  formerly  allowed  by  the  law  of  the 
territory,  but  after  the  lapse  of  the  time  fixed  by  the  Rules  of 
Magistrates*  Courts  under  the  Colonial  Act,  No.  20  of  1856. 
Under  the  circumstances  the  Supreme  Court  granted  special 
leave  to  prosecute  the  appeal     Will  vs.  De  Juy  ..  .«       31 

Peview — Irregularity — Agent — Act  21  of  1876. — The  right  to 

appeal  against  a  conviction  in  a  criminal  case  given  by  Act  No. 
21  of  1876,  is  not  taken  away  by  the  fact  that  the  groimd  of 
appeal  was  based  on  an  irregularity  at  the  trial,  which  of  itself 
would  justify  the  pr<)Ceedings  being  brought  under  review 
[Solomon,  J.,  diss."]    Lischtty  vs.  Worcester  Municipality     ..     334 

ApPBENTiCEsrap — Breach  of  Contro/ct — Minor — Damages — Magis- 
traU^s  Court — Jurisdiction — ^Bonft  fide  Counterclaim — Liquid 
dated  Demand — Set-off, — In  an  action  in  a  Magistrate's  Court 
for  an  amount  within  the  jurisdiction,  the  defendant  filed  a 
coimterclaim  for  a  liquidated  demand  exceeding  £20  and  ex- 
cepted to  the  jurisdiction.  The  counterclaim  being  on  the  iace 
of  it  unreasonable  and  founded  upon  an  illegal  transaction,  Ae/d, 
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that  it  had  not  been  made  bond  Jlde^  and  that  the  lia^^trate 
rightly  dismissed  (he  exception. 

An  api^rentice,  who  had  been  duly  ap[n«nticed  by  his  fiither 
to  the  defendant  on  condition,  among  others,  that  he  should  be 
instructed  in  the  Christian  religion  and  the  English  language, 
and  should  not  be  assigned  to  any  other  employer  without  the 
fiather's  consent,  heldf  entitled,  on  becoming  of  age,  to  obtain 
damages  from  the  defendant  for  breach  of  contract. 

The  defendant  having,  after  the  death  of  the  father  and  with- 
out the  consent  of  the  mother,  who  survived,  transferred  the 
plaintiff  to  the  Government  as  rinderpest  guard,  which  duty  in- 
volved his  absence  from  the  defendant's  home  and  the  utter 
nfglect  of  his  educatioo,  received  part  of  the  salary  payable  to 
the'  plaintiff  as  such  guard,  and  by  his  counterclaim  demanded 
the  balance  which  the  plaintiff  had  received. 

Heldt  that  the  counterclaim  was  on  the  face  of  it  unreason- 
able and  founded  on  an  illegal  transaction.  Bekher  vs.  Ian 
.  ffeerdm 398 

Aquabductus    5e6  Water  Bights ,     302 

Abrbbt — Minority — Emancipation, — To  justify  an  arrest  under  the 
8th  Rule  of  Court  there  must  be  a  debt  due  by  defendant  at  the 
time  of  aitest. 

Where  the  defendant  is  a  minor,  the  Court  will  require  full 
proof  of  emancipation.  The  fact  that  a  minor,  living  with  his 
parents,  carried  on  for  a  period  of  six  weeks  the  business  of  an 
advertising  agent  and  broker,  is  insufficient  proof  of  emancipa- 
tion.    Cohen  YE,  Sytner    ..         ••         ..         ..         ••         ..     ,13 

Attacbmskt.'   See  Pledge 27 


See  Execution 269 


Attorhbt — Notary — Admission  to  Practice^  Exemption  from  EoD' 
aminaiion—Act  27  of  1883,  m.  14  and  17.~S.,  a  Bachel(^  of 
Arts  of  Oxford  University,  having  duly  completed  his  service  as 
articled  clerk  in  terms  of  Act  12  of  1858,  ss.  3  and  5,  applied 
for  his  admission  as  Attorney  and  Notary,  without  having  passed 
the  Examination  in  Law  and  Jurisprudence  referred  to  in  Act 
27  of  1883,  s.  14,  claiming  exemption  from  such  examination 
under  s.  17  of  the  said  Act.  Beld,  that  8.  was  so  exempt,  and 
that  having  obtained  the  certificate  of  examiners  required  by 
Rule  of  Court  Na  293,  he  was  entitled  to  admission  as  Attorney 
and  Notary.    Ex  parte  Scamlen  ..         ..         ..         ..         ..     191 

— —  Advocate — Admission  to  Practice — Cancellation  qf  Enrolment 


— Re-instatement  of  Attorney, — llie  admission  of  an  enrolled 
attorney  as  an  advocate  of  the  Supreme  Court  cancels  his  enrol* 
ment  as  an  attorney  of  such  Court. 

L.  was  admitted  as  an  attorney  of  the  Supreme  Court  in 
1888,  and  in  1892  was  admitted  as  an  advocate  of  such  Court, 
but  by  sooQe  error  his  name  was  not  removed  from  the  roll  of 
attorneys.  On  his  application,'^the  Coubt  cancelled  his  admisuon 
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and  eDrolmont  as  aa  advocate  and  re-instated  bim  as  an  attorney 
of  the  Supreme  Court 

Sbmblb  :  PreviouB  to  admiflsion  as  an  advocate,  an  attorney's 
name  shoidd  be  removed  from  the  roll  of  attorneys.  Ex  parte 
Longden  .    ..      ..  .. 

Attorket.    £•««  Agent 

ANp  CuKNT.    See  Account,  Settled  . . 

General.    /See  Remittal 
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AucnoNEEB.    iSee  PuBCHASB  AND  Sale 

Award.    5ee  Water  Rights..         ..         ..         ..         .,  246 

Barratry.    See  Ship  ..                    ..         ..         ..         ..         ..  102 

Benefits,  RENUKaATioN  OF.    iS^e  Husband  and  Wipe     ..         ..  445 

Books.    5m  Evidence..         ..         ..         ..         ..         ..         ..  47 

Bottle-Store.    5ec  Liquor  Licensing  Act 480 

Boundary  —  Orant — Diagram  —  "  Contiguous  to^ — " Extending 
totuarda  " — Sea. — In  the  body  of  a  grant  the  words  "  contiguous 
to"  were  used  in  defining  the  "boundaries  on  three  sides  of  the 
land,  but  in  describing  the  fourth,  i,e,  N.E.  side,  the  boundary 
w^  said  to  be  ''  to  the  sea,"  and  on  the  face  of  the  grant  there 
was  an  indorsement,  in  Dutch,  adjoining  the  diagram,  that  on 
the  N.E.  side  the  land  extends *'  towards  the  sea'' — naar  de  ssee. 
The  diagram  itself  agreed  with  the  extent  of  land  appearing  in 
the  grant  and  with  the  existing  beacons  which  were  away  from 
the  sea,  whereas,  if  the  sea  were  taken  as  the  boundary,  the 
extent  would  be  greatly  in  excess  of  the  extent  granted.  Heldf 
that  the  owner  was  not  entitled  to  claim  from  the  Surveyor- 
Qeneral  an  amended  title  showing  the  seashore  to  be  the 
boundary  on  the  N.E.  side.    Beid  vs.  Surveyor-Generdl        .,       34 

Brickfield,    ^ee  Nuisance 255 

British  Bbchuanaland  Annexation  Act.     See  Magistrate's 

Court— Jurisdiction      ..         ..         ..         ..         .,         ..       29 

Broker — Commiesion — Agent, — Where  a  sale  of  land  is  completed 
through  the  agency  of  a  broker  who  had  been  employed  by  the 
seller  as  agent  to  sell  the  property,  the  &ct  that  the  intending 
purchaser  had,  before  such  sale,  ascertained  from  others  that  the 
land  was  for  sale,  does  not  deprive  such  broker  of  his  right  to  a 
commission.    Lefflerys,  Hudson.,         ..         ..         ..         ••       01 

Commission — Lease — Suh-lease — Price — Bental. — The   lessee 

for  a  term  of  a  licensed  public-house  employed  a  broker  to  sell 
his  goodwill,  stock,  and  right  to  the  lease  at  a  commission  of 
2i  per  cent,  on  the  price.  The  broker  sold  the  goodwill  and 
stock,  and  found  a  sub-lefisee  at  a  rent  in  excess  of  that  which 
was  payable  by  the  lessee.  Heidf  that  the  broker  was  entitled 
to  2k  per  cent  commission  on  the  price  of  the  goodwill  and 
stock,  but  not  on  the  rent  to  accrue  during  the  whole  of  the  term. 
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The  lease  Dot  having  been  sold  at  all,  Held,  that  the  cuBiom  of 
brokers,  in  letting  property  for  the  owner,  to  charge  5  per  cent, 
on  one  year's  rental,  i^ords  a  fair  criterion  as  to  the  reasonable 
remuneration  payable  to  the  plaintiff  for  securing  a  sab-lessee  of 
the  premises.    Steer  &  Co.  vs.  Bowland  ..     .    ..         ..     358 

Bubial-Groukd — Alienation — Ghrtnt^  Condition —  Fideioommis- 
sum — Ihtst, — Certain  land  having  been  granted,  by  the  Govern- 
ment to  the  applicants  to  be  used  as  a  burial-ground  for  the  in- 
habitants of  Cape  Town  the  applicants  allotted  and  transferred 
different  plots  for  the  piu*po8e  of  erecting  vaults  thereon,  but 
the  transfers  were  not  registered  in  the  Deeds  Office.  Under 
sect.  64  of  Act  4  of  1883,  the  Governor  has  directed  that  burials 
in  the  land  shall  be  discontinued.  The  applicants,  having  sold 
a  portion  of  the  land  for  the  purpose  of  erecting  thereon  a 
Huguenot  Memorial,  applied  to  the  Court  for  its  sanction  to 
such  sale  and  transfer.  Held,  that  such  sanction  could  not  be 
granted  without  the  consent  of  the  Government  and  of  the  heirs 
of  the  allottees  whose  vaults  had  been  erected  within  the  portion 
so  proposed  to  be  transferred.  Jn  re  Consistory  of  the  Dutch 
Btformed  Church,  Cape  Town     ..         .•         ..         ..         ..         5 

Carbiaqe  of  Goods.    See  Ship  ^,       ..      94 

Carbibbs — Railway  Department — Prmtor^s  Edict — Negligence-^ 
Cattle — Damage. — The  Railway  Department  are  liable  for  the 
non-delivery  of  cattle  entrusted  to  them  for  oonveyaiioe  by 
railway.  The  responsibility  of  the  Department,  as  carriers  by 
land,  is  the  same  as  that  of  carriers  by  water. 

Where  one  of  several  head  of  cattle  belongii^  to  the  same 
owner  is  injured  through  being  trampled  u^n  by  the  rest  while 
being  conveyed  by  railway,  the  Department!  is  not  liable  for  the 
loss  in  the  absence  of  proof  that  it  was  an '  improper  mode  of 
conveyance  to  place  several  oxen  loose  in  one  .truck,  or  that  the 
injury  was  otherwise  facilitated  through  negligence  on  the  part 
of  the  Department.    Tregidga  A  Co.  vs.  BivewHght,  N.O.  76 

Cattlb.    iSeeCABBiBBS          ^        .1  ..       76 

Chabteb-Pabty.    iSeeSHip \     ..  94,102 

Childben.    See  Husband  akd  Wife           ..         ..    V    ..  ..     113 

/See  Will           \..  ..     388 

Claim.    /See  Diamond  ..        ^ \  ..     152 

Commission.    See  Bbokeb       ..         ..         ..         ..         ..   \      91, 358 

iSeePBACTiOE ^J.82,211 

Community  of  Pbopbbty.    See  Gbiqua  Law  ..         ..         .x      21 

Marriage  —  Matrimonial    Domicile.  —  The    matrimonial^ 

domicile  must  decide  whether  the  marriage  is  in  community  \ 
or  not.  \ 

The  parties  having  gone  to  England  with  the  intention  of       ^ 
returning  to  this  Colony  and  residing  here,  the  marriage  took '        ^ 
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place  during  their  temporary  residence  in  England.  Hddy  that 
this  Colony  was  the  matrimonial  domicile  and  that,  in  the 
absence  of  an  ante-naptial  contract,  the  marriage  was  in  com- 
munity of  goods.    Haupt  Y)^  Haupt      mS        •.  ..         ••       39 

CoMMUNTTT  Of  Pbopbbty.  Marriage  —  Domicile  —  Immovable 
Property, — ^If  two  spouses  were  domiciled  in  the  Colony  at  the 
time  of  their  marriage  in  community  of  property  here,  and  re- 
mained so  domidled  during  their  joint  4iye8,  immovable  property 
in  England  purchased  by  the  husband  during  the  subsistence  of 
the  marriage  would  fall  within  the  community  of  property 
created  by  the  marriage.  If  such  spouses  so  domiciled  at  the 
time  of  their  marriage  subsequently  changed  their  domicile  to 
an  English  domicile  before  the  purchase  of  the  immovable 
property,  but  during  their  joint  lives,  such  change  of  domicile 
would  not  have  any  efifect  upon  their  respective  rights  iu  regard 
to  the  said  property.     ChiweU  vs.  Carlyon  and  Others  ..       €1 

^—    See  Husband  and  Wife         ••         161 

See  Husband  and  Wifb — Pbacticb  ..         ..         ..         ..     244 

Company — Flotation — Contra>ct — Qoldfidds  Claims. — In  pursuance 
of  a  contract  between  the  parties,  the  plaintifiOs  transferred  to 
the  defendant  certain  claims  in  a  goldfield,  part  of  the  con- 
sideration being,  that  upon  the  flotation  of  a  company  to  acquire 
and  work  the  sdd  claims,  the  plaintifik  should  receive  15  per 
ceut.  of  fully  paid-up  shares  in  the  said  company,  of  such 
portion  of  the  nominal  capital  available  after  making  certain 
deductions.  The  defendant  ceded  his  rights  under  the  contract 
to  a  company  with  a  large  capital,  called  the  R.  Limited,  which, 
among  other  objects,  was  formed  for  floating  companies.  This 
R.  Limited  formed  a  company  to  purchase  and  work  the  claims, 
this  company  being  registered  as  the  E.  Q.  Company,  and  the 
claims  were  duly  transferred  to  it,  direct  from  the  defendant. 
The  defendant  thereupon  tendered  to  the  plaintiff  15  per  cent, 
of  the  purchase  price  in  shares  of  the  E.  Q.  Company.  Plaintiffs 
refused  the  tender,  claiming  shares  in  the  R.  Limited.  Hdd^ 
that  the  tender  was  a  compliance  with  the  contract  between 
the  parties.     Wilson  and  AnotJier  vs.  Hirschler  ..         ..     283 

Stamp  Acts —  TaaxUion — Construction — Scrip   Certificate — 

Share  Certificate — Payment  under  Protest, — No  stamp  duty 
is  payable  under  Tariff  16  of  Act  20  of  1884  in  respect  of 
certificates  issued  by  any  company,  and  stating  that  the  person 
therein  named  is  the  registered  owner  of  specific  shares  in  such 
company.  Leicester  Consolidated  Diamond  Mines^  Limited  vs. 
Colonial  Government       ..         ..         ..  ..  ..         ..     403 

Compensatio.    ^^ee  Purchase  and  Sale — Agent  ..         ..         ..     376 

Co-owNKB — Implied  Authority — Tadt  Lien — Pledge  of  Title  Deeds 
^-rjjoan  on  Mortgage — A^enfs  Charges, — Where  land  has  been 
transferred  by  one  and  the  same  deed  to  two  or  more  persons 
one  co-owner  has  qo  implied  or  tacit  authority  to  pledge  the 
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transfer  deed  as  security  for  the  charges  of  a  commission  agent 
in  attempting  to  raise  a  loan  on  mortgage  of  the  land  at  the 
request  of  such  owner  without  the  consent  of  his  co-owners. 

Such  a  cmnmission  %gent  has  no  lien  on  the  transfer  deed  fen* 
his  charges  or  for  the  proposed  lender's  claim  for  interest  in 
lieu  of  notice  in  respect  of  a  loan  which  has  heen  negotiated 
but  subsequently  cancelled.  JeweR  A  RuUer  vs.  Hasdl  dk 
Steer  16 

Condictio  Indefntu    jSm  Maoibtbatb's  Coitbt — Jurisdiction  868 

CJoNDinoN.    iSec  Bubial-Gbound 5 

Conditional  Lbgact.    See  Insolvency      ..         ,.         ..         ..  68 

Patmbnt.    See  Maqistbatx'b  Coubt — Jobisdiotion           ..  368 

Conditions  or  Salb.    See  Pubchasb  and  Salb 344 

Confinbxbnt,  ExpBNSBs  of.    /See  Husband  and  Wifb     ..         ..  504 

Considbbation.     Set   Pbqvibional   Sbntencb  —  Rbstbaint    or 

J>  It  At/ IE  ••  ••  ••  ..  ••  ..  ••  ••  X.\J 

Contbact.    /See  Watbb  Rights        199 

iSee  Company ..         ..         ..         .,  283 

iS^  Divisional  Council         ..  454 

See  Municipality         490 

,  Bbeach  of.    See  MAai8TBATB*8  Coubt — Appbenticeship  ..  398 

OF  SsBvioB.    See  Masteb  and  Sebvant        423 

,  Rectification  OF.    iSeeEviDBNOB ..  469 

,  Vabiation  of.    See  Municipality     ..         ..         ..         ..  606 

^  Vabiation  of  Wbitten.    See  Evidkncb       469 


Costs.    iSce  Pleading 24 

Second  Action — CosU  of  previous  Action  unpaid — Actions 

closely  Connected, — Judgment  was  given  for  T.  with  costs  in , 
an  action  brought  by  F.  against  T.  for  damages  for  malicious 
arrest.    Thereafter  F.  issued  summons  against  T.  in  an  action 
for  damages  sustained  by  reason  of  the  aforesaid  judgment 
having  been  caused  to  be  given  by  the  false  evidence  of  T. 

On  the  application  of  T.  the  Supreme  Court  made  an  order 
compelling  F.  to  pay  the  costs  of  the  previous  action  before 
further  prosecuting  the  second  action  then  pending.  ITuicker 
vs.  jfourie  ..  ..  ••  •.  ..       -  ••  ••  ..     12o 

Peregrinus — Security  for  Costs — Commission — Evidence  qf 

Plaintiff, — Where  in  an  action  for  damages  for  illegal  arrest  the 
main  issues  were  (1)  a  point  of  law,  and  (2)  the  question  of 
damages,  and  the  facts  were  well  within  the  knowledge  of 
defendant,  the  Court,  on  the  application  of  the  plaintiff,  aft«r 
pleadings  were  closed,  allowed  the  evidence  of  pluntiff  to  be 
taken  on  commisHion,  but  ordered  him  a  peregrinus^  to  give 
additioniil  security  for  such  costs.     Jfettelheim  vs.  Williams  ..     182 
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Counsel.    See  Private  Prosicution  54 

Counterclaim.    iS^  Scab — ^Magibtratb'b  Court 290 

jS^  Magistrate's  Court — Apprenticeship..         ..         ..  398 

Creditors'  Meetings.    See  Insolvency       ••         •.         ..         ..  161 

Crew,  Negligence  of.    See  Ship ..  102 

Criminal  Law — Administering  Poison  with  intent  to  do  Chrtevow 
Bodily  Harm, — Administering  poison  with  intent  to  do  grievous 
bodily  bann  is  a  crime  by  the  law  of  this  Colony.  Queen  vs. 
Kdo/Tna/n     ..  ••         •.         ..  ••         ..  ••  ..     329 

Cruelty.    5ee  Husband  and  Wife  ..         ..         ..  ..     178 

dusTODY  OF  Children.    5ee  Husband  and  Wife   ..         ..         ..     113 

Damage.    See  Carriers        ..  76 

/8fee  Divisional  Council — Negligence          148 

-  iSe0  Practice     ,.         ..         ..         ..         ..         ..         ..  182 

See  Lease          ..         ..         ..         ..         ^         ••         ••  ^^^ 

Defamation — Sla/nder— Privilege — TnUk — Putiic  Intereet — Pro- 
cedure— Woman  married  in  Community — Assisied  by  Husband 
— Exertion  on  Appeal. — Where  B.,  in  speaking  to  a  friend, 
said,  **  I  am  surprised  that  Mr.  M.  did  not  tell  me  that' my  child 
Maria  is  in  the  family  way,  because  she  is  in  the  fiunily  way  by 
Z  "  (meaning  plaintiff). 

Heldf  that  ike  words  were  defamatory,  and  not  privileged. 

QtijBfe,  whether  the  words,  if  true»  would  have  been  in  the 
public  interest. 

The  case  of  Sparkes  vs.  Hart  (3  Menz.,  p.  3)  commented  on. 

Where  Z.  sued  B.,  a  woman  married  in  community  of 
property,  duly  assisted  by  her  husband,  for  damages  for  slander, 
in  a  Magistrate's  Court,  and  no  exception  was  taken  to  the 
summons  in  such  Court, 

Held,  that  as  the  power  to  defend  the  action  and  the  power 
to  appeal  were  signed  by  both  husband  and  wife,  an  exception 
could  not  be  allowed  on  appeaL    Bloem  vs.  Zietsman  ..         ..     361 

Slander — "  Outsider  " —  Words  not  Defdmatory. — ^T.,  the  owner 

of  a  bar,  called  B.,  who  was  in  the  bar,  an  **  outsider  "  in  the 
presence  of  others  frequenting  the  bar.  Held,  in  a  suit  for 
damages  for  slander,  that  the  word  was  not  actionable. 
Thompson  Y^  Broum       ..  ..  ..  ..  ..     488 

Delivery.    See  Pledge         27 

Descriptive  Word.    See  Trade  Mark — Practice  ..         ..     366 

Diagram.    See  Grant — Boundary  ..         ..         .^         ..         ..       34 

Di  A  MOND—  Ownership — Y indicatio — Alluvial  Digging —  Claim — 
Trespass, — ^The  plaintiff  being  the  holder  of  a  claim  in  an  alluvial 
digging,  having  temporarily  lelt  it,  another  digger  took  out  a 
licence  for  the  claim  and  found  a  valuable  diamond  in  it,  but 
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thereafter  the  Inspector  of  Claims  decided  that  the  plaintiff  was 
entitled  to  the  claim  upon  payment  of  the  licence  on  renewaL 
In  an  action  brought  by  the  plaintiff  against  the  digger  who 
found  the  diamond  and  a  person  who  bought  it  without  know- 
ledge of  the  trespass,  to  recover  the  diamond  or  its  value,  the 
High  Court  gave  judgment  against  the  purchaser.  Held^  on 
appeal,  reversing  the  judgment  of  the  High  Court,  that  the 
ownership  of  the  diamond  was  not  vested  in  the  plaintiff,  and 
that  he  was  therefore  not  entitled  to  recover  it  from  a  bond  fide 
purchaser.     White  vs.  Adams  , ..         ..         ..         ..         ••     152 

Distance  Fbbioht.    See  Ship  94 

DiYisiOHAL  CouHoiii — Eood — Negligent  Conttructian^^Damaget, — 
At  a  distance  of  sixteen  feet  from  the  side  of  a  divisional  road 
was  a  hole  which  served  as  an  entrance  to  a  culvert  for  convey- 
ing water  underneath  the  road  to  the  other  ade  of  the  road. 
The  road  was  protected  by  two  large  stones,  with  just  sufficient 
space  between  them  to  allow  a  horse  to  pass  through.  The 
plaintiff  rode  along  the  road,  when  his  boree  swerved,  and  then 
backed  a  considerable  distance,  until  it  passed  between  the 
stones  and  fell  into  the  hole.  Held,  reversing  the  judgment  of 
the  Magistrate's  Court,  that  the  accident  was  one  which  could 
not  have  been  reasonably  foreseen,  and  that  there  was  not 
sufficient  proof  oi  negligence  on  the  part  of  the  Divisional 
Council  in  the  maintenance  of  the  road.  Cape  Divisional 
Council  y%.  Longford 148 

2tK — Lessee — Exemption  from  ToU — Illegal  Condition — 

EeasonaJtie  Exemption, — ^Tbe  Cape  Divisional  Council  entered 
into  a  contract  for  the  lease  of  a  certain  toll  to  the  plaintiff,  on 
condition,  among  others,  that  the  residents  within  the  limits  of 
theMaitland  Village  Management  Board  should  be  exempt  from 
the  payment  of  tolls.  During  the  currency  of  the  lease  the 
limits  of  a  neighbouring  municipality  were  extended  so  as  to 
embrace  a  portion  of  the  area  formerly  included  within  the  limits 
of  the  MaitUnd  Village  Management  Board.  Hdd,  in  an  action 
for  toll  nioneys  against  the  defendant,  who  was  a  resident  within 
such  portion,  that  he  remained  exempt  notwithstanding  the 
extension  of  the  neighbouring  municipality. 

Bdd^  further,  that  the  condition  exempting  residents  within 
the  proximity  of  the  toll  was,  under  the  circumstances,  reason- 
able, snd  was  not  illegal  or  contrary  to  the  provisions  of  the 
Divisional  Councils  Act»  1889.    i^ots  vs.  Neezer        ..         .«       172 

Act  40 of  1889,  5. 240— Directory  and  Obligatory  Frowisions-- 

Contract-^ury — Verdict — Evidence, — ^At  a  meeting  of  the 
Cape  Divisional  Council  a  resolution  was  passed  to  accept  the 
plaintiff's  tender  for  the  supply  of  materials  exceeding  ten  pounds 
in  price  subject  to  a  certain  alteration  in  the  terms.  Imme> 
diately  after  the  meeting  a  member  gave  notice  of  review.  Not- 
withstanding such  notice  the  secretary  informed  the  plaintiff  by 
letter  of  the  resolution,  and  ssked  him  whether  he  was  agreeable 
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to  the  alterataon,  to  which  he  replied  that  he  was.  At  a  suhse- 
quent  meeting  the  Council  revoked  the  resolution,  whereupon  an 
action  was  brought  and  tried  before  a  jury  for  damages  for 
breach  of  contract  Before  verdict  it  was  arranged  by  ccmsent 
of  counsel  that  the  question  should  be  reserved  for  the  Supreme 
Court  whether  there  was  any  evidence  before  the  jury  of  a  legal 
contract  The  jury  found  a  verdict  for  the  plaintiff  for  £600  as 
damages. 

ffeld^  that  the  provision  of  the  240th  section  of  the  Divisional 
Councils  Act,  1889,  that  contracts  upon  which  the  sum  to  be 
paid  exceeds  ten  pounds  shall  be  signed  by  not  less  than  twt> 
councillors  is  imperative,  that  the  secretary  had  no  legal  authority 
to  bind  the  Council  by  his  letter  to  the  plaintiff,  and  thai  judg- 
ment of  a1)6olution  from  the  instance  must  be  entered.  Dithem 
vs.  Ca^  Div%9ional  CattncU 

Dock  Dues.    See  Ship — Sbbrifp 

DoGUMmTTB.    See  Inspection— Plea  ding     .. 

DoinciLB.    See  Communitt  of  Pfiopssirr     .. 

/8!m  Husband  AMD  Wira 
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Duress.    See  Ship — Salvage  « 

Dying  Declaration.    iSee  Evidence 
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Ejectment.    See  Lease 
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Election.  Parliament — Votert?  List — CivU  Commissioner's  Court 
— Illegality — Bute  of  Court  No.  190 — Mandaiory  Interdict — 
Alien — Practice. — ^An  application  to  correct  an  illegality  com- 
mitted by  a  Gvil  Commissioner  in  revising  or  amending  voters* 
lists  under  the  25th  section  of  Act  9  of  1892  should  be  by  way 
of  mandatory  interdict  and  not  by  means  of  a  summons  under 
the  190th  Rule  of  Court 

No  relief  will  be  granted  unless  the  existence  of  a  legal  right 
on  the  part  of  the  applicant  and  an  illegal  infringement  of 
such  right  by  the  Civil  Commissioner  have  been  clearly  estab- 
lished. 

A  person  whose  fethei^s  name  had  been  on  the  voters'  lists, 
and  whose  own  name  had  been  for  seventeen  years  on  the  voters' 
list  of  the  Paarl  division,  was  objected  to  before  the  Civil 
Commissioner's  Court  on  the  ground  that  he  was  an  alien.  He 
admitted  that  he  had  never  been  naturalized  and  that  he  had 
come  to  the  Colony  with  his  parents  at  the  age  of  three  years 
without  stating  where  he  came  firom. 

ffeldf  that  even  if  the  Court  had  the  power  to  interfere  at  the 
suit  of  an  objector  the  evidence  was  wholly  insufficient  to  justify 
such  interference.  MoU  vs.  CivU  Commissioner  of  the  Paarl 
and  Another  ..         ••         ••         ••         ••         ••         ••     463 

Begistration— Voters"  Lists--4cts  14  of  1874  amd  9  of  1892— 

A  person  whose  name  is  omitted  from  the  provisional  list  posted 
Vol.  XIV.  2  Q 
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in  terms  of  the  18th  and  19th  sects,  of  Act  14  of  1874,  and  who 
has  not  lodged  a  written  claim  with  the  registering  officer  in 
terms  of  the  20th  and  22nd  sects,  of  the  Act,  has  no  locus  standi 
to  have  his  claim  to  be  registered  as  a  voter  adjudicated  upcm 
by  the  Magistrate  under  the  24th  sect,  although  he  may  have 
originally  sent  in  his  claims  in  terms  of  the  5th  and  6th  sects, 
of  the  Act. 

It  is  the  duty  of  the  registering  officer  to  include  such  original 
claims  among  the  **  original  writings  '*  delivered  by  him  to  the 
Magistrate  in  terms  of  the  24th  sect,  of  the  Act.  Murray  and 
Others  vs.  Resident  Magistrate  of  Cape  Town  and  Others       ..     497 

Emancipation.  Minority — Arrest. — Where  thedefendant  is  a  minor, 
the  C!ourt  will  require  full  proof  of  emancipation.  The  &ct  that 
a  minor,  living  with  his  parents,  carried  on  for  a  period  of  six 
weeks  the  business  of  an  advertising  agent  and  broker,  is  in- 
sufficient proof  of  emancipation.     Cohen  y^  Sytner      ..         ..       13 

EsTOPPc;!.    Set  Insolvenot  ..  142 

Eviction.    See  Purchabb  and  Salk.  .         .. 192 

EviDiNCB.    /SccPbacticb 182,211 

- —  Boohs — Befreshing  Memory — Tradesman, — In  an  action  for  a 
debt  brought  by  a  tradesman  six  years  after  the  alleged  debt 
had  been  incurred,  he  produced  his  books,  which  had  been  kept 
by  his  assistant,  but  he  produced  no  proof  that  the  assistant  was 
dead,  or  ill,  or  absent  from  the  Colony,  or  that  he  himself  had 
read  the  entries  while  the  transactions  were  fresh  in  his  memory. 
The  defendant  admitted  the  purchases,  but  alleged  that  they 
were  paid  for  at  the  time  when  made,  ffddf  that  the  evidence 
was  insufficient  to  prove  the  debt.     Van  Niekerk  vs.  Fagan  ..       47 

Kes  Grestae — Dying  Declaration — Hearsay — Judicial  Discre- 
tion,— A  statement  made  by  an  injured  person  shortly  before  his 
death  as  to  the  cause  of  the  iujury  is  not  admissible  as  a  dying 
declaration  merely  because  the  injury  was  a  mortal  one,  and 
the  fact  of  his  expressing  a  hope  that  Ood  would  take  him 
does  not  prove  that  he  was  under  full  apprehension  of  his 
danger. 

Such  a  statement  is,  however,  admissible  (on  a  trial  for 
murder  or  culpable  homicide),  as  part  of  the  res  gestae^  if  the 
presiding  Judge,  in  the  exercise  of  a  sound  discretion,  is  of 
opinion  that  the  statement  was  made  so  shortly  after  the  inflic- 
tion of  the  injury  as  to  form  part  of  the  same  transaction,  and 
that  the  deceased  had  had  no  time  or  opportunity  to  devise  a 
story  to  the  disadvantage  of  the  accused.  Queen  vs.  Le 
Boua  424 

Theft — Best  Evidence — Identification — Invoice. — On  the  trial 

of  two  prisoners  for  theft  of  certain  shirts  from  S.,  the  only 
evidence  to  connect  certain  shirts  found  in  their  possession  with 
the  shirts  alleged  to  have  been  stolen  was  an  invoice  sent  by  a 
firm  in  Scotland  to  S.  describing  the  shirts  which  the  clerks  of 
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8,  swore  had  been  ordered  from  the  firm.  The  deaoriptioii  ^ven 
in  the  invoice  corresponded  with  the  pattern  of  the  shirts  foiuid 
in  the  prisoDen'  possession,  and  the  mark  on  the  invoice  corre- 
sponded with  the  mark  on  a  certain  case  consigned  by  the  firm 
to  S.  «nd  lost  in  transit  from  the  docks  to  his  stores;  but  no 
witness  was  produced  who  could  speak  to  the  contents  of  the 
missing  case.  Hdd,  that  the  best  evidence  that  the  missing 
case  contained  shirts  similar  to  those  found  in  the  prisoners* 
poHsession  had  not  been  produced,  and  that  the  invoice  was  not 
admissible  as  evidence  under  the  droumstances.  Queen  vs. 
Budd  and  SharOe  436 

EviDBKOB.  Contract — Document — Oral  Evidence — Variation — 
Btctifieation, — ^In  an  action  brought  by  the  Port  Elisabeth  Har- 
bour Board  to  recover  charges  imder  a  certain  tariff  for  convey- 
ance of  goods  to  the  defendants'  stores,  the  defendants  pleaded  that 
it  bad  been  specially  agreed  between  the  parties  that,  in  con- 
sideration of  a  lease  of  land  taken  by  the  defendants  from  the 
plaintifEiB,  a  lesser  sum  should  be  charged  to  the  plaintiffs  for 
such  conveyance.  In  support  of  such  plea,  the  delendants  pro- 
duced the  lease  as  well  as  oral  evidence  taken  in  Court  and  on 
comnussion  of  certain  communications  between  the  parties  before 
the  execution  of  the  lease.  It  being  clear  that  the  dociiment  was 
intended  to  be  a  final  and  complete  statement  of  the  whole  of 
the  transaction  between  the  parties,  Hddf  that  the  previous 
communications  would  not  justify  the  Court  in  imputing  into 
the  contract  a  term  inconsisteDt  with  the  written  lease,  so  long 
as  such  lease  was  recc^nized  by  both  parties  as  binding.  Port 
Elizabeth  Harbour  Board  vs.  Mackie^  Dunn  A  Co,      ..         ••     469 

ExoBpnoN  ON  Appeal.    See  Fbaoticb — ^Defamation       ..         ..     361 

BxBOunoN.  8dU — Attachmeni — Interpleader. — ^There  was.  a  bond 
fide  sale  of  movable  property,  and  the  purchase  price  duly  paid, 
but  the  goods  were  sdlowed  for  a  time  to  remain  in  the  use  of 
the  seller.  Shortly  before  a  judgment  was  obtained  by  a  creditor 
against  the  seller,  the  purchaser  obtained  actual  physical  pos- 
session of  the  property.  Held,  that  the  property  so  in  the 
purchaser's  possession  was  not  executable  under  a  writ  taken  out 
under  the  judgment  against  the  seller.    Forth  vs.  Chrunewald      269 

Judgment — Private  Sale  by  Execution  Creditor — Bent — 
Interpleader — Ownership. — In  an  interpleader  suit  brought  by 
the  purchaser  of  certain  furniture  against  the  lessor,  who  bad 
obtained  judgment  and  a  writ  of  execution  for  the  rent,  it  ap- 
peared that  the  claimant  had  before  such  judgment,  but  after 
accrual  of  a  portion  of  the  rent,  purchased  and  obtained  delivery 
of  the  furniture  from  a  prior  execution  creditor  by  private  sale. 
Held,  affirming  the  Magistrate's  judgment,  that  in  the  absence 
of  proof  of  acquiescence  at  the  time  on  the  part  of  the  lessee  in 
the  sale,  the  furniture  was  still  his  property  so  as  to  be  execut- 
able for  the  amount  of  the  lessor's  judgment  debt.    Black  vs. 

Lawrence *         ..         ..     441 
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Execution,  Undijk.   See  Will ..         ..    483 

Exemption  fbom  Examination.    See  Attorney 191 

Toix.    See  Divibional  Council — Toll 172 

ExPBOFBiATiON  OF  Land.  Bight  to  Transfer. — ^The  Goyernment 
having  expropriated  certain  land  for  railway  purposea,  EMj 
entitled,  on  action  bron^t,  to  judgment  directing  transfer  to  be 
made  in  the  Registry  of  Deedn,  Gk>Temment  paying  transfer 
expenses.     Colonial  Chvemment  vs.  Qertenbach^a  EaectUon  ..       51 

'       Bailwaf — Begistration   of    TiUe — Quitrtnt   Lwiyd — 

Waier — Interdict, — ^The  registered  owner  of  perpetual  quitrent 
land,  who  bought  it  without  notice  l^at  the  Bulway  Depart- 
ment claimed  the  right  to  use  the  water  rising  in  a  certain  well, 
in  r^ard  to  which  well  there  is  no  indication  on  the  land  itself, 
or  other  proof  that  it  had  been  expropriated  for  railway  purposes 
except  the  bare  hct  that  it  is  just  within  a  distance  of  thirty 
feet  from  one  side  of  the  line,  is  entitled  to  an  interdict  re- 
straining the  Department  from  taking  the  water  from  the  welL 
Oillet  ys.  Colonial  Oovemment  ••         •»         ••         ••     185 

Bailuxiy-'Ord.  8  of  1843— u4d«  No.  20  of  1857  and  15  of 

1872. — ^Where  a  railway  had  been  constructed  by  a  private 
company,  under  an  Act  of  Parliament  which  conferred  certain 
of  the  powers  of  expropriation  contained  in  Ordinance  No.  8 
of  1843,  and  the  railway  afterwards  became  the  property  of 
Government,  Held,  that  the  powers  of  expropriation  were  not 
exhausted  by  the  original  construction  of  the  line,  but  that  the 
Government  was  entitled  under  them  to  take  additional  lands 
now  required  for  the  same  railway.  Davison  ys.  Bailway 
Department  ..         ..         ••         ••         ••         ••         ••     297 

FiDEicoMMiBSUM.    iSse  Bubial-Gbound         5 

/Sec  Insolvency 68 

See  Will  388, 511 

FiDUCTABY.    SeeWiLh 511 

Flotation  of  Company.    See  Company       ..         ..         ..         ..     283 

FoBFEiTUBB  OF  LICENCE.    See  LiQUOB  LioENsiNa  Act       ••         ..         4 

FuRNiTUBB,  Sale  of.    Set  Insolvency        ••         161 

Fbaud.    See  Marbtaqe  ••         ••  ••         ..         ..      39 

— —  See  PuBOHASE  and  Sale  ..         ..         ..         ..         ..     192 

iSee  Pleading      ..         ..         ..         ..         ..         ••         ..     432 

Fbeiqht.    /See  Ship ..         ..94 

Genebai  Issue.    /See  Pleading  ••  ..         410 

Goldfiblds  Ci^AiM.    iSw  Company  ..  ..  ..         ..         ••  283 

Gbandchildben.    See  Will  ..  ..  ..         ..         ..  388 

GRAa?T.     See  Burial-Groukd  ..  ..  ..          ..          ...  5 
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Grant.  Construction  of— Boundary — Diagram--^*  Coniiguims  to  " 
— "  Eastending  towards  " — Sea, — In  the  body  of  a  grant  the 
words  **  contiguous  to  "  were  used  in  defining  the  boundaries  on 
three  sides  of  the  land,  but  in  describing  the  fourth,  %.e.  N.E. 
side,  the  boundary  was  said  to  be  '^  to  the  sea,"  and  on  th&face 
of  the  grant  there  was  an  indorsement,  In  Butch,  adjoiniilg  the 
diagram,  that  on  the  N.E.  side  the  land  extends  "  towards  the 
sea  ^ — naar  de  tee.  The  diagram  itself  agre^  with  the  extent 
of  land  appearing  in  the  grant  and  with  the  existing  beacons 
which  were  away  from  the  sea,  whereas,  if  the  sea  were  taken 
as  the  boundary,  the  extent  would  be  greatly  in  excess  of  the 
extent  granted.  Edd,  that  the  owner  was  not  entitled  to  claim 
from  the  Surveyor-General  an  amended  title  showing  the  sea- 
shore to  be  the  boundary  on  the  N.E.  side.  Beid  vs.  Surveyor^ 
Oenercd       ••         ••         ..  ••         ••         ..  ••         ••       34 

Land— BaUway— Act  No.  3  of  1882— Act  No.  15  of  1887-— 

Survey  Expenses. — ^The  Government,  in  consideration  of  the 
construction  of  a  line  of  railway  by  the  plaintifif  company,  con- 
tracted to  grant  to  them  certain  farms  out  of  a  list  of  farms 
detailed  in  a  schedule  annexed  to  the  agreement.  It  was 
stipulated  that  the  land  to  be  granted  should  be  held  under 
title  in  all  respects  similar  to  those  issued  under  Act  No.  16  of 
1887.  The  railway  having  been  constructed,  the  land  was  now 
about  to  be  granted,  but  a  dispute  arose  as  to  whether  the  ex- 
penses of  survey  of  the  farms  should  be  paid  by  the  Grovem- 
ment  or  by  the  company.  The  Court,  on  special  case  stated, 
decided  in  favour  of  the  Government.  Indtue  Bailway,  CoUeries 
&  Land  Co.,  Limited^  vs.  Colonial  Government  ..  ..     228 

Gbiqua  Law.  Marriage — Community  of  Property. — In  an  action 
brought  by  a  Griqua  to  recover  his  maternal  portion  of  a  certain 
farm  in  Griqualand  East  from  his  father,  the  question  arose 
whether,  according  to  the  law  of  that  coimtry  before  its  annexa- 
tion to  the  Colony,  the  law  of  community  prevailed  between 
spouses.  Eeldf  on  appeal,  that  the  burthen  of  proving  such  com- 
munity lay  upon  the  plaintiff,  and  that  in  the  absence  of  such 
proof  the  Court  below  had  properly  granted  absolution  from  the 
instance. 

Sbhblb  :  That  a  modified  community  exists  between  spouses 
married  in  Griqualand  under  Griqua  law,  to  the  effect  that 
upon  the  death  of  the  wife  the  husband  remains  in  possession 
of  the  immovable  property  and  retains  a  usufructuary  interest 
therein,  and  that  only  after  the  death  of  the  husband  do  the 
children  of  the  pre-deceased  spouse  get  her  share.  Fortuin's 
Executor  yB.  Abrahams     ..         ..         ..  ..  ..  ..       21 

HsABSAT.    See  Eyibencb       424 

HoLDiKa  ovBB  BT  LESSEE.    See  Lease       ..         ..         ..         ..     384 

Hospital.    See  Municipality  ..         ..         ..         ..         ..     236 
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HusiAKD  Aino  Wm  SeparaUom  Deed—Cu$tody  of  CkHdrm — 
Maintenanoe^^Bmnoval  from  JuriidicHon, — ^By  a  deed  of 
separation  between  husliand  and  wife  it  was  agreed  that  tbe 
latter  should  have  the  custody  of  the  female  children  of  the 
marriage  and  recdye  a  monthly  allowance  for  their  main- 
tenance. It  was  further  agreed  that  the  furniture  in  the  house 
theretofore  occupied  by  them  should  belong  to  the  wife  and  that 
the  husband  should.be  entitled  to  resume  the  custody  of  the 
children  in  case  they  should  not  be  properly  taken  care  of. 
The  wife  went  to  reside  in  Johannesburg  with  her  children, 
without  the  husbaud's  consent.  Edd^  in  an  action  brought  by 
the  wife,  that  she  was  not  entitled  to  recover  maintenance  for 
the  period  of  her  absence  from  the  Colony.    Barker  ts.  Barker    113 

—  Ante^ypHal  Ccntract — BegUtraHon — MairifMmud  Domicile 
— CommwUty  qf  Property — Ineciveney. — ^Where  two  spouses, 
not  domiciled  in  this  Colony,  had  married  in  another  country 
without  community  of  goods,  the  wife  is  entitled,  upon  the 
insolvency  of  her  husband  in  this  Colony,  to  daim  goods  which 
can  be  clearly  proved  to  be  her  separate  property,  although  no 
iostrument  in  the  nature  of  an  ante-nuptial  contract  has  been 
registered  in  this  Colony.    Bernstein  vs.  Bemetein^M  Trwtet,    161 

— —  Jvdiciail  Separation — Cruelty — Admieaum  qf  Adultery, — 
An  admission  by  a  husband  to  his  wife  that  he  has  committed 
adultery,  if  unsupported  by  other  evidence  of  adultery.  Is  not 
sufficient  to  ground  a  decree  of  divorce. 

Such  admission  coupled  with  acts  of  serious  assaults  on  several 
occasious,  and  with  the  fact  that  the  husband  habitually  used 
grossly  iodeoent  and  disgusting  language  to  his  wife,  thereby 
making  life  with  him  intolerable,  Heldt  sufficient  to  justify  an 
order  for  judicial  separation.     Van  Niekerk  vs.  Va/n  Niikerk    178 

—  Community — Bestriction  on  Alienation — Tranter. — ^Where 
property  was  burdened  with  a  restriction  against  alienation, 
except  to  descendants,  transfer  was  authorised  to  be  passed  to 
the  husband  of  a  descendant  to  whom  he  was  married  in  com- 
munity of  property.    Nieuwoudt  vs.  Begistrar  qf  Deedte         ..     244 

Antenuptial  Contract— Act  21  o/1875— P2aoa<U  of  Charle$  V., 

of  1540 — Insolvency, — ^Where  spouses  having  a  foreign  domicile 
are  married  out  of  community  of  property,  and  rights  are  secured 
to  the  wife  by  ante-nuptial  contract  validly  made  at  the  domicile 
of  the  marriage,  the  subsequent  removal  of  the  parties  to  this 
Colony  does  not  deprive  the  wife  of  her  rights,  or  prevent  her 
from  proving  concurrently  with  other  credit(»B  on  the  insolvency 
of  the  husband  in  this  Colony.    Boeman^e  Truetee  vs.  Boeman    323 

— *  Procedure — Woman  married  in  Community — Auisted  hy 
Hu^nd— -Exception  on  Appeal, — Where  Z.  sued  B.,  a  woman 
married  in  community  of  property,  duly  assisted  by  her 
husband,  for  damages  for  slander,  in  a  Magistrate's  Court, 
and  no  exception  was  taken  to  the  summons  in  such  Court, 
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Eddy  that  as  the  power  to  defend  the  action  and  the  power  to 
appeal  were  signed  bj  both  husband  and  wife,  an  exception 
could  not  be  allowed  on  ap{jeal.  Bhem  ys.  Zietsmah  ..  ..     361 

Husband  and  Wipe.  Suretyship — Benefits — Renunciation — No- 
tarial  Instrument — The  defendant  Jj^aving  made  two  promissory 
notes  in  favour  of  the  plaintiff,  in  payment  of  a  debt  due  by  her 
husband,  was  inducod  by  her  husband  to  sign  a  document  where- 
by she  pledged  a  life  policy  as  collateral  security  for  the  payment 
of  any  money  which  she  or  her  husband  might  thereafter  owe  to 
the  plaintiff,  she  renouncing  the  benefits  of  the  8,  C.  VeUeianum 
and  of  the  auth.  si  qua  mulier.  The  document  was  notarial  in 
form,  but,  according  to  Transvaal  practice,  in  the  absence  of  a  . 
notary,  it  was  executed  before  a  Landdrost,  who  admittedly  did 
not  explain  its  contents  or  inform  the  defendant  of  her  rights, 
but  was  satisfied  with  her  answer  that  she  knew  what  she  was 
signing.  In  fact  the  defendant  believed  that  she  was  securing 
only  the  promissory  notes  and  had  no  knowledge  of  the  meaning 
of  the  benefits.  After  her  husband's  death  she  paid  the  two 
promissory  notes,  but  refused  to  pay  the  plaintiffs  claim  for 
further  sums  alleged  to  be  due  to  him  for  the  husband's  defalca- 
tions. Held,  that  the  defendant  had  not  duly  renounced  the 
benefits  and  was  now  entitled  to  plead  them.  Marico  Board  of 
Executors  YS,  Auret  ..         ..         ..  ..         ..  ,.     446 

Contract  for  Household  Purposes — Necessaries — Midtnf 


Expenses  of  Confinement. — The  defendant's  wife,  being  about 
to  be  confined,  engaged  the  plaintiff  as  midwife  without  any 
notifications  to  her  that  the  husband  would  not  be  responsible 
for  the  wages. 

The  circumstances  of  the  defendant  were  such  as  to  make  the 
employment  of  a  midwife  proper  and  reasonable. 

Beldy  that  it  was  a  necessary  contract  for  household  purposes, 
upon  which  the  defendant,  as  husband,  was  liable.  Mason  vs. 
Bernstein    ..  ,.  ..         ..         ..         .,  .,         ..     504' 

Identification.    See  Evidence        ^     436 

Illegality.    /See  Pleadinq 432 

Imaum.  Mdhommedan  Congregation — Election — Rernoval  from 
Office. — ^There  is  no  established  rule  that  an  imaum  once  ap- 
pointed for  a  congregation  is  entitled  to  retain  his  ofiSce  for 
Hfe. 

In  the  absence  of  any  express  or  tacit  contract  made  by  an 
imaum,  before  or  at  the  time  of  his  appointment,  with  the  office- 
bearers or  the  members  of  the  congregation,  that  he  is  to  hold 
the  ofiQce  for  life  or  during  good  behaviour,  it  is  coropetint  for 
a  clearly-ascertained  majority  of  the  bond  fide  members  of  the 
congregation  to  dispense  with  h^s  services  after  due  notice  u> 
him.    Du  Toit  and  Others  vs.  Domingo  ..         ..  ..     126 

Immovables.    See  Community  of  Property         6i 
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Insolybhot.  FideicofMnismm —  VetUng —  CondiHonal  Legacy. — ^In 
the  abMDoe  of  any  indicatioiis  of  a  oontraiy  inteoiloii  in  the  will 
property  bequeathed  subject  to  ^fidei€ommi9$wn  doea  not  Test 
in  the  fideicommissary  l^atee  until  the  expiration  of  the  preyioaa 
fiduciary  interest. 

Certain  land  having  been  bequeathed  to  the  defendant's  mother 
subject  to  2k  fideicommiuwn  upon  her  death  in  his  favour  he 
became  insolvent,  whereupon  the  plaintiff  purchased  the  in- 
solvent's expectancy  from  the  trustee.  The  defendant's  mother 
died  after  the  account  of  the  insolvent  estate  had  been  confirmed. 
Hddf  that  the  plaintiff  was  not  entitled  to  recover  the  property 
from  the  defendant.    Jones  vs.  Matthewt  ..         ..         ..       68 

— !—  Legacy  —  Vested  Interest  —  MandaU  —  Estoppel  —  Sale  hy 
Jhtstee, — ^It  being  doubtful  whether  a  l^atee's  interest  in  the 
legacy  of  a  certain  farm  was  vested  or  not,  the  trustee  of  his 
insolvent  estate  obtained  his  consent  to  the  sale  of  such  interest, 
and,  upon  the  £Edth  of  such  consent,  the  sale  took  place  and  the 
price  was  paid  by  the  purchaser  to  the  trustee  and  by  him  dis- 
tributed among  the  insolvent's  creditors.  Edd,  in  an  action 
brought  by  the  insolvent,  after  his  rehalnlitation  and  after  the 
interest  had  clearly  vested,  to  recover  the  farm  or  its  value  from 
the  purchaser,  that,  whether  the  consent  given  by  the  plaintiff 
be  regarded  as  a  mandate  6r  as  creating  an  estoppel,  he  was  not 
entitled  to  be  relieved  against  the  consequences  of  his  own  act. 
Smit  vs.  Smifs  Executrix  142 

Household  Furniture — Creditors^  Meetings — Ordinance  6  </ 

1848,  s.  98. — A  trustee  in  insolvency  is  not  entitled  to  sell 
household  furniture  alleged  by  him  to  belong  to  the  insolvent 
without  directions  to  that  effect  given  by  creditors,  in  terms  of 
the  98th  section  of  the  Insolvent  Ordina^^ce,  at  a  duly  convened 
meeting  held  after  the  second  meeting  of  creditors.  Bernstein 
vs.  Bemstein^s  Trustee ,   ..  ..     161 

•^ AnU-nuptial  Contract— Husband  and  Wife— Act  21^1875— 

Plaoaat  of  Charles  F.,  1640. — ^Where  spouses  having  a  foreign 
domicile  are  married  out  of  community  of  property,  and  rights 
are  secured  to  the  wife  by  ante-nuptial  contract  validly  made  at 
the  domicile  of  the  marriage,  the  subsequent  removal  of  the 
parties  to  this  Colony  does  not  deprive  the  wife  of  her  rights, 
or  prevent  her  from  proving  concurrently  with  other  creditors 
on  the  insolvency  of  the  husband  in  this  Colony.  Bosman's 
Trustee  vs.  Bosman  323 

iNSPEcnoir.  BuU  of  Court,  No,  333 — Doeumenis— Pleading. — A 
defendant  having  in  bis  plea  stated  that  the  contents  of  a  certain 
document  in  his  possession  relating  to  matters  in  question  in  the 
action  bad  been  supplied  to  the  plaintiff.  Held,  on  an  applica- 
tion under  the  333rd  Bule  of  Court, 'that  the  defendant  was 
bound  to  give  inspection  of  8uch«  document  to  the  plaintiff,  who 
had  not  had  sufi&cient  opportunity  to  take  a  copy  of  the  docu- 
ment.    Crvywagen  vs.  Qird       ..  ..  ..  ..  ..       46 
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Interdict.    See  Water         

IirrERBST.    i8«e  Frivatb  Prosecution 
Interpleader.    iSee  Execution 
Invoice.    See  Evidbkce 
Irregularitt.    See  Review  ..         .. 
Irrigation.    /8m  Water  Eights       

Judgment  Creditor.    See  Execution 

Jurisdiction.  Mctgistrait^s  Court — British  Bechtianaland  Annexa^ 
Hon  Act  J 1895. — Before  the  annexation  of  British  Bechuanaland 
the  plaintiff  sued  the  defendant  in  a  Bosident  Magistrate's  Court 
of  that  territory  on  a  promissory  note  which  was  produced  as 
evidence  at  the  trial.  The  case  was  postponed  to  enable  the 
defendant  to  produce  evidence  for  the  defence,  to  the  effect  that 
the  promissory  note  bad  been  paid. 

After  the  annexation  the  case  was  called  on,  but  before  a 
different  Magistrate,  and,  on  exception  taken,  he  held  that 
he  had  no  jurisdiction  and  the  action  must  commence  de  novo. 

Hdd^  on  appeal,  that  although  the  Magistrate  was  not  bound 
to  accept  as  evidence  any  oral  evidence  previously  taken  before 
another  Magistrate,  yet  as  the  promissory  note  bad  been  pro- 
duced and  the  defence  was  payment,  he  ought  to  have  called  on 
the  defendant  to  produce  evidence  in  support  of  the  defence. 
Windley  vs.  Favre  ..  ..  ..  ..  .-         ..       29 

Magistrates  Court — Set-off, — ^H.  sued  C.  &  Co.  in  a  Magis- 
trate's Court  for  £19  5«.  9(/.,  arrived  at,  as  an  account  annexed 
to  the  summons  showed,  by  deducting  from  £65  14s.  due  by 
defendant  to  plaintiff,  the  sum  of  £46  88.  3d.  due  by  plaintiff  to 
defendant,  partly  for  cash  advanced  and  partly  for  money  received 
by  plaintiff  on  behalf  of  defendant.  At  the  trial  defendant  ex- 
cepted to  the  jurisdiction  of  the  Court  in  that  there  was  no 
agreement  as  to  set-off  and  that  the  Magistrate  would  have  to 
go  into  accounts  above  his  jurisdiction,  and  the  Magistrate 
upheld  the  exception.  Held^  on  appeal,  that  as  the  accounts 
were  capable  of  being  set-off,  no  a<n^eement  of  set-off  was 
necessary,  and  that  the  Mngistrate  had  jurisdiction  to  try  the 
case.    Hall  vs.  Clarke  &  Co,        ..  .,  ..  ..  ..     170 

Magistrate's  Court — Lease — Bent, — The  jurisdiction    of  the 

Magistrate's  Court  in  an  action  for  a  month's  rent  is  not  ousted 
by  the  fact  that  there  was  an  uncompleted  agreement  to  execute 
a  lease  for  a  term  of  years,  the  validity  of  the  agreement  not 
being  raised  on  the  pleadings.     Wehner  vs.  Bamh  ..  ..     212 

Magistrates  Court—Scab  Act  No.  20  of  1894— /nspec^or— 

Claim — Counterclaim — Damages. — ^In  an  action  by  a  Scab  In- 
spector to  recover  the  costs  incunred  in  dipping  defendant's  sheep 
in  terms  of  Act  20  of  1894,  the  defendant  set  up  two  counter- 
claims, the  first  for  £21  damages  sustained  by  the  loss  of  sheep 
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which  died  firom  dipping,  and  the  second  for  £20  damages 
caused  by  the  wrongful  act  of  the  Inspector  in  removing  the 
sheep  from  defendant's  farm.  The  Magistrate  dismissed  both 
counterclaims  as  being  t<^ether  in  amount  exceeding  his  juri»- 
diction.  Edd^  on  appeal,  that  the  first  counterclaim  was 
beyond  the  Magistrate's  jurisdiction,  but  as  the  two  claims 
were  perfectly  distinct  from  each  other,  aod  the  second  was  for 
an  amount  within  the  jurisdiction  of  the  Magistrate,  he  should 
have  adjudicated  thereon,  and  case  remitted  accordingly. 
Schoevers  vs.  Du  Phssis   ..  ..  ..  ..  ..         ..     290 

JuRiSDionoN.  Magistrates  Court — Liquidated  Sum — Counter' 
daim — Conditioned  Payment — Condictio  Indebiti. — ^The  pur- 
chaser of  timber  having  had  a  dispute  with  the  seller  as  to  the 
quantity  delivered,  sent  him  a  cheque  in  full  settlement  of  bis 
account.  The  seller  cashed  the  cheque  and  kept  the  money, 
bat  sued  the  purchaser  in  the  Magistrate's  Court  for  the  balance 
of  the  account,  viz.,  £50.  The  defendant  excepted  to  the  juris- 
diction, and  filed  a  counterclaim  for  an  amount  exceeding  the 
original  claim,  being  an  amount  paid  by  him  in  excess  of  the 
quantity  actually  delivered  to  him.  Hddy  on  appeal,  that  the 
Magistrate  had  properly  allowed  the  exception. 

Money  paid  on  condition  that  it  should  be  accepted  in  full 
satisfaction  of  the  creditor's  demand  may  be  recovered  back  on 
proof  that  it  was  in  excess  of  the  debt  due. — AttweU  db  Co,  ys, 
Furcdly  TaUop  A  Everett  368 

MagistrcUe^B    Court — **  Besiding** — District. — In    an    action 

brought  in  the  Magistrate's  Court  for  C.  for  the  price  of  ^oods 
sold,  it  appeared  the  sale  had  taken  place  within  the  district  of 
C,  and  that  for  six  weeks  before  action  brought  the  defendant 
had  been  living  within  the  district,  although  he  occasionally  left 
it  for  the  purpose  of  making  purchases  elsewhere  for  a  Johannes- 
burg firm,  Meld^  that  the  evidence  was  sufficient  to  justify  the 
Magistrate  in  holding  that  the  defendant  resided  within  the 
district,  and  that  the  Court  had  jurisdiction.  Oosthuyzen  vs. 
Pienaar      ..  ..  ..  ..  ..  .^         ..  ..     373 

Jus  Aocrescendi,    See  Will    ..         ..         ..         ..         ..         ..     511 

Lease.  Lessee  Holding  Over — Malicious  Trespass — Ejectment — 
Damages. — ^A  lessee  who  wilfully  or  contumaciously  holds  over, 
after  expiration  of  the  lease,  until  ordered  by  a  decree  of  eject- 
ment to  deliver  occupation,  is  liable  to  exemplary  damages  as 
tot  malicious  trespass. 

A  lessor  having  become  liable  to  a  second  lessee  in  damages 
for  not  being  able  to  give  possession  of  the  premises  in  conse- 
quence of  the  first  lessee  wilfully  holding  over  xmtil  ejectment, 
ffeldj  that  the  lessor  was  entitled  to  recover  such  damages  from 
the  fiiBt  lessee,  besides  an  amount  equal  to  the  rent  for  the 
period  of  such  wrongful  occupation.    IfichoUon  vs.  Mffburgk  ..     384 

Cession   of-^Purchase   of  Land   Leased-^Bent-^Collateral 


543 


PAGB 


Security. — ^The  right  of  a  lessee  to  retain  occupation  of  the  land 
after  sale  and  transfer  thereof  by  the  lessor  to  another  person,  is 
conditional  upon  his  willingness  to  pay  the  rent  to  such  pur- 
chaser ;  but  if  the  purchaser  bought  with  knowledge  of  a  prior 
cesciion  for  value  of  the  lease  by  the  lessor,  his  rights  will  not  be 
enforced  in  competition  with  the  cessionary  so  long  a^  the  cession 
remains  in  force. 

Land  leased  having  been  sold  in  execution  and  transferred  to 
the  purchaser  without  reference  in  the  conditions  of  the  sale  to 
the  lease,  but  with  notice  from  the  cessionaiy  to  the  purchaser 
that  the  lessor  had  ceded  the  lease  as  a  collateral  security  for  a 
for  a  debt  owing  to  the  cessionary :  Held,  that,  although  upon 
repayment  of  the  debt  the  cessionary  receded  the  lease  to  the 
lessor,  the  latter  was  not  entitled  in  competition  with  the  pur- 
chaser to  claim  the  rent  accruing  due  after  payment  of  the  debt 
had  put  an  end  to  the  cession  as  collateral  security.  Botha^e 
Executors  vs.  Du  Flooy  and  Dreyer       .•         ••         ..         ..     414 

Lbasb.    iSSee  Magistbatb's  Goxtbt— JiTBiBDionoN 212 

•"■^~"    oee  iSbokeb         ••         ••         ..         ..         ..         ..         ..     ooo 

Lboact.    iSee  brsoLYKMCT 68,142 

Lbttebs  of  Rbqubst.    iSeePBAcncE 211 

Lien.  Co-owner — Implied  Authority — Pledge  of  Title  Deeds — 
Loan  on  Mortgage — Agenfs  Charges. — Where  land  has  been 
transferred  by  one  and  the  same  deed  to  two  or  more  persons 
one  co-owner  has  no  implied  or  tacit  authority  to  pledge  the 
transfer  deed  as  security  for  the  charges  of  a  commission  agent 
in  attempting  to  raise  a  loan  on  mortgage  of  the  land  at  the 
request  of  such  owner  without  the  consent  of  his  co-owners. 

Such  a  commission  agent  has  no  lien  on  the  transfer  deed  for 
his  charges  or  for  the  proposed  lender's  claim  for  interest  in 
lieu  of  notice  in  respect  of  a  loan  which  has  been  negotiated 
but  subsequently  cancelled.  Jewell  &  Butter  vs.  Hazdl  <k 
Steer  ..       16 

LlQlTIDATED  DEMAND.      See  MaOISTRATE*B  CotTBT — ^APPBEKTICESHIP     398 

Liquor  Licence.    ^See  Liquob  Licensing  Act         4,480 

Liquor  Licensing  Act.  Penalty — Forfeiture, — ^ITie  only  penalty 
which  can  be  imposed  for  a  contravention  of  the  76th  sect,  of 
Act  No.  28  of  1883  is  a  forfeiture  of  the  licence.  The  provisions 
of  8. 85  do  not  apply  to  a  contravention  of  the  76th  section. 
Queen  vs.  Van  Boven       4 

—  BotUe-Store — General  Store — Licence, — ^The  holder  of  a  "  bottle 
licence,"  authorising  him  to  sell  on  *"  Erf  No.  106  flopefield," 
without  any  further  restriction,  sold  a  bottle  of  wine  in  the  door 
of  his  general  store  which  was  about  ten  yards  distant  from  the 
bottle-store  but  on  Erf  No.  106.  Eeld,  that  he  could  not  be 
convicted  of  selling  liquor  at  a  place  where  he  was  not  author- 
ised to  sell    Queen  ys.  Abel        480 
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Mahoiocbdan  Congregation.    iSe«  Imaum '        ..     126 

Magi8TBAtb*8  Court.  Summons — Account — CwU — Pleading, — 
The  omission  to  deliver  with  a  summons  in  a  civil  case  in  a 
Magistrate's  Court  a  full  account  relating  to  the  claim  is  not 
fatal  in  case  such  omission  has  not  prejudiced  the  defendant  in 
his  defence. 

The  plaintiff  t^lleged  in  hiA  summons  that  the  defendant  had, 
for  Taluahle  consideration,  promised  to  pay  a  deht  owing  hy  the 
plaintiff  to  A.,  and  that  the  deht  not  having  been  so  paid  the 
plaintiff  incurred  and  paid  certain  costs  in  defending  an  action 
brought  against  him  for  the  debt  by  A.  Edd^  that  these 
allegations  disclosed  no  gronnd  of  action  by  the  plaintiff  a^nst 
the  defendant  to  recover  the  amount  of  costs  so  paid.  Baasoh 
vs.  VanZyl  ..  ..  ..         •. 24 

British  BechuanaJand  Annexation  Act,  1895 — Magistrate's 

Court — Fending  Causes — Postponed  Case — Jurisdiction, — ^Be- 
fore the  annexation  of  British  Bechuanaland  the  plaintiff  sued 
the  defendant  in  a  Resident  Magistrate's  Court  of  that  territory 
on  a  promissory  note  which  was  produced  as  evidence  at  the 
trial.  The  case  was  postponed  to  enable  the  defendant  to 
produce  evidence  for  the  defence,  to  the  effect  that  the  pro- 
missory note  had  been  paid. 

After  the  annexation  the  case  was  called  on,  but  before  a 
different  Magistrate,  and,  on  exception  taken,  he  held  that 
he  had  no  jurisdiction,  and  the  action  must  commence  de  novo. 

Held,  on  appeal,  that  although  the  Magistrate  was  not  bound 
to  accept  as  evidence  any  oral  evidence  previously  taken 
before  another  Magistrate,  yet  as  the  promissory  note  had 
been  produced  and  the  defence  was  payment,  he  ought  to 
have  called  on  the  defendant  to  produce  evidence  in  support 
of  the  defence.     Windley  vs,  Favre       ..  ..         ••  ••       29 

Jurisdiction — Set-off, — ^H.  sued  C.  &  Co.  in  a  Magistrate's 

Court  for  £19  58.  dd,^  arrived  at,  as  an  account  annexed  to  the 
sunmons  showed,  by  deducting  from  £65  14s.  due  by  defendant 
to  plain tiffy  the  sum  of  £46  Ss,  Sd,  due  by  plaintiff  to  defendant, 
partly  for  cash  advanced  and  partly  for  money  received  by 
plaintiff  en  behalf  of  defendant.  At  the  trial  defendant 
excel  ted  to  the  jurisdiction  of  the  Court  in  that  there  was  no 
agreement  as  to  set-off  and  that  the  Magistrate  would  have  to  go 
into  accounts  above  his  jurisdiction,  and  the  Magistrate  upheld 
the  exception.  Held,  on  appeal,  that  as  the  accounts  were 
capable  of  being  set-off,  no  agreement  of  set-off  was  necessary, 
and  that  the  Magistrate  had  jurisdiction  to  try  the  case.  HaU 
vs.  Clarke  db  Co.    ..         ..  ..  ••  ..  ..         ••     170 

Jurisdiction — Lease — Bent — ^The  jurisdiction  of  the  Magis- 
trate's Court  in  an  action  for  a  month's  rent  is  not  ousted  by 
the  fact  that  there  was  an  uncompleted  agreement  to  execute  a 
lease  for  a  term  of  years,  the  validity  of  the  agreement  not  being 
raised  on  the  pleadings..    Webner  ys.  Bam        «.         «.         ..     212 
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Magistrate's  Coubt.  Scab  Act  No,  20  of  1894 — iMpector^Claim 
— Counterclaim — Damages, — An  Inspector  is  entitled  to  sue  for 
the  recovery  of  the  costs  properly  incurred  by  him  in  dipping  and 
cleansing  diseased  sheep  under  and  by  virtue  of  the  17th  section 
of  the  Scab  Act  No.  20  of  1894.  The  Inspector's  travelling  ex- 
penses lire  not  part  of  such  costs. 

In  an  action  by  an  Inspector  to  recover  the  costs  incurred  in 
dipping  defendant's  sheep,  the  defendant  set  up  two  counter- 
claims, the  first  for  £21  damages  sustained  by  the  loss  of  sheep 
which  died  from  the  dipping,  and  the  second  for  £20  damages 
caused  by  the  wrongful  act  of  the  Inspector  in  removing  the 
sheep  from  defendant's  fEirm.  The  Magistrate  dismissed  both 
counterclaims  as  being  together  in  amount  exceeding  his  juris- 
diction. Heldf  on  append,  that  the  first  counterclaim  was 
beyond  the  Magistrate's  jurisdiction,  but  as  the  two  claims  were 
perfectly  distioct  from  each  other,  and  the  second  one  was  for  an 
amount  within  the  jurisdiction  of  the  Magistrate,  he  should  have 
adjudicated  thereon,  and  case  remitted  accordingly.  Schoevers 
vs.  Du  Plessis        ..         ..         ..         ••         ..         ..         ..     290 

^  Jurisdiction — Liquidated  Sum — Counterclaim — Conditional 

Payment — Condiotio  Indebiti. — The  purchaser  of  timber  having 
had  a  dispute  with  the  seller  as  to  the  quantity  delivered,  sent 
him  a  cheque  in  full  settlement  of  his  account.  The  seller 
cashed  the  cheque  and  kept  the  money,  but  sued  the  purchaser 
in  the  Magistrate's  Court  for  the  balance  of  the  account,  viz., 
£50.  The  defendant  excepted  to  the  jurisdiction,  and  filed  a 
counterclaim  for  an  amount  exceeding  the  original  claim,  being 
an  amount  paid  by  him  in  excess  of  the  quantity  actually  de- 
livered to  him.  Heldf  on  appeal,  that  the  Magistrate  had  pro- 
perly allowed  the  exception. 

Money  paid  on  condition  that  it  should  be  accepted  in  full 
satisfaction  of  the  creditor's  demand  may  be  recovered  back  on 
*     proof  that  it  was  in  excess  of  the  debt  due.    Attwell  db  Co.  vs. 
FurceUf  Yallopd:  Everett.,         ..         ..         ..         ..         ..     368 

Jurisdiction — '*  Residing  ^-r District, — In  an  action  brought 

in  the  Magistrate's  Court  for  C.  for  the  price  of  goods  sold,  it 
appeared  that  the  sale  had  taken  place  within  the  district  of  C, 
and  that  for  six  weeks  before  action  brought  the  defendant  had 
been- living -within  the  district,  although  he  occasionally  left  it 
for  the  purpose  of  makiqg  purchases  cdsewhere  for  a  Johannes- 
burg firm.  Held,  that  the  evidence  was  sufficient  to  justify  the 
Magistrate  in  holdmg  that  thd '  defendant  resided  within  the 
district,  and  that,  the  Court  had  jurisdiction.  Oosthuyzen  vs. 
Fienaar       ..  ..  ••  ..  .•  ••         ••         ••     373 

Swmmcns — Amendm/ent — Exception — Misdescription, — One  of 


the  defendants  in  an  action  in  a  Magistrate's  Court  having  been 
described  in  the  summons  as  "  Civil  Commissioner "  instead  of 
"Resident  Magistrate,"  the  defendants  excepted  to -the  sum- 
mons by  reason  of  such  misdescription.  The  Court  sustained  the 
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exceptioD,  and  refused  to  allow  an  amendment  appkd  for  by  the 
plaintiff. 

Bddf  that  the  amendment  ought  to  have  been  allowed  in  the 
absence  of  any  proof  that  the  plaintiff  would  have  been  pre- 
judiced thereby. 

A  person  who  commits  a  delict  or  tort,  or  procures  its  com- 
mission, is  personally  liable  to  the  injured  party,  even  although 
he  acted  in  a  representative  capacity. 

An  action  having  been  brought  against  the  members  of  a 
Rinderpest  Committee  for  the  illegal  destruction  of  the  plaintiffs 
dog,  the  defendants  excepted  to  the  summons  on  the  ground  that 
they  could  not  be  Fued  '*  personally  and  iodividually." 

Hddf  on  appeal,  that  the  exception  ought  not  to  have  been 
allowed.     Thampgon  vs.  Bmrkly  East  Binderpest  Committee  ..     393 

Maqistbate's  Coubt.  Jurisdiction — Apprenticeship— Breach  of 
Contract — Minor — Bonft  fide  Counterclaim — Liquidated  Be- 
mand — Set-off. — ^In  an  action  in  a  Magistrate's  Court  for  an 
amount  within  the  jurisdiction,  the  defendant  filed  a  counter- 
claim for  a  liquidated  demand  exceeding  £20  and  excepted  to 
the  jurisdiction.  The  counterclaim  being  on  the  hce  of  it  un- 
reasonable and  founded  upon  an  illegal  transaction,  Held,  that 
it  had  not  been  made  bond  fide,  and  that  the  Magistrate  rightly 
dismissed  the  exception. 

An  apprentice,  who  had  been  duly  apprenticed  by  his  father 
to  the  defendant  on  condition,  among  others,  that  he  should  be 
instructed  in  the  Christian  religion  and  the  English  language, 
and  should  not  be  assigned  to  any  other  employer  without  the 
father's  consent,  Tield  entitled,  on  becoming  of  age,  to  obtain 
damages  from  the  defendant  for  breach  of  contract. 

The  defendant  having,  after  the  death  of  the  father  and  with- 
out the  consent  of  the  mother,  who  survived,  transferred  the 
plaintiff  to  the  Government  as  rinderpest  guard,  which  duty 
.  involved  his  absence  from  the  defendant's  home  and  the  utter 
neglect  of  his  education,  received  part  of  the  salary  payable  to 
the  plaintiff  as  such  guard,  and  by  his  coimterclaim  demanded 
the  balance  which  the  plaintiff  had  received. 

Held,  that  the  coimterclaim  was  on  the  faxie  of  it  unreason- 
able and  founded  on  an  illegal  transaction.  Bekker  vs.  Van 
Heerden      ..  ..  ..  .,  ..  ..  .,  ..     398 

Mauttenanob.    iSeeHuBBAin)  and  Wife 113 

MAin)A]ii78.    iSec  MulnciPAiiiTr        361 

Mandate.    /SeclNSOLVENcr 142 

Mabbiaoe.  Minor — Fraud — Bestitution — Matrimonial  Domicile 
— Community  o/Froperty, — ^The  marriage  of  a  minor  must  be 
deemed  to  be  valid  until  annulled  by  juogment  of  a  competent 
Court 

Minority  is  not  per  se  sufficient  ground  for  annulling  a 
marriage.    If  either  party  is  entitled  to  restitution  by  reason  of 
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the  fraud  of  tlie  other  proceedings  must  be  taken  within  a 
reasonable  time  after  discovery  of  the  fraud.  Eaupt  vs. 
Haupt        ..         ..         ..         .•         ••         .•         ••         ..       89 

Mabbiaqb.    iSlw  Griqua  Law 21 

SeeOoMMJTgjTY  OF  Pbopkbtt ..       61 

Masteb  and  Servakt.  C(m:tract—Act  18  of  1873,  «.  2,  para,  1. — 
Criminal  Offence. — A  contract  by  which  A.  agrees  to  let  B.,  a 
labourer,  reside  on  his  ground  free  of  charge,  on  condition  that 
B.  shall  give  his  services  to  A.  whenever  required  to  do  so,  is 
not  sufficient  to  ground  a  prosecution  under  Act  18  of  1873, 
s.  2,  para.  1,  for  foiling  to  commence  service  at  the  time  con- 
tracted for.     Queen  vs.  Nd         423 

Matbimonial  Domicile.  Bee  Mabbiage — GoMMmnrr  of  Pbofebtt     39 

jSee  Husband  AND  Wife         161 

Midwife.    See  Husband  and  Wife  ..         ..         ..         •.      .   ..     604 

MiNOB.    See  Mabbiage  39 

iSfee  Magistbate's  CouBT — ^Appbbnticebhip 398 

MiNOBiTT.    See  Abbebt — Emancipation 13 

Minutes.    5ee  Municipality 351 

Mistake.    iSee  Account,  Settled     ..         31 

Motion.    See  Pbactioe — Tbade-Mabe .,     366 

NOT  Seconded.    See  Municipalitt      ..         ..         ..         .,361 

Municipal  Abe  A.    i8«e  Municipality  490 

Municipality.  Rateable  Fropertt^ — Appeal  aga%n$t  Valuation — 
Hoepitai^Act  No.  45  of  1882.— The  appeal  allowed  by  the 
124th  section  of  the  Q^neral  Municipal  Act  No.  45  of  1882,  from 
the  Municipal  Valuation  Court  to  the  Court  of  Resident  Magis- 
trates is  as  to  the  amount  of  valuation  placed  upon  property. 
The  question  whether  or  not  property  is  rateable  under  the  Act 
is  not  a  question  for  the  Magistrate's  Court 

A  Sanitarium  intended  for  the  care  and  nursing  of  the  sick, 
and  the  training  of  medical  missionary  nurses,  erected  by  sub- 
scription, the  property  being  vested  in  trustees,  and  none  of  the 
donors  or  other  persons  being  entitled  to  any  profits  or  return 
of  their  donations,  the  institution  receiving  mainly  paying 
patients,  poor  patients,  however,  being  treated  gratuitously. 
EM^  to  be  excepted  under  the  115th  section  of  the  Qenend 
Municipal  Act  No.  45  of  1682  from  liability  to  be  rated  nnder 
the  Act.  Ti-ustees  of  Claremoni  Sanitarium  vs.  Claremont 
Municipality         ..  ..  ..  "  ..  ..  ..     236 

Cape  Town  Municipal  Acts  No,  26  of  1893, «.  104,  and  No.  26 

of  1897,  8.  20— FoU  of  Voters.— A  poll  of  voters  of  the  Muni- 
cipality, to  determine  the  raising  of  a  loan  for  public  works, 
demanded  under  the  104th  and  106th  sections  of  Act  No.  26  of 
1893,  before  the  passing  of  Act  No.  25,  of  1897,  but  not  taken 


548 

PAGS 

until  after  that  Act  came  into  operation.  Heldy  (o  be  governed 
by  the  provisions  of  snch  last-mentioned  Act  Herbert  vs. 
Cape  Toton  Town  Council  ..  ..  ,.  ..  ..     267 

MuNiciPALiTT.  Loan  for  PMic  Works — Plans  and  Specifications — 
Objection  by  Ra^payerp^Act  45  </  1882.— The  Town  Goundl 
of  Oudtehoom,  a  Municipality  oonatituted  under  Act  No.  45  of 
1882,  having  given  notice  that  they  intended  to  borrow  a  sum  of 
money  for  the  purpose  of  purchasing  oertain  lands  and  water- 
rights  required  for  carrying  out  a  scheme  for  securing  a  water 
supply  for  the  Municipality,  interdicted,  upon  the  application 
of  an  objecting  ratepayer,  from  proceeding  furtlier  in  raising  the 
proposed  loan  until  proper  plans,  specifications,  and  estimates 
had  been  prepared  for  the  inspection  of  the  ratepayers.  Caim- 
cross  vs.  Oudtshoom  Tovm  Council        ..  ..  ..  ..     272 

—  Proceedings — Minutes — Motions  not  Seconded — Act  45  of 
1882. — An  order  in  the  natiu«  of  a  mandamus  will  not  be 
issued  to  compd  a  Municipal  GouncQ  constituted  under  Act  45 
of  1882  to  amend  the  minutes  of  such  Council  by  inserting 
therein  a  record  of  motions  not  seconded,  where  there  are  no 
regulations  to  that  effect,  and  where  the  usual  practice  of  not 
inserting  such  motions  in  the  minutes  was  observed,  and  was 

not  contrary  to  law.     Winterbach  vs.  Worcester  Municipality      351 

— ^  Regulations  Con/erring  Powers — Non-exercise  o/— Damages. — 
The  municipality  of  A.  promulgated  certain  additional  regula- 
tions containing,  inter  alia^  one  that "  the  removal  of  the  night- 
soil  shall  be  made  only  by  the  officer  or  officers  that  may  be 
appointed  by.  the  Council  from  time  to  time,**  but  did  not  act 
under  them,  having  given  notice  that  the  regulations  would 
stand  over  pending  the  promulgation  of  the  Public  Health  Act, 
1897.  C,  a  ratepayer,  previous  to  the  promulgation  of  the  Act, 
called  upon  the  Council  to  remove  his  night-soil  in  terms  of  the 
regulations,  and  upon  the  Council's  refusal  sued  it  for  damages 
caused  by  its  neglect  to  remove  such  night-soil. 

Eeldf  on  appeal,  that  inasmuch  as  the  regulations  conferred 
powers  and  did  not  impose  a  duty  upon  the  Coxmcil,  the  non- 
exercise  of  such  powers  did  not  ^ound  an  action  for  the 
damages  claimed.    Municipality  of  Alice  ys*  CraUen ,.         ..     379 

—  Oontrgxt — Construction — Stipulation — Municipal  Area — 
Extension. — ^By  a  contract  entered  into  between  the  R.  Muni- 
cipal Council  and  the  D.  Waterworks  Company  the  latter 
undertook  to  lay  down  pipes  for  the  efficient  supply  of  water 
in  all  thoroughfares  and  streets  at  its  own  cost  upon  receiving 
a  guarantee  from  the  owners  of  property  within  the  Municipality 
for  whose  sake  such  pipes  might  be  laid  down  that  they  would 
take  sufficient  water  to  yield  a  certain  return  of  interest. 

HM,  in  the  absence  of  any  provision  in  the  contract  to  meet 
the  case  of  an  extension  of  the  area  of  the  Municipality,  that 
only  the  owners  of  property  which  was  within  the  Municipality 
at  the  time  of  the  contract  could  take  the  benefit  of  the  stipula- 
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tioD  made  on  th«ir  behalf  by  the  GoonciL  Bondebotch  Muni- 
cipal CawncU  T8.  Cape  Town  DisbicU  Waierworka  Co^ 
UmiUd      ..         ..         ..         490 

MuNidPALiTT.  Ocntraot — Variation — Quantum  Mebutt. —  ITie 
defendant  Town  Council  having  engaged  the  plaintifiTs  services  as 
Medical  Officer  of  Health  at  a  certain  remuneration  for  each  in- 
spection and  report,  and  having  afterwards  requested  him  to  make 
certain  house-to-house  inspections  and  reports,  hdd  bound  to  pay 
Him  according  to  the  scale  agreed  upon  in  the  absence  of  proof 
that  the  terms  of  the  contract  had  during  the  interval  been  varied. 
The  foot  thai  on  one  occasion  the  plaintiff  had  made  lower 
charges  for  inspections  during  a  smallpox  epidemic  does  not 
constitute  such  proof.     Carter  vs.  Aliwal  North  Municipality     506 

Municipal  Ebgulationb.    See  Pbivatb  Pbobbcution      ••         ..     120 

Katiyb  Locations  Act.    See  Review         41 

Tebbttobies  Act.    See  Review  224 

Necesbabibb  of  Houbbhold.    See  Hubbakd  and  Wife     ..         ••     504 

Nboijoence.  Divisional  Council — Boad — Construction — Damages. 
— ^At  a  distaoce  of  sixteen  feet  from  the  side  of  a  divisional  road 
was  a  hole  which  served  as  an  entrance  to  a  culvert  for  con- 
veying water  underneath  the  road  to  the  other  side  of  the  road. 
The  road  was  protected  by  two  large  stones,  with  just  sufficient 
space  between  them  to  allow  a  horse  to  pass  through.  The 
plaintiff  rode  along  the  road,  when  his  horse  swerved,  and  then 
backed  a  considerable  distance,  until  it  passed  between  the 
stones  and  fell  into  the  hole.  Edd,  reversing  the  judgment  of 
the  Magistrate's  Court,  that  the  accident  was  one  which  oogold 
not  have  been  reasonably  foreseen,  and  that  there  was  not 
sufficient  proof  of  negligence  on  the  part  of  the  Divisbnal 
GouncU  in  the  maintenance  of  the  road.  Cape  Divisional 
CotmcU  vs.  Langford       ..         ..         ..         ..         ..         ..     148 

NoTABY.    iS^ee  Attorney        191 

Notice  of  Chabge  on  Remittal  of  Case.    See  Remittal  ..       87 

Kuisance.  Brickfield — Abatement — Prescription, — A  distinction 
is  to  be  drawn  between  nuisances  which  are  noxious  to  life  or 
property,  and  those  which  are  detrimental  only  to  personal 
comfort 

Prescription  cannot  be  relied  upon  to  prevent  the  abatement 
of  a  nuisance  proved  to  cause  injuries  noxious  to  life  or  property. 
Gifford  YB.  Hare 265 

—    See  Pbivate  Pbobbcution 120 

Ordinance  40  OF  1828,  B.  15.    i&ee  Private  Prosecution..         ..     120 
6  OF  1843,  8.  98.    iSee  Insolvency       161 

—  8  OF  1843.    iSec  Exwm)pbiation  297 

—  3  OF  1844.    iSec  Sheriff— Smp  319 

Vol.  XIV.  2  R 
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^OuTsmpB.**    1800  DiPAVAtiOH         ..    488 

OwviBSBiP.    iSmEzboution 441 

Pabthbbship.  Executan — Right  to  Sue — Pleading. — Two  persons, 
who  bad  been  trading  together,  died,  and  the  executors  of  each 
partner  joined  in  suing  for  a  partnership  debt.  Exception  taken 
to  their  want  of  capacity  overruled.  Soeker'i  Executan  ts. 
JjOwrencB    ••  ••  ..  .•  ••  ••  ..  ••     2x0 

PaTXENTINTO  OOTTBT.      /SSoe  PLBADINa  410 

Pekai/tt.    See  Liquob  Licbnsino  Aot        4 

Pendikq  Caubb.    See  Jubibdiotion 29 

Peregrinus,    See  Goers  ••         ••         ..         ..         ..         ..     182 

Pebekkial  Stream.    See  WaTeb  Rights    ..         ..  199,  214,  246 

PBBIL8.0F  Sea.    jSm.Ship   ...  102 

Plans  AKi)  Seecifications... /See  MuHioiPAJJTT 272 

Plbadivo.  Magistrate's  Court — Summons — Account — Costs, — The 
plaintiff  alleged  in  his  summons  that  the  defendant  had,  for 
valuable  consideration,  promised  to  pay  a  debt  owing  by  the 
plaintiff  to  A.,  and  that  the  debt  not  having  been  so  paid  the 
plaintiff  incurred  and  paid  certain  costs  in  defending  an  action 
brought  against  him  for  the  debt  by  A.  Edd,  that  these 
allegations  disclosed  no  ground  of  action  bylhe  plaintiff  against 
the  defendant  to  recover  the  amount  of  costs  so  paid.  Beuson 
vs.  Van  Zyl  ..  ..         ..         ..  ..         ••         ..       24 

* 

JRuJe  333 — Documents — Inspection. — A  defendant  having  in 

his  plea  stated  that  the  contents  of  a  certain  document  in  his  . 
possesfdon  relating  to  matters  in  question  in  the  action  had  been 
supplied  to  the  plaintiff,  Held,  on  an  application  under  the 
333rd  Rule  of  Court,  that  the  defendant  was  bound  to  give 
inspection  of  such  document  to  the  plaintiff,  who  had  not  had 
sufficient  opportunity  to  take  a  copy  of  the  document  Cruy- 
wagen  vs.  Qird       ..  ..    .     ..         ..         ..         ..  ..     46 

Executors — Partnership — Right  to  Sue. — ^Two  persons,  who  had 

been  trading  together,  died,  and  the  executors  of  each  partner 
joined  in  suing  for  a  partnership  debt.  Exception  taken  to 
their  want  of  capacity  overruled.  Soeker^s  Executors  vs. 
Lawrence    ••         ..  ..         ..         ..         ..         ..         ..     210 

^—  Tender — Payment  into  Court — Exertion — Oeneral  Issue — 
Pule  of  Court  No,  332.— It  is  now  competent  for  a  defendant^ 
by  his  plea  or  answer,  to  deny  his  liability  altogether,  notwith- 
standing that  he  may  have  paid  a  sum  of  money  into  Court  or 
made  and  pleaded  a  tender,  by  way  of  satisfaction  or  amends, 
provided  that  the  tender  be  imconditional. 

-In  an  action  for  the  illegal  detention  of  certain  cattle,  the 
plea  denied  the  illegality  of  the  detention,  and  then  proceeded 
to  tender  a  sum  of  money  in  case  the  Court  should  decide  that 
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the  detention  was  illegal .  Edd^  on  the  plaintiffs  exception  to 
the  plea,  that  either  the  denial  of  liability  or  the  plea  of  tender, 
so  far  as  it  was  conditional,  must  be  struck  out  of  the  plea. 
Van  der  J^ouyYs,  Colonial  Oovernmeni,,         ..         ..         ..     410 

Plbadikg.  Fraudr—llUgaiity — AhncHution  from  Instance, — ^The 
defence  of  fraud  should  be  specially  pleaded. 

In  an  action  for  money  lent,  the  defendant  pleaded  a  denial 
of  the  loan,  but,  in  his  evidence  at  the  trial,  stated  that  the 
money  had  been  given  to  him  by  the  plaintiff  in  respect  of 
illicit  diamond-buying  transactions.  Judgment  was  given  for 
the  defendant,  but  without  any  reasons.  Beld,  on  appeal,  that 
the  special  defence  ought  to  have  been  pleaded,  and  that,  by 
altering  the  judgment  into  absolution  from  the  iDstance,  an 
opportunity  should  be  given  to  the  plaintiff  to  renew  his  action 
and  meet  the  charge  of  fraud  and  illegality.    Lyons  vs.  Eessen     432 

pLEDOB.  Delivery — Attachment — Possession, — A"  certain  horsel  be- 
longing to  a  judgment  debtor  was  found  by  the  mesf«enger  of 
the  Court  on  a  farm  occupied  by  such  debtor  running  with  her 
other  cattle,  and  was  attached  in  execution  of  the  judgment. 

Before  such  attachment  the  horse  had  been  pledged  by  her  in 
security  of  a  debt  due  to  the  pledgee  and  delivered  to  the 
pledgee's  agent,  ^d  by  him  left  in  the  possession  of  the  debtor's 
minor  son,  who  lived  with  his  mother  and  was  entirely  under 
her  oontroL  ffeUd,  on  appeal  in  an  interpleader  suit,  that  the 
attachment  was  valid  as  against  the  pledgee.  Louw  vs. 
Andfews     ,*         ..         ••  ••  ••  *•         ••         ••       ^* 

See  Co-owNEB — ^Ldsn    ..         ..         ..         ..         ••         ..       16 

Poison.    See  Cbikinal  Law 829 

PossBSSiON.    See  Pledgb         ..         ..         ..       27 

PowBB  OP  Attornbt.  CanodUd — Delivery  to  Principal  ordered — 
Z.  made  a  General  Power  of  Attorney  in  favour  of  N.,  which 
was  subsequently  put  in  as  evidence  by  N.  in  a  suit  in  a  Magis- 
trate's Court  by  N.  against  Z.,  and  which  was  then  verbally 
cancelled  by  Z.  The  derk  of  the  Court  revised  to  deliver  the 
document  to  Z.,  who  alleged  that  N.  had  made  application  for 
it  and  would  use  it  to  his  loss. 

Thb  Ooubt  made  absolute  a  rule  nisi  operating  as  an  interim 
interdict,  and  calling  upon  N.  and  the  clerk  of  the  Magistrate's 
Court  to  show  cause  why  the  power  of  attorney  should  not  be 
delivered  to  Z.    Zon  vs.  Nanisi  ..         353 

■         iSee  Pbaotiob       ..         ..     "  ..         ..         ••         ..         ••     208 

PBAonoB.  Bemittal  of  Case— Preparatory  Examination — Notice 
qf  Charge — Swnmons. — ^Where  after  a  preparatory  examination 
has  been  takcD,  the  Attorney-General  remits  a  case  to  a  Magis- 
trate's Court  for  trial,  notice  should  be  given  to  accused  of  the 
nature  of  the  charge  to  be  made,  but  such  notice  need  not  be  by 
way  of  summons  in  the  form  specified  by  sect.  68  of  Schedule 
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B  to  Act  20  of  1856,  which  86Cdoti  applies  o&ly  to  sutdmaij 
pifosecutions.     Qtteen  vs.  Field 87 

Pbactiob.  Second  Action — Costs  of  Previous  Action  Unpaid — 
Actions  closely  Connected. — Judgment  was  given  for  T.  with 
costs  in  an  action  brought  by  F.  against  T.  for  damages  for 
malicious  arrest.  Thereafter  F.  issued  suifimons  against  T.  in 
an  action  for  damages  sustained  by  reason  of  the  aforesaid^ 
judgment  having  been  caused  to  be  given  by  the  false  evi- 
dence of  T. 

.  On  the  application  of  T.  the  Supreme  0>urt  made  an  order 
compelling  F.  to  pay  the  costs  of  the  previous  action  before 
further  prosecuting  the  second  action  then  pending.  Tluuker 
v%.Fowrie 123 

Commission — Evidence  of  Plaintiff^Damciges — Peregrinus — 

Security  for  Costs, — "Where  in  an  action  for  damages  for  illegal 
arrest  the  main  issues  were  (1)  a  point  of  law,  and  (2)  the 
question  of  damages,  and  the  facts  were  well  within  the 
knowledge  of  defendant,  the  Court,  on  the  applicalicm  of  the 
plaintiff,  after  pleadings  were  closed,  allowed  the  evidence  of 
plaintiff  to  be  taken  on  commisnon,  hot  ordered  him  a  pere^ 
grinusy  to  give  additional  security  for  such  coats.  BetUUmm 
VB.  Williams         182 

Warra/nt  to  Sue^Witnesses^Act  10  o/1879. — A  warrant  to 

sue  in  the  Court  of  Resident  Magistrate  does  not  necessarily 
require  to  be  witnessed,  though  the  clerk  of  the  Court,  before 
issuing  a  summons,  may  require  the  signature  or  mark  of  the 
person  granting  the  same  to  be  attested  by  two  competent 
witnesses.    Bhoode  ys,  Jeftha     ••         ••         • 208 

Partnership — Eaxcutors — Bight   to  Sue^^ Pleading. — Two 

persons,  who  had  been  trading  together,  died,  and  the  executors 
of  each  partner  joined  in  suing  for  a  partnership  debt.  Excep- 
tion taken  to  their  want  of  capacity  overruled.  Soekers  Ext- 
cutors  vs.  Lawrence  ••         ••         ••  ••  «•  ..     210 

Commission — Evidence-^Letters  of  Bequest^^Suit  Pending  in 

England^-AS  and  49  Vict,  c  74.— The  Court  appointed  a  Com- 
missioner to  take  evidence  of  certain  persons  resident  in  the 
Colony,  pursuant  to  Letters  of  Request  directed  to  it  and  issued 
by  the  Queen's  Bench  Division,  High  Court  of  Justice^  Englaud, 
wherein  an  action  was  pending  in  which  such  evidence  was  re* 
quired.     Corporation  of  Manchester  vs.  Perkins,  Oraham  and 

Co.f  Limitedy  and  Others ..         ••  ••  ••  ••         ••     211 

—  Transfer — Community  of  Property — Bestridion  on  Aliena- 
tion.— ^Where  property  was  burdened  with  a  restriction  against 
alienation  except  to  descendants,  transfer  was  authorised  to  be 
passed  to  the  husband  of  a  descendant  to  whom  he  was  married 
in  community  of  property,  l^ieuwoudt  vs.  Begistrar  of 
Deeds         244 

Slander — Woman  married  in  Community — Assisted  by  naS' 
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hand — Bkoception  on  AppeoU, — ^Where  Z.  sued  B.,  a  woman 
married  in  comnmnity  of  property,  duly  assisted  by  her 
husband,  for  damages  for  slander  in  a  Magistrate's  C!ourt,  and 
no  exception  was  taken  to  the  summons  in  such  Court.  Eeld^ 
that  as  the  power  to  defend  the  action  and  the  power  to  appeal 
were  signed  by  both  husband  and  wife,  an  exception  could  not 
be  allowed  on  appeaL    Bloem  vs.  ZietBrntm       .•         ..         ••     361 

Pbactige.  Trade-mark — Removaifrom  Register — ^**  Royal " — De^ 
scriptive  Word — Motion — Service, — Where  the  Royal  Baking 
Powder  Company  of  New  York,  having  no  representative  in  the 
Colony,  had  registered  the  word  ^  Royal "  as  its  trade-mark  in  the 
Colony,  and  applicants  sought  leave  to  attach  its  interest  in  the 
said  trade-mark  to  found  jurisdiction,  and  also  leave  to  sue  by 
edictal  citation  in  an  action  to  have  the  mark  removed  from  the 
Register,  on  the  ground  that  it  was  not  registrable  in  terms  of 
the  Trade  Marks  Acts, 

Thb  Coubt  held  that  it  was  not  necessary  to  proceed  by 
action,  and  granted  a  rule  m«t,  returnable  on  a  day  fixed, 
calling  upon  respondent  to  show  cause  why  the  trade-mark 
should  not  be  removed  from  the  Register,  and  directed  that  the 
rule  should  be  served  upon  certain  attorneys  in  Cape  Town  who 
had  acted  for  respondent  in  a  previous  matter,  on  the  Registrar 
of  Deeds,  and  by  registered  letter  addressed  to  respondent  com- 
pany's place  of  business  in  New  York,  United  States.  Wright, 
Oroedey  db  Co.  ys.  The  Royal  Baking  Povoder  Co*  of  New 
Tork  866 

—  VoteriList — CivU  CommisHonei'a  Court — Illegality — Alien — 
Ride  of  Court  No.  190 — Mandatory  Interdict — ^An  application 
to  correct  an  illegality  committed  by  a  Civil  Commissioner  In 
revising  or  amending  voters'  lists  under  the  25th  section  of 
Act  9  of  1892  should  be  by  way  of  mandatory  interdict  and  not 
by  means  of  a  summons  under  Rule  of  Court  No.  190.  MoU 
vs.  Civil  Commissioner  of  the  Faarl  and  Another       ••         ,«     463 

Pbabtob's  Edict.    See  Cabbieb        ••         ..         76 

Pbepabatobt  Examikation.    See  Pbivate  Pbobboutiok  ••         ..  64 

" See  Remittal        ..         ..         ^         86 

Pbbsobiftiok.    ^ee  Wateb  RiaHTS 302 

Pbbsumption.    See  Will •         388 

Pbivate  Pbobeoution — Public  Prosecutor — Certificate  Declining 
to  Prosecute — Appeara/nce  by  Counsel  or  Agent — Committal  for 
Trial — Preparatory  Examination — Summary  Trial. —  A 
Resident  Magistrate  cannot  convert  a  summary  prosecution 
at  the  instance  of  a  private  party  into  a  preparatory  examina- 
tion to  be  conducted  by  and  at  the  expense  of  such  private 
prosecutor,  unless  there  be  produced  to  the  Magistrate  a  certifi* 
cate  under  the  hand  of  the  public  prosecutor  to  the  effect  that 
he  declines  to  prosecute  for  the  offence. 


554 

VASE 

The  right  to  oondtict  a  i»iyate  prosecution  implies  the  right 
to  appear  in  Court  by  Counsel  or  agent.  Fawie  ts.  BetiderU 
MctgiitraU  of  Worcester 64 

Pbivats  Pboskgutioh.  Nuitance — Municipal  Begul(Uicn% — /Sum- 
tnary  Trial^lnlerest— Ordinance  40  of  1828,  section  15.— IL 
contravened  sejqdon  22  of  the  Regulations  of  the  Qreen  Point  and 
Sea  Point  Municipality,  which  laid  down  a  penalty  against  any 
person  committing  a  nuisance  tending  to  injure  the  health  or 
pafety  of  the  inhabitants  of  the  Municipality.  Section  2  of  the 
Begulations  provided  that  in  such  case  complaint  should  be  made 
to  the  Municipal  Secretary,  who  should  report  to  the  Com- 
missioners and  take  their  instructions  whether  to  prosecute  or 
not.  This  was  not  done,  but  a  summary  private  prosecution 
was  instituted  against  M.  in  a  Magistrate's  Court,  when  M.  was 
found  guilty  and  fined.  Edd,  on  appeal,  that  inasmuch  as 
section  22  laid  down  a  general  penalty,  section  2  did  not  debar 
an  injured  neighbour  from  instituting  a  private  prosecution  in 
terms  of  Ordinance  40  of  1828,  section  15.     Queen  vs.  Mitchdl    120 

Panr ATE  Sals  BT  ExsoiTTiON  Creditor.    iSee  £i^egution..         ••  441 

pRiviLEOE.    See  Defamation           ..         ..         ..         ••         ..  361 

Phtvt  Council.    See  Appeal            ..         ..         1 

Proclamation  No.  391  or  1894.    See  Review        224 

Provisional  Sentence.  Consideration — Bestraint  qf  Trade, — 
Provisional  sentence  granted  upon  a  px>mi8e  contained  in  a 
written  agreement  to  pay  a  certain  sum,  although  part  of  the 
consideration  for  such  promise  was  a  release  by  the  promisee  of 
the  promisor  from  a  previous  obligation  imposing  upon  the 
latter  a  partial  restraint  of  trade.    Bartholomew  vs.  StahUford      10 

Public  Interest.    /See 'Defamation            ..         ..  ..         -     361 

Prosecutor.    See  Private  Prosecution        ..  ..         ..       54 

^^  Stream.    See  Water  Rights 199,  214,  246 

^^  Works  Loan.    iSee  Mukicipalitt       ..         ..  ..         ..     272 

PuB(5fi  A  SB  AND  S  ALE.  Rcs  Alicua — Sale  hy  Non-^  Oumer — Eviction — 
Fraud — Price>, — Thebaic  of  a  thing  not  belonging  to  the  vendor 
id  not  illegal  if  made  bond  fidcy  but  is  subject  to  the  buyer's 
right  to  be  indenmified  against  eviction. 

Where  such  a  vendor  has '  given  free  and  undisturbed  pos- 
session of  the  thing  sold,  and  the  purchaser  has  not  claimed  an 
indemnity,  and  the  circumstances  of  the  sale  were  such  as  to 
debar  the  owner  from  recoverincr  the  thing  or  its  value  from  the 
purchaser,  Eeld,  that  the  vendor  is  entitled  to  recover  the  price 
from  the  purchaser.     Theron  and  Du  Plessis  vs.  Schoomhie    ..     192 

—  Auctioneer — Conditions  of  Sale — Bepresentations — Misrepre^ 
sentations  hy  Advertisement, — An  advertisement  addressed  to 
brickmakers  and  others,  offering  certain  land  for  sale,  stated 
that  there  was  plenty  of  clay  ard  stone  on  the  land  for  building 
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purpoflos.  At  the  auctioq,  which  was  not  held  on  the  iqK>ty  oon- 
ditioQjB  of  sale  were  read,  in  which  it  ¥ra8  stated  that  the  land 
was  sold  as  ft  stood ;  bat  in  answer  to  a  question  from  an  in- 
tending purchaser,  the  auctioneer  announced  that  there  was 
clay  on  the  ground  sufficiept  for  about  twepty  kilns  of  bricks. 
Relying  on  these  rtpresentations,  the  defendants,  who  were  un- 
acquainted with  the  land,  bought  the  ground  for  fi  brickfield. 
As  a  &ot,  the  quantity  of  clay  on  the  ground  wi^  so  small  aud 
eo  mixed  with  stones  $s  to  be  practically  useless  fur  brjckmaking 
purposes.  The  land  had  been  used  as  a  quarry.  The  defen- 
dants at  once  repudiated  the  purchase ;  and  on  being  sued,  it 
was  Hdd^  that  the  seller  was  not  entitled  to  recover.  Begley 
Ts.  Denton  db  TTiomas       ••         , ,     3^ 

Public  Ik'^bsst.  Principal  and  Agent— rUfuiUscloseti  Principal-^ 
iSc^ojf— Oompensatior— Pfice. — ^A  person  purchasing  frmn  the 
agent  of  an  undisclosed  principal  without  notice  of  the  agency 
is  entitled  to  set-off  against  the  price  claimed  by  the  principal  a 
debt  owing  by  the  purchaser  to  the  agent.  Heydenryck  vs. 
Wodsen      ..  ,.         376 

Leaee — Cession  of-^Sale  of  Leased  Land — Hent — Collateral 

Security, — ^The  right  of  a  lessee  to  retain  occupation  of  the  land 
after  saU  and  transfer  thereof  by  the' lessor  to  another  person,  is 
conditional  upon  his  willingness  to  pay  the  rent  to  such  pur- 
chaser ;  but  if  the  purchaser  bought  with  knowledge  of  a  prior 
cession  for  viJue  of  the  lease  by  the  lessor,  his  rights  will  not 
be  enforced  in  competition  with  the  cessionary  so  long  as  the 
cession  remains  in  force. 

Land  leased  having  been  sold  in  execution  and  transferred  to 
the  purchaser  without  reference  in  the  conditions  of  the  sale  tp 
the  lease,  but  with  notice  from  the  cessionary  to  the  purchaser 
that  the  lessor  had  ceded  the  lease  as  a  collateral  security  for  a 
debt  owing  to  the  cessionary ;  Esldy  that,  although  upon  repay- 
ment of  the  debt  the  cessionary  receded  the  lease  to  the  lessor, 
the  latter  was  not  entitled  in  competition  with  the  purchaser  to 
claim  the  rent  accruing  due  after  payment  of  the  debt  bad  put 
an  end  to  the  cession  as  collateral  security.  Both/a*$  Executor 
YB.  Du  Plooy  and  Breyer,.         ..         ..         ••         ..         ..     414 

QuiraiNT  Lakd.    ^800  Ezpbofbiationof  La^^d— Wateb..         ..     186 

Railway  Depabtmsnt.    iS^ee  Gabrisbs        ..         ..         ..         ..       76 

i8«e  ExPEOPBiATloN  of  Land — ^Watbb 186 

£fec  EXPEOPBIATION  297 

Batxablb  Pbopbbtt.    See  MnNiciPALrrT    ..         ..         ••         ..     236 
Ratepatebs,  Objection  ST.    /See  Munioipalitt 272 

Heoognisanob.    /See Appeal  ....       ....       ....       1 

Refbeshing  Meicobt.    See  Evidence  ..         .•         ••         ••      47 

Registebino  Offigbb.    See  Election — Reoisteation      ••        ••    497 
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gdlity^Rule  of  Court  No.  190— Jfon<ia<ory  Interdiot—AUeH 
— Practice. — An  application  to  correct  an  illegality  committed 
by  a  CivU  Commissioner  in  rerising  or  amending  Totere^  Hsts 
under  the  26th  sect,  of  Act  9  of  1892  should  be  by  way  of 
mandatory  interdict  and  not  by  means  of  a  summons  under  the 
190th  Rule  of  Court. 

No  relief  will  be  granted  unless  the  existence  of  a  legal  right 
on  the  part  of  the  applicant  and  an  illegal  infringement  of 
such  right  by  the  Civil  Commissioner  have  been  clearly  estab- 
lished. 

A  person  whose  father's  name  had  been  on  the  voters'  lists, 
and  whose  own  name  had  been  (or  seventeen  years  on  the  voters' 
list  of  the  Paarl  division,  was  objected  to  before  the  Civil  Com- 
missioner's Court  on  the  ground  that  he  was  an  alien.  He  ad- 
mitted that  he  had  never  been  naturalised  and  thaC  l^e  had  come 
to  the  Colony  with  his  parents  at  the  age  of  three  years  without 
stating  where  he  came  from. 

Held,  that  even  if  the  Court  had  the  power  to  interfere  at  the 
suit  of  an  objector  the  evidenoe  was  wholly  insufficient  to 
justify  such  interference.  Moll  vs.  CivU  Commieaioner  </  ^ 
Paarl  and  Another  ..         ..         ••         ••         ..         ..     463 

Electionr-'Mag%etri»i^--'Votert^  IMr-Acts  14  <^  1874  and  d  of 

1892. — A  person  whose  name  is  omitted  from  the  provisional 
list  posted  in  terms  of  the  18th  and  19th  sects,  of  Act  14  of 
1874,  and  who  has  not  lodged  a  written  claim  with  the  register- 
ing officer  in  terms  of  the  20th  and  22nd  sects,  of  the  Act,  has 
no  locus  siandi  to  have  his  claim  to  be  registered  as  a  voter  ad- 
judicated upon  by  tha  Magistraia  okider  the  24th  sect.,  although 
he  may  have  originally  sent  in  his  claims  in  terms  of  the  6th 
at>d  6th  sects,  of  the  Act. 

It  is  the  duty  of  the  registering  officer  to  include  such  (»iginal 
claims  among  the  "  original  writings  "  delivered  by  him  to  the 
Magistrate  in  terms  of  the  24  th  sect,  of  the  Act.  Munny  A 
Others  vs.  Pesident  Magistrate  qf  Gape  Town  and  Others       ..     497 

OF  AKTB-NtTPTIAL  CONTRACT.      See  HUBBAHD  AND  WiFB         ..      161 

OF  Tttlb.    See  Exfbofbiatioh  of  Laki>— Water    ..         ..     185 


Remittal  of  Case.  Attorney-General — Preparatortf  JEkDomination 
— Notice  of  Charge — Summons  —  Summary  Prosecution. — 
Where,  after  a  preparatory  examination  has  been  taken,  the 
Atton»9y-G^neral  remits  a  case  to  a  liDigistrate's  Court  for  trial, 
notice  should  be  given  to  the  accused  of  the  nature  of  the 
charge  to  be  made,  but  such  notice  need  not  be  by  way  of 
summons  in  the  form  specified  in  s.  68  of  Schedule  B  to  Act  20 
of  1856,  which  section  applies  only  to  simmiary  prosecutions. 
Queen  vs.  FiM     ..         ..         ..         ..         ..         ..         ..       87 

Rent.    Sese  Magistrate's  Court— Jxtrisdiction    ..         ,.         ..    212 

RE-O^NDfrt' OF  Accounts.    /See  Account,  Settled..         ..         ..31 
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MuAliena,    /See  Pubohasb  and  Sals         192 

"RBsmiNa."    4S«e  Magibtbats's  CouBT-— JuBiSDioTioN     ••         ..     873 

Bw  Chstae,    Sets  Evidbncb     .•         ..         424 

RBSTBAiirr  OF  Tbadb.  Consideratian — FrovinoncU  Sentence, — 
ProvisioDal  sentence  granted  upon  a  promise  contained  in  a 
written  agreement  to  pay  a  certain  8um»  although  part  of  the 
consideration  for  such  promise  was  a  release  by  the  promisee  of 
the  promisor  from  a  previous  obligation  imposing  upon  the 
latter  a  partial  restraint  of  trade.    Bartholomew  vs.  Stable^ 

J  vr%M  ••  ••  ■•  ••  ••  ••  «•  ••        X  V 

Beyibw.  Qroee  Ifregularity — Native  Locations  AcL — ^Where  a 
person  charged  in  a  Magistrate's  Court  with  a  criminal  offence 
shows  good  ground  to  the  Clerk  of  the  Court  that  the  Magistrate 
is  a  necessary  and  materitkl  witness  for  the  defence,  the  refusal 
of  such  Magistrate  to. allow  his  derk  to  issue  process  to  compel 
the  attendauce  of  such  witness,  under  the  69th  sect,  of  Sched.  B. 
to  Act  20  of  liB56,  constitutes  a  ground — ^if  objected  to  at  the 
trial — for  setthig  aside  a  canviction  by  the  same  Magistrate. 
Mama  vs.  Besident  Jliagietraie  qf  HencheL        ..         ..         ..       41 

-^—  Chrou  Irregnlarity — Native  Territories  Appeal  Act  No.  26  qf 
lSd4r-Froclamation  No.  391  qf  1894.— Though  thero  is  no 
appeal,  in  cases  in  which  natives  only  are  parties,  from  the 
Appeal  Court  of  the  Chief  Magistrate  and  Assessors  created  by 
Act  No.  26  of  1894,  in  Tembuland,  yet  the  (Supreme  Court  will 
exercise  its  superior  jurisdiction  of  review  in  cases  of  gross  ir- 
regularity in  the  proceedings. 

B.,  a  native,  sued  L.,  also  a  native,  in  the  Besident  Magis- 
trate's Court  of  Elliot,  Tembuland,  for  restoration  of  Lisewe,  the 
native  wife  of  B.  and  daughter  of  L.,  or  for  the  return  of  the 
dowry  for  her  paid  to  L.  L.  pleaded (1)  general  issue;  (2)  that 
the  marriage  was  polygamous  and  ill^al,  and  the  oonsideratioii 
void ;  and  (3)  that  ten  cattle  were  promised  as  dowry  and  only 
six  were  paid,  and  tendering  to  return  Lisewe  on  payment  of 
balance  of  dowry.  The  Magistrate,  after  taking  some  evidence 
for  plaintiff  aa  to  his  having  other  wives,  but  without  hearing 
any  evidence  on  the  third  plea,  gave  absolution  from  the  In- 
stance with  costs.  B.  appealed  to  the  Ni^tive  Appeal  Court, 
created  by  Act  No.  26  of  1894,  and  by  Proclamation  391  of 
1894  thereunder,  and  the  Appeal  Court,  holding  that  polygamy 
was  not  disallowed,  but  overlooking  the  fact  that  no  evidence 
had  been  taken  on  the  third  plea,  gave  final  judgment  for  the 
return  of  Lisewe  or  the  repayment  of  the  six  l^ead  of  cattle  or 
their  value,  £18.  L.  thereupon  issued  a  summons  out  of  the 
Supreme  Court  for  a  review,  on  the  ground  of  gross  irregularity 
in  the  proceedings,  in  that  the  Appeal  Court  had  given  final 
judgment  without  his  having  had  an  opportunity  to  lead  evi- 
dence on  the  third  plea.  Held,  in  review,  that  though  by  Act 
26  of  1894  there  was  no  appeal  from  the  Native  Appeal  Court, 
and  without  disturbing  the  Appeal  Court'a  fiudingon  the  second 
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plea,  the  case  should  be  temitted  to  the  Magistrate  for  trial  and 
judgment  upon  the  issued  raised  in  the  third  plea.   Booi  IauM 

V B*   X# w#  ••  ••  ••  ••  «9  •f  ••  •«         mmn 

r   • 

Review.  A]f^peal-~Agent—4ci  21  of  1876. — ^The  right  to  appeal 
against  a  cooviction  in  a  criminal  case,  given  by  Act  21  of  1876, 
is  not  taken  away  by  the  fiEict  that  the  ground  of  appeal  was  based 
on  an  irregularity  at  the  trial,  whiph  of  itself  would  justify  the 
proceedings  being  brought  under  review  [Solomok,  J.,  dissjy 
Lischtty  vs.  Worcester  Municipality       ..         ,.         ..         ..     334 

RiPABIAN  OWHEBS.    /8^  WaTBE  RiOHTB 199,214,246 

Road.    iSee  Divibiokal  Goukoil — NKOLiasNOB  « 148 

"RoTAL."    iSSee  Tbade-Mabk — Pbactiob     ..  366 

Rule  of  Goitbt  Ko.  332,    8ee  Pleadinq     .. 410 

No.  333.    See  Inbpbotioh    .,  .,         ..    i"  ^  ..  46 

Sale.    See  Pubohase  and  Sale — Aqejst     ..  .•         ••         ..  376 

-^byTbusteb.    iSee  Insolvenot 142 

—  of  Be9  Aliena*    See  Pubohabb  and  Sals  ..         ••         ..  192 

Salvage.  Agreement — Dureae — Ship. — ^A  ship^  while  lying  in 
Table  Bay,  through  stress  of  weather  parted  both  anchors,  and 
grounded  near  the  beach.  The  wind  was  rising,  and  the  ship 
was  in  a  position  of  increasing  peril  *  The  captain  of  a  tug 
came  to  the  ship's  assistance,  but  refused  aid  unless  the  master 
agreed  to  pay  £2000.  The  master  protested,  but  the  captain  of 
the  tug  threatened  to  leave  unless  a  clean  contract  was  signed. 
The  master  ultimately  signed  an  unconditional  promise  to  pay 
the  amoimt,  saying  at  the  time  that  though  he  did  so  the  money 
would  never  be  paid.  With  the  assistance  of  another  tug  which 
was  acting  in  concert  with  the  first  tug,  the  ship  was  towed  off 
and  taken  to  a  place  of  safety.  The  Court  refused  to  enforce  the 
written  agreement,  and  awarded  the  salvors  £1000  as  a  fair  and 
reasonable  reward  for  their  services,  being  not  more  than  one- 
fifth  of  the  value  of  the  salved  vessel,  her  cargo  and  freight. 
Blackburn  YB,  MitcJiell '..         ..     338 

Scab.  '  Temporary  Inspector — Act  20  of  1894. — Where  on  the  resig- 
nation of  an  Inspector  a  temporary  Inspector  is  appointed  under 
the  provisions  of  s.  7  of  the  Scab  Act  No.  20  of  1894,  the  failure 
to  elect  or  appoint  a  permanent  Inspector  within  a  reasonable 
time  cannot  invalidate  the  otherwise  lawful  acts  of  the  temporary 
Inspector,  or  terminate  his  tenure  of  office.    Maritz  vs.  Visser    277 

"--^Inspector — Act  20  o/'1894 — Cflaim — Counterdaim — Damages, 
— ^An  Inspector  is  entitled  to  sue  for  the  recovery  of  the  costs 
properly  incurred  by  him  in  dipping  and  cleansing  diseased 
sheep  under  and  by  virtue  of  the  17th  section  of  the  Scab  Act 
No.  20  of  1894.  The  Inspector's  travelling  expenses  are  not  part 
,  of  such  costs. 

In  an  action  by  an  Inspector  to  recover  the  costs  incurred  in 
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dipping  defendant*8  sheep,  the  defendant  set  up  two  counter- 
olaims,  the  first  for  £21  damages  sustained  by  the  loss  of  sheep 
which  died  from  the' dipping,  and  the  second  for  £20  damages 
caused  by  the  wrongful  act  of  the  Inspector  in  removing  the 
sheep  from  defendant's  fisurm.  The  Magistrate  dismissed  both 
counterclaims  as  being  together  in  amount  exceeding  his  juris«> 
diction.  Held,  on  appeal,  that  the  first  counterclaim  was  be- 
yond tbe  Magistrate's  jurisdiction,  but  as  the  two  claims  were 
perfectly  distinct  from  each  other,  and  the  second  one  was  for 
an  amount  within  the  juribdiction  of  the  Magistrate,  he  should 
have  adjudicated  thereon,  and  case  remitted  accordingly. 

Qwery, — Whether  a  claim  for  lose  of  sheep  by  death  directly 
attributable  to  dipping,  can,  under  the  52nd  section  of  the  Scab 
Act,  be  brought  against  the  Inspector,  or  whether  compensation 
should  not  be  claimed  from  Government.  Schoevera  vs.  Du 
Pkssis        290 

ScBip  Ckbtificatb.    See  Company    ..         403 

Sba.    ^  Grant — Boundabt  ..         • 34 

Sbawobtht.    5«cShip 102 

Sbpabation.    See  Husband  and  Wife        113, 178 

Service  of  Notice  op  Motion.    See  Pbagticb        366 

Servitude.    See  Wateb  Rights 302 

Sbt-opf.    See  MAaiiTRATs's  Coubt — Jubisdiotion  ..        I70,  398 

See  PoBGHASE  AND  Sale — ^Agsnt 376 

Shabe  Gebtificatb.    See  (Company •         ••     403 

Sheriff.  Ship—Sale— Dock  Dues— Act  36  0/  3896— Ord.  8  of 
1844. — ^A  ship  was  originally  attached,  at  the  instance  of  the 
Harbour  Board,  to  found  jurisdiction.  Afterwards  the  Board 
recovered  judgment  on  several  claims,  but  omitted  to  include 
certain  dock  dues,  and  sued  out  execution  on  their  judgment. 
On  this  writ  the  sheriff  attached  and  sold  the  vessel  Other 
creditors  lodged  writs  with  the  sheriff  within  the  ten  days 
fixed  by  Ordinance  No.  3  of  1844,  entitling  them  to  share  in  the 
proceeds  of  the  sale.  As  sect,  84  of  Act  No.  36  of  1896  gave  the 
Harbour  Board  a  lien  in  respect  of  dock  dues,  the  sheriff  in  his 
distribution  account  awarded  a  preference  for  dock  dues  from 
the  date  of  his  attachment  to  the  date  of  the  sale  of  the  ship, 
and  distributed  the  remainder  of  the  proceeds  among  all  the 
creditors,  including  the  Harbour  Board.  The  Harbour  Board 
now  claimed  to  be  entitled  to  preference  for  dock  dues  accruing 
before  the  attachment,  but  for  which  no  judgment  had  been 
obtained  or  notice  given  to  the  sheriff.  The  Court  refused  to 
alter  the  sheriff's  dbtribution  acoouPt.  IbMe  Bay  Harbour 
Board  Ya.  Deputy-Sheriff 319 

Ship.      Charter-party — Freight — Carriage  of  Goods— Norwegian 
Law— English  Law— Distance  FreigU. — ^By  a  chart'ir-party,  on 
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an  ordinary  English  printed  form,  made  in  London,  between  the 
London  broker  of  the  defeudanti  a  Norwegian  shipowner,  and 
an  Engliah  trading  company,  it  was  agreed  that  the  defen^ 
dant's  ship  AUas,  of  Norway,  should  proceed  to  Rangoon,  and 
there  load  a  cargo  of  teak,  and  from  there  proceed  to  Queens- 
toMn  or  Falmouth  for  orders,  the  freight  to  be  paid  ''  by  one- 
third  in  cash  on  ship's  arrival  at  port  of  discharge  and  the  re- 
mainder on  unloading  and  right  delivery  of  cargo  in  cash.** 

The  ship  duly  proceeded  to  Rangoon  and  there  loaded  a  cargo 
of  teak,  but  in  the  course  of  her  voyage  from  Rangoon  was 
wrecked  on  the  shores  of  Table  Bay  and  became  totally  lost. 
The  greater  part  of  the  cargo  having  been  salved,  the  plaintifrs, 
as  holders  of  bills  of  lading  for  the  cargo,  were  willing  that  the 
master  should  tnmship  the  cargo  to  its  destination^  but  the 
master  refused  either  to  tranship  the  cargo  or  to  deliver  it  to 
the  plaintiffs  without  payment  of  distance  freight  according  to 
Norwegian  law.  Held^  that  the  plaintiff  was  not  liable  for 
distance  freight,  as  the  intention  of  the  parties  was  to  make  an 
English  contract,  and  the  payment  of  freight  being  expressly 
dealt  with  in  the  charter-i  tarty,  none  was  payable  on  the  cargo 
landed  in  Gape  Town.    Searight  A  Co.  vs.  Marchunen  ••       94 

Ship.  Charter-party — Exctpticm^^NeyUgenoe  of  Crew — Barratry — 
Ferih  o/the  Sea — Warranty  qf  Seaworthiness, — By  a  charter- 
party,  it  was  agreed  that  the  defendant's  ship  **  being  tight, 
staunch,  and  strong,  and  every  way  fitted  for  the  voyage," 
should  go  to  Middlesbro'-on-Tees,  and  there  load  a  cargo  of  slag 
manure,  and  therewith  proceed  to  Gape  Town,  and  deliver  such 
cargo,  always  afloat  in  such  dock,  or  usual  berth,  as  ooosigneea 
or  agents  may  appoint,  ^  the  Act  of  €K)d,  perils  of  the  sea,  fire, 
barratry  of  the  master  and  crew  •  «  .  stranding,  and  other 
accident  of  navigation  excepted ;  even  when  occasioned  by  the 
negligence,  default,  or  error  in  judgment  of  the  pilot,  master, 
mariners,  or  other  servants  of  the  shipowner."  The  ship,  on 
her  arrival  at  Gape  Town,  was  taken  into  dock.  Gertain  pipes 
in  the  ship  were  so  fitted  that,  by  opening  two  valves,  sea-water 
oould  be  made  to  flow  into  a  ballast  tank.  One  or  more  of  the 
crew  having  intentionally  opened  the  valves  with  the  object  of 
sinking  the  ship,  Hdd,  that  the  damage  thus  done  to  the  cargo 
fell  within  the  exception  of  '*  barratry  by  the  crew.'* 

Edd^  further^  that  the  fact  of  the  vessel  being  in  port  at  the 
time  of  the  damage,  did  not  exclude  the  operation  of  the 
exceptions.     Woodhead^  Plant  A  Co,  vs.  Ouily  ••         ••     102 

Dock  Dues Act  No.  36  o/1896,  s.  S4r-8ale  of  Ship-^Ordi- 

nance  No.  3  of  1844— ^8aZ«  of  Ship^Sherif.^A  ship  was 
originally  attached,  at  the  instance  of  the  Harbour  Board,  to 
found  jurisdiction.  Afterwards  the  Board  reoovered  judgment 
on  several  claims,  but  omitted  to  include  certain  dock  dues,  and 
sued  out  execution  on  their  judgment  On  this  writ  the  sheriff 
attached  and  sold  the  vessel    Other  creditors  lodged  writs  with 
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the  sheriff  within  the  ten  dajB  fixed  by  Ordina^noe  No.  3  of  19ii» 
entitling  them  to  share  io  the  proceeds  of  the  sale.  As  sect.  84 
of  Act  No.  86  of  1896  gave  the  Harbour  Board  a  lien  in  respect 
of  dock  dues,  the  sheriff  in  his  distribution  account  awarded  a 
preference  for  dock  dues  from  the  date  of  his  attachment  to  the 
date  of  the  sale  of  the  ship,  and  distributed  the  remainder  of 
the  proceeds  among  all  the  creditors,  including  the  Harbour 
Board.  The  Harbour  Board  now  claimed  to  be  entitled  to  pre- 
ference for  dock  dues  accruing  before  the  attachment,  but  for 
which  no  judgment  had  been  obtained  or  notice  given  to  the 
sheriff.  The  Court  refused  to  alter  the  sheriff's  distribution 
account.     Table  Bay  Sdrbour  Board  vs.  Deputy-Sheriff        ••     319 

Ship.  Salvage — Agreemeni — Duress, — A  ship,  while  lying  in  Table 
Bay,  through  stress  of  weather  parted  both  anchors,  and 
grounded  near  the  beach.  The  wind  was  rising,  and  the  ship 
was  in  a  i)08ition  of  increasing  periL  The  captain  of  a  tug 
came  to  the  ship's  assistance,  but  refused  aid  unless  the  master 
agreed  to  pay  £2000*  The  master  protested,  but  the  captain  of 
the  tug  threatened  to  leave  unless  a  clean  contract  was  signed. 
The  master  ultimately  signed  an  unconditional  promise  to  pay 
the  amount,  saying  at  the  time  that  though  he  did  so  the 
money  would  never  be  paid.  With  the  assistance  of  another 
tug  which  was  acting  in  concert  with  the  first  tug,  the  ship  was 
towed  off  and  taken  to  a  place  of  safety.  The  Court  refused  to 
enforce  the  written  agreement,  and  awarded  the  salvors  £1000 
as  a  fair  and  reasonable  reward  for  their  services,  being  not 
more  than  one-fifth  of  the  value  of  the  salved  vessel,  her  cargo 
and  freight    Blackhum  vs.  MitcheU 338 

Slander.    See  Defamation 361, 488 

Stamp  Duty.    >Sce  Company 403 

Summary  Fine.    See  Peivatb  Peoseoution  ..         ••         64, 120 

'        See  Bemtttal    .•         ..         ««         ..         ,.         ••         ••       87 

Summons.    /See  Magibtbate's  Court 24 

— •    See  Remittal    .. 87 

*  "  •  '  ■ 

-*— ,  Amendment  of.    See  Maoibtbate's  Court 393 

— — f  MiBOESoBiFTiON  IN.    See  Magistrate's  Court         ..         ..  393 

Suretyship  of  Wife.    See  Husband  and  Wife     .,         ^         ••  445 

Survey  Expenses.    See  Grant 228 

Tender.    See  Pleading         ,.         410 

Title  Deeds.    See  Co-owner — Lien  10 

Toll.  Divisional  Council — Lessee — Exemption  from  ToU — Illegal 
Condition  —  Reasonable  Exemption, — The  Cape  Divisional 
Council  entered  into  a  contract  for  the  lease  of  a  certain  toll  to 
the  plaintiff,  on  condition,  among  others,  that  the  residents 
within  the  limits  of  the  Maitland  Village  Management  Board 
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Bhocild  be  exempt  from  the  payment  of  toUa  During  the 
currency  of  the  lease  the  limits  of  a  neighbouring  municipality 
were  extended  so  as  to  embrace  a  portion  of  the  area  formerly 
included  within  the  limits  of  the  Maitland  Village  Management 
Board.  Eeld,  in  an  action  for  toll  moneys  against  the  defen- 
dant, who  was  a  resident  within  such  portion,  that  he  remained 
exempt  notwithstanding  the  extension  of  the  neighbouring 
mxmicipality. 

Bdd,  further,  that  the  condition  exempting  residents  within 
the  proximity  of  the  toll  was,  under  the  circumstances,  reason- 
able, and  was  not  illegal  or  contrary  to  the  provisions  of  the 
Divisional  Councils  Act,  1889.    Bosb  vs.  Neeeer         ..         .•     172 

Tradb-Mabk.  Bemoval  from  BegtsUr-^**  Royal  " — Dtacri^ve 
Wordr—Practice— Motion — Service. — ^Where  the  Royal  Baking 
Powder  Company  of  New  York,  having  no  reinveentative  in  the 
Colony,  had  registered  the  word  **  Boyal"  as  its  trade-mark  in 
the  Colony,  and  applicants  sought  leave  to  attach  its  interest  in 
the  said  trade-mark  to  found  jurisdiction,  and  also  leave  to  sue 
by  edictal  citation  in  an  action  to  have  the  mark  removed  from 
the  Register,  on  the  groimd  that  it  was  not  r^;istrable  in  terms 
of  the  Trade  Marks  Acts, 

Thb  Coubt  held  that  it  was  not  necessary  to  proceed  by 
action,  and  granted  a  rule  nm,  returnable  on  a  day  fixed, 
calling  upon  respondent  to  show  cause  why  the  foade-mark 
should  not  be  removed  from  the  Register,  and  directed  that  the 
rule  should  be  served  upon  certain  attorneys  in  Cape  Town  who 
had  acted  for  respondent  in  a  previous  matter,  on  the  Registrar 
of  Deeds,  and  by  registered  letter  addressed  to  respondent 
company's  place  of  business  in  New  York,  United  States. 
WrigJUy  Crossley  <fe  Co.  vs.  The  Boyal  Baking  Powder  Co.  of 
Xfew  lork  ..  ..  ••  ••  .•  .•  ..  ..     366 

Tbadesmak's  Books.    iSeeEvmSNOB  47 

Tbanbfbb.    <Sn0b  ExPBOPBiATloN  of  Laio) 61 

- —    See  Pbacticb 

Tbebpabs.    See  DiAMOtn) 
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Tbust.    See  BuBiAii-GBoinin) . 
Tbuth.    See  Dbfamation 
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Valuation.    iSse  Munioifautt        236 

Vbstikg.    See  Insolvbngt 68, 142 

Vindioatio,    See  DiAMOTStD 152 

VorBBB*  List.    See  Elbotion — Rboibtbation — ^Pbaoticb           463,  497 
VoTBBS,  Poll  of.    See  Munigipalitt  267 

Wabbaitt  to  Sub.    See  Pbaotiob 206 
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Wabbantt.    iSee  Pubchask  and  Bale ..     344 

Water.  Expropriation  of  Land—SaUway — BegistnOion  of  TiUe 
— Interdict* — ^The  registered  owner  of  perpetual  quitrent  land, 
who  bought  it  without  notice  that  the  Railway  Department 
claimed  the  right  to  use  the  water  rising  in  a  certain  well,  in 
regard  to  which  well  there  is  no  indication  on  the  land  itself,  or  ' 
other  proof  that  it  had  been  expropriated  for  railway  purposes 
except  the  bare  fact  that  it  is  just  within  a  distance  of  thirty 
feet  from  one  side  of  the  line,  is  entitled  to  an  interdict  re- 
sUttining  the  Department  from  taking  the  water  from  the  well. 
OiUet  vs.  Colonial  Government    ..         ..         ..         ,,         ..     185 

See  Kimherley  Waterworks  Co.,  Limited  vs.  De  Beers  Con^ 

Bolidated  Mines,  Limited  (?,C.  A^^^\)..         ..  •.         ..     262 

Water  Eights.  Perennial  Stream — Biparian  Oumers — Contract 
— Construction, — N.  and  D.,  the  owners  of  divided  portions  of  a 
farm,  Weltevreden,  to  and  over  which  a  furrow  was  made  to 
lead  water  from  a  perennial  stream,  to  which  Weltevreden  was 
riparian,  made  an  agreement  which  still  subsisted  and  was 
registered  against  the  title  deeds  of  D.,  and  by  which  D.  agreed 
to  allow  N.  the  imdisturbed  use  of  the  water  of  the  stream 
flowing  down  the  furrow  for  **  the  space  or  time  of  three  full 
days,  that  is  to  say,  from  Monday  at  6  a.v.  till  Thursday  at 
6  A.M.  in  each  week,**  in  consideration  of  the  payment  by  N.  to 
D.  of  £100. 

Plaintiffs,  successors  in  title  to  N.,  brought  an  action  against 
D.  on  the  ground  that  he  injiired  them  in  their  full  and  un- 
disturbed right  of  use  of  the  water,  inasmuch  as  when  his  turn 
of  water  Jeading  came  round,  he  diverted  the  water  at  plaintiffs* 
(the  lower  owners)  boundary,  but  when  plaintiffs*  turn  came  on, 
defendant  turned  the  water  into  the  furrow  at  a  spot  much 
higher  up,  from  whidi  the  water  took  some  time  to  flow  down  . 
to  plaintiffs'  boundary.  Held,  that  plaintiffs  were  entitled  to  an 
order  compelling  defendant  so  to  u^e  the  water  as  to  allow  the 
full  stream  to  flow  free  and  undisturbed  at  plaintiffs*  boundary 
when  their  turn  of  water-leading  commenced,  so  as  to  give  them 
an  imdisturbed  flow  of  water  for  three  full  days.    Net  vs.  Du 

Perennial  Stream — Biparian    Owners — Beasonahle    User — 

Irrigation, — ^An  upper  proprietor  cannot  justify  the  taking  of 
all  the  water  of  a  perennial  stream  for  irrigation  purposes,  where 
the  flow  of  the  water  had  been  diminished  by  the  increased 
user  by  riparian  proprietors  still  higher  up  on  the  stream,  by 
showing  that  the  actual  quantity  so  taken  by  him  was  not 
greater  than  the  proportion  of  the  water  of  the  stream  which 
be  was  accustomed  formerly  to  use.  Under  such  circumstances 
the  upper  proprietor  must  reduce  the  quantity  of  water  taken, 
so  as  to  make  a  reasonable  user  of  the  stream  consistent  with 
the  rights  of  irrigation  in  the  lower  proprietors. 

A  long  established  mode  9f  user  by  an  upper  proprietofi 
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whereby  the  snrplas  water  taken  ^m  a  perennial  stream  was 
returned  through  the  channel  of  a  tributary  which  joined  the 
main  stream  below  his  land  but  above  that  of  the  complaining 
lower  proprietor,  not  interfered  with*  Van  SchdUcwyh  vs. 
Hauman     ••         ..         ..  ..         ..         ..         ••         ..     214 

Watbb  Rights.  Fermnidl  Stream-— Biparian  OvmerB— Award — 
Construction, — ^By  an  award  of  arbitrators,  which  had  been  made 
a  Rule  of  Court,  the  proprietor  of  an  upper  farm  was  entitled  to 
the  use  of  one-third  of  the  water  of  a  perennial  stream,  and  was 
to  allow  two- thirds  of  the  water  to  flow  down  for  the  use  of  the 
two  lower  proprietors. 

The  upper  proprietor  was  awarded  the  right  to  a  farrow 
leading  to  a  mill  on  the  western  side  of  the  river,  and  to  a 
continual  flow  in  this  farrow  of  one-third  of  the  water  of  the 
stream.  He  was  also  allowed  the  right  to  lead  water  on  the 
eastern  side  of  the  river,  provided  that  when  he  did  so  he  allowed 
an  equal  quantity  of  water  to  flow  into  the  stream  fix)m  the 
western  furrow  after  it  had  passed  the  mill,  so  that  at  all  times 
two-thirds  of  the  water  should  flow  down  to  the  lower  pro- 
prietors. 

Subsequently  the  upper  fimn  with  its  water  rights  was  sub- 
divided, without  reference  to  the  lower  proprietors.  Hdd^  that 
it  was  the  duty  of  the  owners  of  the  subdivisions  on  the  eastern 
dde,  whenever  they  led  out  water  on  that  side,  to  see  that  an 
equivalent  quantity  of  water  was  returned  to  the  stream  out  of 
the  western  furrow,  and  that  it  was  not  for  the  lower  proprietors 
to  see  that  the  owners  of  the  subdivisions  on  the  western  side  so 
returned  the  water  to  the  stream.  VUjoen  and  Others  vs. 
Hamman  and  Another     ..         ••         ..         ..         ..'         ..     246 

•^ Servitude  —  Aquaeductus  —  Prescription.  —  A  servitude  of 

(Kquwductus  acquired  by  prescription  by  a  lower  farm  over  an 
upper  property  on  a  perennial  stream,  by  which  the  right  was 
obtained  to  take  all  the  water  which  collected  in  a  dam  situated 
on  the  upper  {aim  for  the  use  of  the  lower  property,  does  not  of 
itself  deprive  the  upper  proprietor  of  his  riparian  rights  to  the 
use  of  water  out  of  the  stream  above  the  dam.  De  Klerk  vs. 
Niehaus 302 

Will.  Construction  —  Children  —  OrandchUdren — CoUaterah  — 
Presumption — Fideicommissum. — ^A  testator  by  his  will  ap- 
pointed the  "children**  (kinderen)  of  his  sister  C.  as  fidei- 
commissary  hdrs  on  the  death  of  W.,  the  judiciary  heir,  and 
confined  the  interest  of  such  judiciary  heir  to  her  lifetime,  and 
only  for  so  long  as  she  remained  unmarried.  After  providing 
for  seven  sets  of  fidei-commissary  heirs  the  will  directed  that 
the  capital  inheritance  should  be  divided  into  seven  equal  parts, 
and  that  to  each  *'  branch  "  a  seventh  part  should  be  paid.  Meld, 
that  although,  in  the  case  of  collaterals,  the  presumpti(»)  is 
against  including  grandchildren  under  the  term*' children," such 
presumption  cannot  prevul  against  other  indications  of  the 
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testatoi's  intention  to  provide  for  the  grandchildren  as  well  as 
the  children  in  the  first  degree  of  his  sister  C.  2>«  ViUiers  vs. 
StiglinglCs  Hxecutor         ••         ..         ..         ..         ..         ..     388 

Will.  Undue  Execution — Acquiescence — Minora — Heirs  ab  Intes- 
tato. — ^The  Court  will  exercise  great  caution  in  declaring  null 
and  void,  by  reason  of  undue  execution,  a  will  which  has  been 
duly  registered  and  acted  upon,  but  will  not  refuse  relief  to  the 
heirs  ah  intestato  of  the  deceased  if  there  has  been  no  acquiescence 
on  their  part. 

llie  fact  that  they  have  not  instituted  their  action  until  ten 
years  after  the  registration  of  the  will  is  not  sufficient  proof  of 
such  acquiescence  if  they  were  minors  at  the  time  of  such  r^s- 
tratioo,  and  instituted  proceedings  within  a  reasonable  time  after 
they  became  of  age.     Van  der  Byl  and  Haupt  vs.  Scholtz      ..     483 

Fideicommissum — Fiduciary    Heirs — Testator — Intention — 

Jus  Accrescendi. — A  testator  by  his  will  appointed  his  wife  and 
children  as  his  heirs,  and  by  a  codicil  directed  that ''  should  his 
wife  come  to  die,  the  whole  estate  shall  divert  to  his  children  I. 
and  A.  in  trust  only  to  receive  the  rents  and  profits  accruing  to 
his  said  estate,  and  after  their  death  the  whole  estate  shall  be 
equally  divided  amongst  the  children  procreated  or  hereafter  to 
be  procreated  of  the  said  I.  and  A.**  The  testator  died  first  and 
after  his  wife's  death  I.  and  A.  received  the  rents  and  profits  in 
equal  shares  until  1893,  when  I.  died,  leaving  one  son.  Held, 
that  upon  L's  death,  his  share  of  the  fiduciary  inheritance  did 
not  accrue  to  A.,  but  that  I.*s  son  and  heir  became  entitled  to 
one  half  share  of  the  rents  and  profits  until  the  final  distribution 
of  the  fidei-commissary  inheritance  takes  place  on  the  death  of 
A.    Mijiefs  Executors  and  Another  YS,  Ava     ..  ..  ..     511 

Witnesses.    See  Pbacticb     ..         ..         ..         ..         ..         ..     208 
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